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THE 

JUDICATURE  ACT 


THIS  JUDICATURE  ACT 

no  change 
change  in  form 
change 
new 

omitted 

) 

)  comparison 

) 

) 

New  Section 

Old  Section  Comparison 

2 


New  Section 


Old  Section 


Comparison 


NOTES 


PART  I 


Section  1 


' 

1(a)  action 

omitted 

- 

(b)  cause 

omitted 

county 

(c)  county 

change 

county  court 

(d)  county  court 

no  change 

- 

(e)  county  town 

omitted 

Court  of  Appeal 

(f)  Court  of  Appeal 

no  change 

defend  nt 

(g)  defendant 

change 

Divisional  Court 

(h)  Divisional  Court 

change 

finance  committee 

(i)  Finance  committee 

no  change 

High  Court 

(j)  High  Court 

no  change 

DEFINITIONS 

Section  1 

In  this  Act,  unless  the  context  otherwise  requires, 

county  includes  a  district  or  a  judicial  district; 

county  court  includes  a  district  court; 

Court  of  Appeal  means  the  Court  of  Appeal  for 
Ontario; 

defendant  includes  a  person  against  whom  any  pro¬ 
ceeding  is  commenced; 

Divisional  Court  means  the  Divisional  Court  of  the 
High  Court  of  Justice  for  Ontario; 


Section  1 

I.  In  this  Act, 

(a)  "action"  means  a  civil  proceeding  commenced  by  writ  or  in 
such  other  manner  as  is  prescribed  by  the  rules; 

(b)  "cause”  includes  an  action,  suit  or  other  original  proceeding 
between  a  plaintiff  and  a  defendant; 

(c)  "county”  includes  a  district; 

(d>  "county  court"  includes  a  district  court; 

(e)  "county  town"  includes  a  district  town; 

(f)  "Court  of  Appeal"  means  the  Court  of  Appeal  for  Ontario; 

(g)  "defendant"  includes  a  person  served  with  a  writ  of  sum¬ 
mons  or  process,  or  served  with  notice  of,  or  entitled  to 
attend  a  proceeding; 

<h)  "Divisional  Court"  means  the  Divisional  Court  of  the  High 
Court; 

(D  "finance  committee"  means  the  finance  committee 
appointed  by  the  Lieutenant  Governor  In  Council  under  this 
Act; 

(J  >  "High  Court"  means  the  High  Court  of  Justice  for  Ontario; 


finance  committee  means  the  finance  committee  ap¬ 
pointed  by  the  Lieutenant  Governor  in  Council 
under  this  Act; 

High  Court  means  the  High  Court  of  Justice  for 
Ontario; 


NOTFS 


judge 

judgment 

master 

personal  property 


fudge  includes  a  justice,  a  Chief  Justice,  an  Associate 
Chief  Justice,  an  ex  officio  judge  and  a  super¬ 
numerary  judge; 

fudgment  includes  an  order  or  a  decree; 

master  means  a  master  of  the  Supreme  Court  and  in¬ 
cludes  the  Senior  Master,  but  does  not  include 
a  local  master; 

personal  property  in  Section  51  includes  goods, 
chattels,  deeds,  bonds,  bills  of  exchange,  books  of 
account,  documents  and  securities,  but  does  not 
include  any  interest  in  land. 


(k) 

judge 

change 

(1) 

judgment 

change 

(m) 

master 

change 

- 

new 

(n) 

omitted 

(o) 

party 

omitted 

(p) 

pet itioner 

omitted 

(k)  "judge"  included  a  chief  judtice,  an  associate  chief  justice, 
an  ex  officio  judge  and  a  supernumerary  judge; 

(l)  “judgment"  includes  an  order; 

(m)  "master"  means  a  Master  of  the  Supreme  Court  and  Includes 
the  Senior  Master; 

(n)  "matter"  includes  every  proceeding  In  the  court  not  in  a 
cause; 

(o)  "party"  includes  a  person  served  with  notice  of  or  attending 
a  proceeding,  although  not  named  on  the  record; 

(p)  "petitioner"  includes  a  person  making  an  application  to  the 
court,  either  by  petition,  motion  or  summons,  otherwise 
than  as  against  a  defendant; 


A 


plaintiff 

(q) 

pla intiff 

change 

- 

(r) 

pleading 

omitted 

proceeding 

(s) 

proper  officer 

new 

omitted 

rules 

(t) 

rules 

change 

Rules  Committee 

<u) 

Rules  Committee 

no  change 

Supreme  Court 

(v) 

Supreme  Court 

no  change 

plaintiff  includes  a  person  who  commences  any  proceeding; 

proceeding  includes  any  cause,  action  or  matter; 

rules  means  the  Rules  of  Civil  Procedure; 

Rules  Committee  means  the  Rules  Committee  established 
under  this  Act; 

Supreme  Court  means  the  Supreme  Court  of  Ontario. 


<q)  "plaintiff"  includes  a  person  asking  any  relief  otherwise 
than  by  way  of  counterclaim  as  a  defendant  against  any 
other  person  by  any  form  of  proceeding; 

(r)  "pleading"  includes  a  petition  or  summons,  the  statement  in 
writing  of  the  claim  or  demand  of  a  plaintiff,  of  the  defence 
of  a  defendant  thereto,  and  of  the  reply  of  the  plaintiff  to  a 
counterclaim  of  a  defendant; 

(s)  “proper  officer”,  where  the  expression  is  used  with  respect 
to  a  duty  to  be  discharged  under  this  Act  or  the  rules  and  the 
duty  has  been  discharged  by  a  particular  officer,  means  that 
officer  and.  where  the  expression  is  used  in  respect  of  a  new 
duty  under  this  Act  or  the  ruies,  means  the  officer  to  whom 
the  duty  os  assigned  by  this  Act  or  by  the  rules,  or.  if  it  is  not 
assigned  to  any  officer,  means  such  officer  as  is  from  time  to 
time  directed  to  discharge  the  duty,  if  it  relates  to  the  Court 
of  Appeal,  by  the  Chief  Justice  of  Ontario  or,  if  it  relates  to 
the  High  Court,  by  the  Chief  Justice  of  the  High  Court; 

(t)  “rules"  means  the  rules  of  court; 

(u)  "Rules  Committee"  means  the  Rules  Committee  established 
under  this  Act; 

(v)  "Supreme  Court"  means  the  Supreme  Court  of  Ontario. 
R.S.O.  1960,  c.  197,  s.  1;  1970,  c.  197,  s.  I;  1972.  c.  159,  s.  1; 
1975,  c.  30,  b.  I;  1979,  c.  65.  s.  1. 


Section  2 


new 


5 


INTERPRETATION 


NOTES  Section  2 

(1)  This  Act  shall  be  liberally  construed  so  that  all 
controversies  may  be  speedily  and  finally  determined  ac¬ 
cording  to  the  substantive  rights  of  the  parties.  The  rule 
that  statutes  in  derogation  of  the  common  law  must  be 
strictly  construed  does  not  apply  to  this  Act  or  to  the  rules 
made  pursuant  thereto. 

(2)  Any  act  in  force  immediately  before  the  com¬ 
mencement  of  this  Act  which  is  inconsistent  with  it  shall  be 
superceded  to  the  extent  of  such  inconsistency. 

(3)  Subject  to  the  express  provisions  of  any  act,  the 
Crown  is  bound  by,  and  has  the  benefit  of,  this  Act  and 
the  rules  made  pursuant  thereto. 

(4)  On  the  coming  into  force  of  this  Act,  unless  the 
context  otherwise  requires,  in  every  act, 

administrator  ad  litem  means  litigation  administrator; 

certificate  of  lis  pendens  means  certificate  of  pending 
litigation; 

guardian  ad  litem  means  litigation  guardian; 

next  friend  means  litigation  guardian; 

originating  motion  means  application; 

originating  notice  means  notice  of  application; 

replevin  order  means  an  interim  order  for  the  recovery 
of  personal  property  ; 

Rules  of  Practice  and  Procedure  means  Rules  of  Civil 
Procedure; 

subpoena  includes  summons  to  witness; 

third  party  proceeding  includes  a  cross-claim; 

Writ  of  Fieri  Facias  means  Writ  of  Seizure  and  Sale; 

Writ  of  Summons  means  a  Statement  of  Claim  or  a 


Section 

3 

Section 

123 

change 

Section 

4 

Section 

2 

change  in  form 

Section 

5 

Section 

3 

no  change 

Section 

6(1) , (2) 

Section 

4(1), (2) 

no  change 

Section  3 

This  Part  applies  to  the  Supreme  Court,  and  Sections 
26,  28,  37,  38,  39  and  40  shall  also  apply,  with  any  necessary 
modification,  to  the  county  courts. 


CONSTITUTION  AND  JUDGES  OF  THE  SUPREME  COURT 

Section  4 

The  Supreme  Court  shall  continue  to  be  a  superior 
court  of  record,  having  civil  and  criminal  jurisdiction,  and  it 
has  all  the  jurisdiction,  power  and  authority  that  on  the 
coming  into  force  of  this  Act,  was  vested  in  or  might  have 
been  exercised  by  the  court,  and  such  jurisdiction,  power 
and  authority  shall  be  exercised  in  the  name  of  the  Supreme 
Court. 

Section  5 

The  Supreme  Court  shall  continue  to  consist  of  two 
branches:  the  Court  of  Appeal  for  Ontario  and  the  High 
Court  of  Justice  for  Ontario. 

Section  6 

( 1 )  The  Court  of  Appeal  shall  consist  of  a  chief  justice 
who  shall  be  the  president  thereof  and  who  shall  be  called 
the  Chief  Justice  of  Ontario,  an  Associate  Chief  Justice  of 
Ontario  and  thirteen  other  judges  to  be  called  justices  of 
appeal. 

(2)  Where  the  Chief  Justice  of  Ontario  is  absent  from 
Ontario  or  where  he  is  for  any  reason  ^unable  to  act,  his 
powers  and  duties  as  president  of  the  Court  of  Appeal  shall 
be  exercised  and  performed  by  the  Associate  Chief  Justice 
of  Ontario  or,  where  both  are  absent  or  unable  to  act,  by 
the  senior  justice  of  appeal  who  is  able  to  act. 


„  l  M  .  10  ,h'  provl,lon”  of  “>'■  Acl  th«t  .r*  .iprt«aly  mml, 

app  .cab  e  to  ail  courts  or  county  courts  or  an  otr.en.lric  by  their  terms  so 
applicable,  sections  27,  36.  38,  41.  56  to  58,  64  to  66,  79.  60,  62,  114a,  119  and 

.onm.UcI^  "  mutand*8  “PP'y  th«  county  courts.  R.S.O.  1960,  c.  197 
s.  IZO;  1977,  c.  61,  8.  12.  ' 


Section  2 

2.  The  Supreme  Court  fhall  be  continued  as  a  superior  court  of  record, 
having  civil  and  criminal  jurisdiction,  and  it  has  all  the  jurisdiction, 
power  and  authority  that  on  the  31st  day  of  December,  1912,  was  vested  In 
or  might  be  exercised  by  the  Court  of  Appeal  or  by  the  High  Court  of  Jus¬ 
tice  or  by  a  divisional  court  of  that  court,  and  such  jurisdiction,  power  and 
authority  shall  be  exercised  in  the  name  of  the  Supreme  Court.  R.S.O. 
I960,  c.  197.  s.  2. 


Section  3 

3.  The  Supreme  Court  shall  continue  to  consist  of  two  branches,  the 
Court  of  Appeal  for  Ontario  and  the  High  Court  of  Justice  for  Ontario. 
R.S.O.  I960,  c.  197,s.  3. 

Section  4 

4.  — (1)  The  Court  of  Appeal  shall  consist  of  a  chief  justice  who  shall 
be  the  president  thereof  and  who  shall  be  called  the  Chief  Justice  of  Ontar¬ 
io,  an  Associate  Chief  Justice  of  Ontario,  and  thirteen  other  judges  to  be 
called  justices  of  appeal.  R.S.O.  1960,  c.  197,  s.  4(1);  1974,  c.  81,  s.  1;  1977, 
c.  45,8.  1(1). 

(2)  Where  the  Chief  Justice  of  Ontario  is  absent  from  the  Judicial  Dis¬ 
trict  of  York  or  where  he  is  for  any  reason  unable  to  act,  his  powers  and 
duties  as  president  of  the  Court  of  Appeal  shall  be  exercised  and  per¬ 
formed  by  the  Associate  Chief  Justice  of  Ontario  in  his  stead  or,  where 
both  are  absent  or  unable  to  act  by  the  senior  justice  of  appeal  who  is  able 
to  act.  R.S.O.  1960,  c.  197,  s.  4(2);  1977,  c.  45,  s.  1(2). 
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WOTFS 


Section 

7(1) 

Sec  tion 

5(1) 

(2) 

(2) 

Section 

8(1) 

Section 

6(1) 

(2! 

- 

Section 

9 

Section 

5a 

Section  7 

(1)  The  High  Court  of  Justice  shall  consist  of  a  chief 
justice  who  shall  be  the  president  thereof  and  who  shall  be 
called  the  Chief  Justice  of  the  High  Court,  an  Associate 
Chief  Justice  of  the  High  Court  and  forty-four  other  judges. 

(2)  Where  the  Chief  Justice  of  the  High  Court  is  ab¬ 
sent  from  Ontario  or,  where  he  is  for  any  reason  unable  to 
act,  his  powers  and  duties  shall  be  exercised  and  performed 
by  the  Associate  Chief  Justice  of  the  High  Court  or,  where 
both  are  absent  or  unable  to  act,  by  the  senior  judge  of  the 
High  Court  who  is  able  to  act. 

Section  8 

(1)  There  shall  be  a  division  of  the  High  Court  to  be 
known  as  the  Divisional  Court  of  the  High  Court  which  shall 
consist  of  the  Chief  Justice  of  the  High  Court  who  shall  be 
the  president  thereof  and  twelve  members  of  the  High  Court 
who  shall  be  assigned  by  the  Chief  Justice  of  the  High  Court 
for  periods  of  not  less  than  one  year  but  who  may,  with 
their  consent,  be  re-assigned  for  a  further  term  which  may 
be  for  less  than  one  year. 

(2)  Where  the  Chief  Justice  of  the  High  Court  is  ab¬ 
sent  from  Ontario  or  where  he  is  for  any  reason  unable  to 
act,  his  powers  and  duties  as  president  of  the  Divisional 
Court  shall  be  exercised  and  performed  by  the  senior 
judge  assigned  to  the  Divisional  Court  who  is  able  to  act. 


change 

change  in  form 

(2)  change 

new 

no  change 


Section  5 

5. — (1)  The  High  Court  shall  consist  of  a  chief  Justice  who  shall  be  the 
president  thereof  and  who  shall  be  called  the  Chief  Justice  of  the  High 
Court,  an  Associate  Chief  Justice  of  the  High  Court,  and  forty  other 
judges.  R.S.O.  I960,  c.  197,  s.  6(1);  1970,  c.  92,  s.  I;  1976,  c.  16.  a.  1;  1976,  c. 
86,s.  I;  1977,  c.  45.  s.  2(1). 

(2)  Where  the  Chief  Justice  of  the  High  Court  Is  abeent  from  Ontario 
or  where  he  Is  for  any  reaaon  unable  to  act,  his  powers  shall  be  exercised 
and  his  duties  performed  by  the  Associate  Chief  Justice  of  the  High  Court 
in  his  stead  or.  where  both  are  absent  or  unable  to  act.  by  the  senior  judge 
of  the  High  Court  who  is  able  to  act.  R.S.O.  I960,  c.  197,  s.  5(2);  1977,  c.  45, 
s.  2(2). 


Section  6 

6.— ( I )  There  shall  be  a  division  of  the  Hlrh  Court  to  be  known  aa  the 
Divisional  Court  of  the  High  Court  of  Justice  for  Ontario  consisting  of  the 
Chief  Justice  of  the  High  Court  who  shall  be  president  of  the  court  and 
such  other  judges  of  the  Divisional  Court  as  may  be  designated  by  him 
from  time  to  time. 

(2)  Kvery  judge  of  the  High  Court  Is  also  a  Judge  of  the  Divisional 

Court.  1970,  c.  97,  s.  2. 


Section  5a 

5,  for  each  office  of judae  of  Ihe  Court  of  Appeal  and  of  the  Hlph 
Court  of  Justice  there  shall  he  Ihe  addltlooal  office  of  supernumerary 
judar  held  hy  a  judae  of  such  court  who  has  elected  under  the  Judaes  Act 
(Canada I  to  hold  office  only  os  a  supernumerary  judae  of  Ihot  court.  1972. 
c.  159.  s.  2. 


For  each  office  of  judge  of  the  Court  of  Appeal  and  of 
the  High  Court  of  Justice  there  shall  be  the  additional  office 
of  supernumerary  judge  held  by  a  judge  of  such  court  who 
has  elected  under  the  Judges  Act  ( Canada )  to  hold  office 


NOTFS 


Section  10(1) 
(2) 
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Section  8(1) ,  (2) / 
(3)  ,  (4) 

Section  11  Section  9 


PRECEDENCE  OF  JUDGES 

Section  10 

( 1 )  The  rank  and  precedence  of  the  Chief  Justices 
and  Associate  Chief  Justices  of  the  Supreme  Court  shall  be 
as  follows: 

1 .  The  Chief  Justice  of  Ontario; 

2.  The  Chief  Justice  of  the  High  Court; 

3.  The  Associate  Chief  Justice  of  Ontario; 

4.  The  Associate  Chief  Justice  of  the  High  Court. 

(2)  The  justices  of  appeal  and  the  other  judges  have 
rank  and  precedence  after  the  Associate  Chief  Justice  of 
the  High  Court,  and  among  themselves  according  to  senior¬ 
ity  of  appointment. 

Section  1 1 

A  judge  appointed  to  the  Court  of  Appeal  or  to  the 
High  Court  is  a  judge  of  the  Supreme  Court  and  is  ex  of¬ 
ficio  a  judge  of  the  branch  of  which  he  is  not  a  member; 
and,  except  where  it  is  otherwise  expressly  provided,  all 
the  judges  of  the  Supreme  Court  have  in  all  respects  equal 
jurisdiction,  power  and  authority. 


(2a)  change  in  form 

change 

no  change 


Section  8 

8.  — ( I )  The  Chief  Justice  of  Ontario  hu  rank  and  precedence  over  all 
the  other  judges.  K.S.O.  I960,  c.  197,  a.  6(  1 ). 

(2)  The  Chief  Justice  of  the  High  Court  haa  rank  and  precedence  next 
after  the  Chief  Justice  of  Ontario.  R.S.O.  1960,  c.  197,  s.  6(2). 

(2a)  The  Associate  Chief  Justice  of  Ontario  has  rank  and  precedence 
next  after  the  Chief  Justice  of  the  High  Court  and  the  Associate  Chief  Jus¬ 
tice  of  the  High  Court  has  rank  and  precedence  next  after  the  Associate 
Chief  Justice  of  Ontario.  1977,  c.  45,  s.  3(1). 

(3)  The  justices  of  appeal  and  the  other  judges  have  rank  and  prece¬ 
dence  after  the  Associate  Chief  Justice  of  the  High  Court,  and  among 
themselves  according  to  seniority  of  appointment.  R.S.O.  1960,  c.  197,  s. 
6(3);  1972,  c.  159,  s.  3(1);  1977,  c.  45,  s.  3(2);  1979,  c.  66,  s.  2(1). 

(4) 1  Repealed  1979,  c.  65,  s.  2(2).) 

Section  9 

9.  A  judge  appointed  to  the  Court  of  Appeal  or  to  the  High  Court  Is  a 
judge  of  the  Supreme  Court  and  is  ex  officio  a  Judge  of  the  branch  of 
which  he  is  not  a  member,  and,  except  where  it  is  otherwise  expressly  pro¬ 
vided,  all  the  judges  of  the  Supreme  Court  have  in  all  respects  equal  juris¬ 
diction,  power  and  authority.  R.S.O.  1960,  c.  197,  s.  7. 


NOTFS 


Section  12(1) 
(2) 

Section  13(1) 
(2) 
(3) 


Section  10(1) 
(2) 

Section  12 
Section  96(1) 
(2) 


OATH  TO  BE  TAKEN  BY  JUDGES 

Section  12 

(1)  A  judge,  before  entering  on  the  duties  of  his 
office,  shall  take  and  subscribe  the  following  oath 

I  do  solemnly  and  sincerely  promise  and  swear  that  I 
will  duly  and  faithfully,  and  to  the  best  of  my  skill  and 
knowledge,  execute  the  powers  and  trust  reposed  in  me  as 


So  help  me  God. 

(2)  The  oath  shall  be  administered  to  a  Chief  Justice 
or  an  Associate  Chief  Justice  before  the  Lieutenant  Gover¬ 
nor,  to  a  justice  of  appeal  by  the  Chief  Justice  of  Ontario, 
and  to  a  judge  of  the  High  Court  by  the  Chief  Justice  of  the 
High  Court. 

Section  13 

( 1 )  There  shall  be  a  seal  for  the  Supreme  Court  which 
shall  be  approved  by  the  Lieutenant  Governor  in  Council. 

(2)  In  the  offices  of  the  local  registrars  and  deputy 
registrars  such  seals  shall  be  used  as  the  Lieutenant  Gover¬ 
nor  in  Council  from  time  to  time  may  direct,  and  they  shall 
be  impressed  on  every  document  issued  out  of  such  offices, 
and  every  such  document  and  every  exemplification  and 
copy  thereof  purporting  to  be  sealed  with  such  a  seal  shall 
be  received  in  evidence  in  all  courts  without  further  proof 
thereof. 

(3)  Until  other  seals  are  authorized  by  the  Lieutenant 
Governor  in  Council,  the  seals  in  use  shall  continue  to  be 
used. 


no  change 
change 

no  change 
change  in  form 
no  change 
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Section  10 

10  — ( 1 )  A  judge,  before  entering  on  the  duties  of  his  office,  shall  take 
and  subscribe  the  following  oath: 

I  do  solemnly  and  sincerely  promise  and  swear  that  I  will  duly 
and  faithfully,  and  to  the  best  of  my  skill  and  knowledge,  execute 

the  powers  and  trust  reposed  in  me  as  . 

So  help  me  God. 

(2)  The  oath  shall  be  administered  to  a  chief  justice  before  the  Lieu¬ 
tenant  Governor  in  Council,  to  a  justice  of  appeal  by  the  Chief  Justice  of 
Ontario,  and  to  a  judge  of  the  High  Court  hy  the  Chief  Justice  of  the  High 
Court,  unless  the  Lieutenant  Governor  In  Council  in  any  case  otherwise 
directs,  and  In  that  event  before  such  officer  or  functionary  and  in  such 
manner  as  the  Lieutenant  Governor  In  Council  may  direct.  R.S.O.  I960,  c. 
197,8.  8. 


Section  12 

12.  There  shall  be  a  seal  for  the  Supreme  Court  which  shall  be 
approved  hy  the  Lieutenant  Governor  in  Council.  R.S.O.  I960,  c.  197,  s.  10. 


Section  % 

96.— (I )  In  the  offices  of  the  local  registrars  and  deputy  registrars 
such  seals  shall  be  used  as  the  Lieutenant  Governor  In  Council  from  time 
to  time  may  direct  and  they  shall  be  impressed  on  every  writ  and  other 
document  issued  out  of  such  offices,  and  every  such  writ  and  document 
and  every  exemplification  and  copy  thereof  purporting  to  be  sealed  with 
such  a  seal  shall  be  received  In  evidence  in  all  courts  without  further  proof 
thereof. 

(2)  Until  other  seals  are  authorized  by  the  Lieutenant  Governor  In 
Council,  the  seals  In  use  shall  continue  to  be  used.  R.S.O.  I960,  c.  197, 
s.  93. 


\0 


NQIES 


Section  14 


Section  16(1) 


change 


SITTINGS 

Section  14 

Except  as  otherwise  provided  in  this  Act  or  the  rules, 
the  courts  and  the  judges  thereof  may  sit  and  act,  at  any 
time  and  at  any  place,  for  the  discharge  of  any  duty  that  by 
any  statute,  or  otherwise,  is  required  to  be  discharged. 


Section  16 

IS.— ( I )  Subject  to  the  roles,  the  courts  and  the  judge#  thereof,  ©r  any 
commissioner  appointed  under  section  55,  may  sit  and  act,  at  any  time  and 
at  any  place,  tor  me  transaction  of  any  part  of  the  business  ©f  the  courts, 
or  of  the  judges  or  commissioner  or  for  the  discharge  of  any  duty  that  by 
any  statute,  or  otherwise,  is  required  to  be  discharged. 


Section  29 (1) (a) , (b) (4) 


Section  15(1) (a) , (b) 
(c)  , (d) 


change  in  form 
new 


(2) 

(3) 


(3) 


no  change 
new 


COURT  OF  APPEAL 


IS 

(1)  Except  as  otherwise  provided  by  statute  and  sub¬ 
ject  to  the  rules,  m  appeal,  including  an  application  for  a 
new  trial,  lies  to  the  Court  of  Appeal  from: 


(a)  any  final  judgment  made  by  a  judge  of  the 
High  Court ; 

(b)  any  judgment  of  the  Divisional  Court,  on 
any  question  that  if  not  a  question  of  fact 
alone,  with  leave  $m  provided  by  the  rules. 


Section  29 

29.— (1)  Except  where  it  is  otherwise  provided  by  etatute  and  sublet 
to  the  rales  resisting  the  terms  and  conditions  on  which  appeal#  may  be 
brought,  an  appeal  lies  to  the  Court  of  Appeal  from, 

(a)  any  final  Judgment  or  order  of  a  judge  of  the  High  Court, 
whether  at  trial  or  otherwise;  or 

(b)  any  judgment  or  order  of  the  Divlelona!  Court,  with  leave  u 
provided  by  the  rales,  on  any  question  that  is  not  a  question 
of  fact  alone.  R.S.O.  I960,  c.  197,  a.  26(1);  1970,  c.  97.  ts  4 
13(2);  1971,  Vol.  2,  c.  67,  s.  3;  1977,  c.  61.  *.  2. 


(c)  any  order  for  interim  relief  in  respect  of  any 
claim  made  in  a  divorce  proceeding;  and 

(d)  any  final  judgment  of  s  local  judge  of  the 
High  Court  in  respect  of  any  claim  made  in  a 
divorce  proceeding. 


(3)  The  Court  of  Appeal  also  ha#  jurisdiction  as  provided  by  any  Act  of 
the  Parliament  of  Canada  or  of  the  Legislature. 

(4)  The  Court  of  Appeal  also  has  jurisdiction  to  hear  and  determine 
applications  for  new  trials  and  applications  to  set  aside  verdicts  and  find¬ 
ings  of  juries  in  actions  and  matters  tried  or  heard  in  the  High  Court. 


(2)  The  Court  of  Appeal  also  has  jurisdiction  as  pro¬ 
vided  by  any  Act  of  the  Parliament  of  Canada  or  of  the 
Legislature. 


(3)  For  the  purposes  of  an  appeal  to  the  Supreme 
Court  of  Canada,  the  Court  of  Appeal  for  Ontario  is  and 
shall  be  the  court  of  final  resort  in  the  Province  of  Ontario. 


NOTES 


Section  16(1) , (2) 

(3) 

(4) 

(5) 

(6) 


Section  43(1) , (2) 
Section  16(2) 
Section  46 
Section  43(3) 

(4) 


change 

change 

change 

change  in  form 
no  change 


Section  16 

(1)  Except  where  otherwise  provided  by  any  Act  or 
by  the  rules,  every  appeal  to  the  Court  of  Appeal  shall  be 
heard  before  not  fewer  than  three  justices  of  appeal  sitting 
together  and  always  before  an  uneven  number  of  justices. 

(2)  An  appeal  from  an  order  for  interim  relief  in 
respect  of  any  claim  made  in  a  divorce  proceeding  shall  be 
to  the  Court  of  Appeal  without  leave  and  shall  be  heard  by 
one  justice  of  appeal. 

(3)  The  Court  of  Appeal  shall  sit  at  Toronto  or  else¬ 
where  in  Ontano  as  directed  by  the  Chief  Justice  of  Ontario. 

(4)  The  Chief  Justice  of  Ontario,  when  present,  shall 
preside,  and  in  his  absence,  the  Associate  Chief  Justice  of 
Ontario,  and  when  both  are  absent,  the  senior  justice  of 
appeal  who  is  present  or  a  justice  of  appeal  designated  by 
the  Chief  Justice  of  Ontario  shall  preside. 

(5)  The  Court  of  Appeal  may  sit  in  one  or  more  panels 
as  the  Chief  Justice  of  Ontario  directs  from  time  to  time. 

(6)  The  justices  to  sit  from  time  to  time  and  ap¬ 
peals  to  be  heard  shall  be  determined  by  the  Chief  Justice 
of  Ontario. 


Section  43 

43. — (1)  Except  where  otherwise  provided,  every  appeal  to  the  Court 
of  Appeal  shall  be  heard  before  not  fewer  than  three  justices  of  appeal  sit¬ 
ting  together,  and  always  before  an  uneven  number  of  justices.  R.S.O. 

I960,  c.  197,  s.  40(1). 

(2)  An  appeal  to  the  Court  of  Appeal  from  an  Interlocutory  order  for 
corollary  relief  under  the  Divorce  Act  (Canada)  may  be  heard  without 
leave  before  one  justice  of  appeal  sitting  alone.  1968,  c.  59,  s.  2;  1970,  c.  97, 

s.  5. 

(3)  The  Court  of  Appeal  may  sit  in  one  division  or  In  two  or  more  divi¬ 
sions  as  tha  Chief  Justice  of  Ontario  directs  from  time  to  time. 

(4)  The  justices  to  sit  from  time  to  time  and  the  appeals  to  be  heard 
shall  be  determined  by  the  Chief  Justice  of  Ontario.  R.S.O.  1960,  c.  197, 
s.  4*2,  3). 

SECTION  16 

(2)  Subject  to  subsection  I,  the  Court  of  Appeal  shall  sit  at  Toronto. 

R.S.O.  I960,  c.  197,8.  14. 

Section  46 

46.  The  Chief  Justice  of  Ontario,  when  present,  shall  preside  and,  In 
his  absence,  the  senior  justice  present  shall  preside.  R.S.O.  1960,  c.  197, 

s.  43. 


NOTFS 


Section  17(1) 
(2) 
(3) 


no  change 
change  in  form 
change 
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Section  44(1) 
Section  4  5 
Section  44 ( 2) , (4 ) & 
Section  15 


Section  17 

(1)  The  Chief  Justice  of  Ontario  may  assign  any  jus¬ 
tice  of  appeal  not  sitting  in  the  Court  of  Appeal  to  perform, 
in  Toronto,  the  work  of  a  judge  of  the  High  Court. 

(2)  Except  as  provided  in  subsection  (1),  no  justice 
of  appeal  shall,  without  his  consent,  be  assigned  to  or  re¬ 
quired  to  perform  any  duty  except  as  such  appertains  to 
him  as  a  member  of  the  Court  of  Appeal. 

(3)  Whenever  occasion  requires  or  where  a  vacancy 
occurs  in  the  Court  of  Appeal,  a  judge  of  the  Supreme  Court 
who  is  not  a  member  of  the  Court  of  Appeal  may,  at  the 
request  of  the  Chief  Justice  of  Ontario  and  with  the  con¬ 
currence  of  the  Chief  Justice  of  the  High  Court,  sit  as  a 
member  of  the  Court  of  Appeal. 

Section  45 

45.  Except  as  provided  In  section  44,  neither  the  Chief  Justice  of 
Ontario  nor  any  of  the  justices  of  appeal  shall,  without  his  consent,  be 
assigned  to  or  required  to  perform  any  duty  except  as  such  appertains  to 
him  as  a  member  of  the  Court  of  Appeal.  R.S.O.  I960,  c.  197,  s.  42. 


Section  15 

15.  Upon  the  request  of  the  judge  or  judges  for  or  with  whom  he  Is 
requested  to  sit  or  act,  or  upon  the  request  of  the  Chief  Justice  of  Ontario 
or  of  the  Chief  Justice  of  the  High  Court,  any  judge  of  the  Supreme  Court 
may  sit  and  act  as  a  judge  of  either  of  the  branches  of  the  Supreme  Court, 
or  perform  any  other  official  or  ministerial  act  for  or  on  behalf  of  any 
judge  absent  from  illness  or  any  other  cause,  or  in  the  place  of  any  judge 
whose  office  has  become  vacant,  or  as  an  additional  judge  of  the  Court  of 
Appeal,  and  while  so  sitting  and  acting,  any  such  judge  has  all  the  power 
and  authority  of  a  judge  of  the  Supreme  Court.  R.S.O.  I960,  c.  197,  s.  13j 
1972,  c.  159,  s.  5. 


Section  44 

44. — (I )  The  Chief  Justice  of  Ontario  may  assign  any  justice  of  appeal 
not  sitting  In  the  Court  of  Appeal  to  perform,  in  Toronto,  the  work  of  a 
judge  of  the  High  Cqurt. 

(2)  Whenever  occasion  requires,  a  judge  who  is  not  a  member  of  the 
Court  of  Appeal  may  sit  in  the  place  of  a  judge  of  the  Court  of  Appeal. 


M I  A jud*e  who  ait.  In  the  place  of  a  judpe  of  the  Court  of  Appeal  .hall 
be  conclusively  deemed  lo  have  bee.  e„,|,led  and  qualified  lo  so^U  .Uhln 
the  meaning  of  subsections  2  and  3. 


Section  18 


NOTFS 


Section  17 

DIVISIONAL  COURT 

Section  18 

(1)  The  Divisional  Court  has  jurisdiction  to  hear,  de¬ 
termine  and  dispose  of, 

(a)  all  appeals  to  the  Supreme  Court  under  any 
act  other  than  this  Act,  the  Divorce  Act 
( Canada).  The  County  Courts  Act  and  The 
Unified  Family  Court  Act,  19  76 , 

(b)  applications  for  judicial  review  under  The 
Judicial  Review  Procedure.  Act,  1971, 

(c)  all  appeals  from  interlocutory  judgments  of 
a  judge  of  the  High  Court,  except  from  an 
order  for  interim  relief  in  respect  of  any 
claim  made  in  a  divorce  proceeding,  with 
leave  as  provided  by  the  rules; 

(d)  all  applications  by  way  of  stated  case, 
whether  as  an  appeal  or  otherwise,  to  the 
Supreme  Court  under  any  act  other  than 
The  Summary  Convictions  Act ; 

(e)  all  appeals  from  final  judgments  of  a  master, 
local  judge,  local  master  or  other  officer  of 
the  Supreme  Court,  except  those  made  by  a 
local  judge  in  respect  of  any  claim  made  in  a 
divorce  proceeding;  and 

(0  any  other  appeal  or  application  where  so 
provided  for  by  an  Act  or  in  the  rules. 

(2)  Where  by  virtue  of  subsection  (1)  (a),  an  appeal 
is  to  the  Divisional  Court,  and  the  right  to  appeal  is  only 
with  leave,  such  leave  shall  be  obtained  from  the  Divisional 
Court,  notwithstanding  the  provisions  of  any  other  statute. 

(3)  For  the  purposes  of  subsection  (1),  Supreme 
Court  shall  include  the  High  Court  or  a  judge  thereof,  the 
Court  of  Appeal  or  a  judge  thereof  or  a  judge  of  the  Supreme 
Court. 


change 


Section  17 

17. — ( 1 )  The  Divisional  Court  has  jurisdiction  to  hear,  determine  and 
dispose  of, 

(a)  all  appeals  to  the  Supreme  Court  under  any  Act  other  than 
this  Act  and  The  County  Courts  Act; 

(b)  applications  for  judicial  review  under  The  Judicial  Review 
Procedure  Act,  1971; 

(c)  |  Repealed  1977,  c.  51,*.  1(1).] 

(d)  all  appeals  from  interlocutory  judgments  or  orders  of  a 
judge  of  the  High  Court,  with  leave  as  provided  in  the  rules; 

(e)  all  applications  by  way  of  stated  case,  whether  as  an  appeal 
or  otherwise,  to  the  Supreme  Court  under  any  Act  other 
than  The  Summary  Convictions  Act; 

(f)  all  appeals  from  final  judgments  or  orders  of  the  master, 
local  judge,  local  master,  or  other  officer  of  the  Supreme 
Court,  except  final  judgments  or  orders  made  by  a  local 
judge  under  the  Divorce  Act  (Canada),  1971,  Vol.  2,  c.  57,  a. 
1;  1972,  c.  48,  s.  1;  1977,  c.  51.  s.  1(1-2). 

(2)  Where,  by  or  under  any  Act,  other  than  this  Act,  The  Unified  Fam¬ 
ily  Court  Act,  1976  and  The  County  Courts  Act,  provision  is  made  for  an 
appeal  to  the  High  Court  or  the  Court  of  Appeal,  or  to  a  judge  thereof,  or 
to  a  judge  of  the  Supreme  Court,  or  for  an  application  thereto  by  way  of 
stated  case  under  any  Act  other  than  The  Summary  Convictions  Act, 
whether  as  an  appeal  or  otherwise,  such  provision  shall  be  deemed  for  the 
purposes  of  subsection  1  to  provide  that  the  appeal  or  application  shall  be 
to  the  Supreme  Court.  1971,  Vol.  2,  c.  57,  s.  1;  1976  (2nd  Sess.),  c.  85,  s.  22. 

(3)  Where  an  appeal  under  any  Act  referred  to  in  subsection  2  can  only 
be  brought  with  leave, 

(a)  obtained  from  the  Court  of  Appeal,  such  leave  shall  be 
obtained  from  the  Divisional  Court;  or 

(b)  obtained  in  any  other  manner,  such  leave  shall  be  obtained 
from  the  Divisional  Court  or  a  judge  thereof  as  provided  in 
the  rules.  1970,  c.  97,  s.  3;  1971,  Vol.  2,  c.  57,  s.  1. 


15 


NOTFS 


Section 


Section 


19(1) 

(2) 

(3) 

20(1) 

(2) 


Section  48(1) 

(1) , (2) 
(3) 

Section  48(la) 


change 

change 

change 

change 

new 


Section  19 

(1)  Except  where  otherwise  provided,  every  pro¬ 
ceeding  in  the  Divisional  Court  shall  be  heard,  determined 
and  disposed  of  by  three  judges  sitting  together. 

(2)  The  Divisional  Court  may  sit  in  one  or  more 
panels  as  the  Chief  Justice  of  the  High  Court  directs  from 
time  to  time.  When  the  Chief  Justice  of  the  High  Court  is 
not  sitting,  the  senior  justice  sitting  shall  preside  over  the 
panel  on  which  he  is  sitting. 

(3)  At  least  one  panel  of  the  Divisional  Court  shall  sit 
continuously  in  Toronto  except  during  July  and  August  and 
sittings  may  be  held  elsewhere  in  Ontario  as  directed  by  the 
Chief  Justice  of  the  High  Court. 

Section  20 

(1)  A  proceeding  in  the  Divisional  Court  shall  be 
heard,  determined  and  disposed  of  by  one  judge  of  the 
Divisional  Court  where  the  proceeding, 

(a)  is  an  appeal  under  The  Small  Claims  Court 

i4c/;or 

(b)  is  a  matter  that  the  Chief  Justice  of  the  High 
Court  or  a  judge  designated  by  him  is  satis¬ 
fied  from  the  nature  of  the  issues  involved  or 
the  necessity  for  expedition  can  and  ought 
to  be  heard  by  one  judge. 


Section  48 

48.— (1)  Except  where  otherwise  provided,  every  proceed  inf  In  the 
Divisional  Court  shall  be  heard,  determined  and  disposed  of  before  three 
judges  thereof  sitting  together  of  whom  one  shall  be  the  Chief  Justice  of 
the  High  Court  or  a  judge  of  the  High  Court  designated  by  him,  and  the 
sitting  shall  be  presided  over  by  the  Chief  Justice  of  the  High  Court  or  his 
designee. 

(la)  A  proceeding  In  the  Divisional  Court  may  be  heard,  determined 
and  disposed  of  by  a  Judge  of  the  Divisional  Court  sitting  singly  where  the 
proceeding, 

(a)  Is  an  appeal  under  clause  f  of  subsection  1  of  section  17;  or 

(b)  Is  in  a  matter  that  the  Chief  Justice  of  the  High  Court  or  a 
judge  designated  *ry  him  is  satisfied,  from  the  nature  of  the 
issues  involved  and  the  necessity  for  expedition,  can  and 
ought  to  be  heard  h«  a  judge  sitting  singly. 

(2)  The  Divisional  Court  may  sit  In  two  or  more  sections  as  the  Chief 
Justice  of  the  High  Court  direr**  from  time  to  time. 

(3)  In  accordance  with  the  rules,  sittings  of  the  Divisional  Court  shall 
be  held  in  Toronto  continuously,  except  during  vacations  and  holidays, 
and  shall  be  held  in  London,  Ottawa,  Sudbury,  Sault  Ste.  Marie  and  Thun¬ 
der  Bay  at  such  times  as  the  Chief  Justice  of  the  High  Court  may  fix  for 
the  expeditious  dispatch  of  the  matters  set  down  for  hearings  at  those 
places. 


(2)  Where  a  proceeding  in  the  Divisional  Court  is 
disposed  of  by  one  judge,  his  judgment  is  a  judgment  of 
the  Divisional  Court. 


II© 


NOUS 


Section 

21(1) 

new 

(2) 

Section  6 ( 2)  & 

Section  15 

change 

Section 

22(1) 

Sections  34  &  42a 

change 

(2) , (3) 

- 

new 

(1)  The  Chief  Justice  of  the  High  Court  may  assign 
any  judge  of  the  High  Court  assigned  to  the  Division^ 
Court,  not  needed  for  the  time  being  in  the  Divisional 
Court,  to  perform  any  other  work  of  a  judge  of  the  High 
Court. 


(2)  Where  a  judge  assigned  to  the  Divisional  Cburt  is 
for  any  reason  unable  to  act,  a  judge  who  has  not  been 
assigned  to  the  Divisional  Court  may  sit  in  place  of  that  judge. 


MATTERS  INCIDENTAL  TO  APPEAL 


SECTION  E 


(2i  Every  judge  of  the  High  Court  ii  alio  a  judge  of  the  Uivieional 
Court.  1970,  c.  97.  >.  2. 


Section  15 

IS  Upon  the  reque.l  of  the  judge  or  judges  for  or  with  whom  he  • 
requested  to  sit  or  act.  or  upon  the  request  of  the  Chief  Justice  of  Ontario 
or  of  the  Chief  Justice  of  the  High  Court,  any  judge  of  the  Supreme  Court 
may  sit  and  act  as  a  judge  of  either  of  the  branches  of  the  Supreme  Court, 
or  perform  any  other  official  or  ministerial  act  for  or  on  behalf  of  any 
judge  absent  from  illness  or  any  other  cause,  or  In  the  place  of  any  judge 
whose  office  has  become  vacant,  or  as  an  additional  judge  of  the  Court  of 
Appeal,  and  while  so  sitting  and  acting,  any  such  judge  has  all  the  power 
and  authority  of  a  judgr  of  thr  Supremr  Court.  K.S.O.  I960,  c.  197,  a.  IJ; 


Section  22 

( 1 )  A  justice  of  the  Court  of  Appeal  or  a  judge  of  the 
Divisional  Court  may  make  an  order  or  give  directions  in¬ 
cidental  to  an  appeal  or  other  proceeding  in  the  court  of 
which  he  is  a  judge,  or  make  an  interim  order  to  prevent 
prejudice  to  the  claims  of  any  of  the  parties  pending  the 
appeal  or  proceeding;  providing,  however,  that  such  direct¬ 
ion  or  order  does  not  involve  the  decision  of  the  appeal  or 
proceeding. 

(2)  A  justice  of  the  Court  of  Appeal  or  a  judge  of  the 
Divisional  Court  may  exercise  the  power  and  authority  of 
the  court  of  which  he  is  a  member  to: 

(a)  direct  the  entry  of  any  judgment  or  make 
any  order  on  consent  ;  or 


Section  34 

34.  In  any  cause  or  matter  pending  before  the  Court  of  Appeal,  any 
direction  Incidental  to  it  not  involving  the  decision  of  the  appeal  may  be 
given  by  a  judge  of  that  court,  and  a  judge  of  that  court  may.  fu^ng  v«a- 
tion  make  any  Interim  order  that  he  thinks  fit  to  prevent  prejudice  to  the 
claim  of  any  of  the  parties  pending  an  appeal,  but  every  such  order  Is  sub- 


Section  42a 

42a.  In  any  cause  or  matter  pending  before  Ihs  Divisional  Court,  any 
direction  incidental  to  It  not  involving  the  decision  of  the  appeal  may  be 
given  by  a  judge  of  that  court,  and  a  judge  of  that  court  may,  during  vaca¬ 
tion.  make  any  interim  order  that  he  thinks  fit  to  prevent  prejudice  to  the 
claim  of  any  of  the  parties  pending  an  appeal,  but  every  such  order  is  sub¬ 
ject  to  appeal  to  the  Divisional  Court.  1976,  c.  16,  s.  3. 


(b)  dismiss  an  appeal  or  other  proceeding  for 
want  of  prosecution. 


(3)  Subject  to  Section  26,  every  such  judgment  or 
order  is  subject  to  appeal  to  the  Court  of  Appeal  or  the 

r\ . . . . r ^ „ I  nr  -7CP  ntatl  tv»  with  lf»OVP 


Section  23 


new 
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MUS 


Section  24(1) 

- 

new 

(2)  ,  (3) 

Section  30(1),  (2) 

no  change 

(4) 

(3) 

change  in 

APPEAL  TAKEN  TO  WRONG  COURT 

Section  23 

Where  an  appeal  is  taken  to  the  wrong  court,  it  may  be 
adjourned  to  the  proper  court. 


APPEALS 


Section  24 

(1)  The  court,  upon  an  appeal,  has  and  may  exercise 
such  original  jurisdiction  as  may  be  necessary  or  incidental 
to  the  hearing  or  determination  of  the  appeal. 

(2)  The  court,  upon  an  appeal,  may  give  any  judg¬ 
ment  that  ought  to  have  been  pronounced  and  may  make 
such  further  or  other  order  as  may  seem  just. 

(3)  The  court,  upon  an  appeal,  has  power  to  draw 
inferences  of  fact  not  inconsistent  with  any  finding  of  the 
jury  that  is  not  set  aside,  and  if  satisfied  that  there  are 
before  it  all  the  materials  necessary  for  finally  determining 
the  matters  in  controversy,  or  any  of  them,  or  for  awarding 
any  relief  sought,  it  may  give  judgment  accordingly,  but  if 
it  is  of  the  opinion  that  there  are  not  sufficient  materials 
before  it  to  enable  it  to  give  judgment,  it  may  direct  the 
appeal  to  stand  over  for  further  consideration  and  may 
direct  that  such  issues  or  questions  of  fact  be  tried  and 
determined  and  such  accounts  be  taken  and  such  inquiries 
be  made  as  are  considered  necessary  to  enable  it  on  such 
further  consideration  finally  to  dispose  of  the  matters  in 
controversy. 

(4)  The  powers  conferred  by  subsections  (1 ),  (2)  and 
(3)  may  be  exercised  notwithstanding  that  the  appeal  is  as 
to  part  only  of  the  judgment,  and  may  be  exercised  in 
favour  of  all  or  any  of  the  parties,  although  they  may  not 
have  appealed. 


Section  30 

30.— (I )  The  court  upon  an  appeal  may  give  any  judgment  that  ought 
to  have  been  pronounced  and  may  make  such  further  or  other  order  aa  is 
considered  just. 

(2)  The  court  has  power  to  draw  Inference*  of  fact  not  inconsistent 
with  any  finding  of  the  jury  that  is  not  set  aside,  and  If  satisfied  that  there 
are  before  it  all  the  materials  necessary  for  finally  determining  the  mat¬ 
ters  in  controversy,  or  any  of  them,  or  for  awarding  any  relief  sought,  it 
may  give  judgment  accordingly,  hut  If  It  Is  of  opinion  that  there  are  not 
sufficient  materials  before  it  to  enable  It  to  give  judgment,  It  may  direct 
the  appeal  to  stand  over  for  further  consideration  and  may  direct  that 
such  issues  or  questions  of  fact  he  tried  and  determined  and  such  accounts 
be  taken  and  such  Inquiries  be  made  as  are  considered  necessary  to  enable 
it  on  such  further  consldernl  Ion  finally  to  dispose  of  the  matters  in  contro¬ 
versy. 

(3)  The  powers  conferred  by  subsections  I  and  2  may  be  exercised 
notwithstanding  that  the  appe«*»  Is  as  to  part  only  of  the  judgment,  order 
or  decision,  and  may  be  exercised  In  favour  of  all  or  any  of  the  parties, 
although  they  may  not  have  appealed.  R.S.O.  I960,  c.  197,  s.  27. 


IS 


NOILS 


(5) 

(6) 

Section  25(1) , (2) 
(3) 


Rule  234 

Sections  44(6)  &  48(4) 

Section  31 (1 ) , ( 2) 
Section  32 


change  in  form 
change  in  form 

no  change 
nd  change 


SECT  ION  ?N  CONTINUED 

(5)  On  all  appeals,  or  hearings  in  the  nature  of  ap¬ 
peals,  and  on  all  motions  for  a  new  trial,  the  court  or  judge 
appealed  to  has  all  the  powers  as  to  amendment  and  other¬ 
wise  of  the  court,  judge  or  officer  appealed  from,  and  full 
discretionary  power  to  receive  further  evidence,  either  by 
affidavit  or  oral  examination,  as  may  be  directed. 

(6)  No  judge  shall  sit  on  the  hearing  of  an  appeal  from 
his  own  decision. 


Rule  214 

2S4. — ( 1 )  Oa  sil  i»nU  «r  bearings  U»  the  mmiur*  ei  aggaafc.  md  m 
— tlona  far  s  -w  trial,  tiss  c— rl  ec  j»dg«  fa  h-  sM  tfce  paw- 

en  m  lo  wiubiwt  mmd  mi  tkm  c—rt.  W«c  «r  mificmr  M>nU 

from,  and  Ml  dfaersSi— ry  paw  fa  *****  Awaher  $yUmtr,  lithtr  by 
Affidavit.  seal  o  smtast toe  bsfave  the  ewrt  «r  judge  ipiU 
m;  he  directed. 

(2)  [R— had,  0.  Rag .  1H/75,  a.  23.1 

(|)  fa-had,  0.  Be(.  1M/7S,  a.  23.1 

SECTION  NN 

(6)  A  judge  shall  not  sit  on  the  hearing  of  an  appeal  from  a  judgment 
or  order  made  by  himself.  R.S.O.  1960,  c.  197,  a.  41. 

SECTION  NS 


Section  25 

( 1 )  A  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of 
evidence,  or  because  the  verdict  of  the  jury  was  not  taken 
upon  a  question  that  the  judge  at  the  trial  was  not  asked  to 
leave  to  the  jury,  or  by  reason  of  any  omission  or  irregularity 
in  the  course  of  the  trial,  unless  some  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned. 

(2)  If  it  appears  that  a  substantial  wrong  or  miscarriage 
was  so  occasioned,  but  it  affected  part  only  of  the  matter  in 
controversy  or  some  or  one  only  of  the  parties,  the  court 
may  give  final  judgment  as  to  any  part  or  any  party  not  so 
affected,  and  direct  a  new  trial  as  to  the  other  part  only,  or 
only  as  to  the  other  parties. 

(3)  A  new  trial  may  be  ordered  upon  any  question 
without  interfering  with  the  decision  upon  any  other  ques¬ 
tion. 


(4)  A  judge  of  the  Divisional  Court  shall  not  alt  as  a  member  of  the 
Divisional  Court  eonaidsring  an  appeal  from  his  own  decision.  1970,  c.  97, 

a.  6. 

Section  31 

31.  (1)  A  new  trirj  shall  not  be  granted  on  the  ground  of  misdirec¬ 
tion  or  of  the  improper  admission  or  rejection  of  evidence,  or  because  the 
verdict  of  the  jury  was  not  taken  upon  a  question  that  the  judge  at  the 
trial  was  not  asked  to  leave  to  the  jury,  or  by  reason  of  any  omission  or 
irregularity  in  the  course  of  the  trial,  unless  some  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned. 

(2)  If  it  appears  that  a  substantial  wrong  or  miscarriage  was  sc  occa¬ 
sioned  but  it  affected  part  only  of  the  matter  In  controversy  or  some  or  one 
only  of  the  parties,  the  court  may  give  final  judgment  as  to  any  part  or  any 
party  not  so  affected,  and  direct  a  new  trial  as  to  the  other  part  only,  or 
only  as  to  the  other  parties.  R.S.O.  1960,  c.  197,  s.  28. 


Section  32 

32.  A  new  trial  may  be  ordered  upon  any  question  without  Interfering 
with  the  decision  upon  any  other  question.  R.S.O.  1960,  c.  197,  s.  29. 


WOTFS 


Section  26(1) 
(2) 


Section  27 


RESTRICTIONS  ON  APPEALS 

Section  26 

(1)  No  appeal  shall  tie  from: 

(a)  an  order  allowing  an  extension  of  time  for 
appealing  from  a  judgment  or  order; 

(b)  an  order  of  a  judge  giving  unconditional 
leave  to  defend  an  action; or 

(c)  the  decision  of  any  court  or  of  any  judge 
thereof  where  it  is  provided  by  any  Act 
that  there  is  no  right  of  appeal  therefrom. 

(2)  No  appeal  shall  lie  without  leave  of  the  court  to 
which  the  appeal  is  taken  or  a  judge  thereof, 

(a)  from  an  order  made  with  the  consent  of  the 
parties;  or 


(b)  where  the  appeal  is  only  as  to  costs. 


new 


iq 


change 


Section  27 

27.  No  order  of  (he  High  Court  or  of  a  Judge  thereof  made  with  the 
consent  of  the  parties  is  subject  to  appeal,  and  no  order  of  the  High  Court 
or  of  a  judge  thereof  as  to  costs  only  that  by  law  are  left  to  the  discretion 
of  the  court  is  subject  to  appeal  on  the  ground  that  the  discretion  wu 
wrongly  exercised  or  that  it  was  exercised  under  a  misapprehension  aa  to 
the  facts  or  the  law  or  on  any  other  ground,  except  by  leave  of  the  court  or 
judge  making  the  order.  R.S.O.  I960,  c.  197,  a.  24. 


2,0 


Section 

27 

Section 

47(1) 

change 

S  ec  t  io  n 

28(1) 

Section 

47(2) 

change 

(2) 

Section 

35(1) 

change 

(3) 

(2) 

no  change 

HIGH  COURT 

Section  27 

Every  proceeding  in  the  High  Court,  except  as  otherwise 
provided  in  this  Act  or  by  the  rules,  shall  be  heard  and 
disposed  of  by  a  judge. 

Section  28 

( 1 )  A  judge  shall  decide  all  questions  coming  properly 
before  him,  and  shall  not  reserve  any  case,  or  any  point  in  a 
case,  for  the  consideration  of  the  Court  of  Appeal,  except 
as  provided  in  subsection  (2)  and  (3). 

(2)  If  a  judge  considers  a  decision  previously  given  to 
be  wrong  and  the  question  of  law  involved  to  be  of  sufficient 
importance  to  be  considered  in  an  appellate  court,  he  may 
refer  the  case  before  him  to  the  Court  of  Appeal  after  mak¬ 
ing  any  necessary  findings  of  fact. 

(3)  Where  a  case  is  so  referred,  it  shall  be  set  down 
for  hearing,  and  notice  of  hearing  shall  be  given  in  like 
manner  as  in  the  case  of  an  appeal  to  the  Court  of  Appeal. 


Section  47 

47. — (i)  Every  action  and  proceeding  in  the  High  Court  and  all  busi¬ 
ness  arising  out  of  it,  except  as  herein  otherwise  expressly  provided,  shall 
be  heard,  determined  and  disposed  of  before  a  judge,  and  where  he  sits  In 
court,  he  constitutes  the  court. 

(2)  Subject  to  section  35,  a  judge  of  the  High  Court  shall  decide  all 
questions  coming  properly  before  him,  and  shall  not  reserve  any  case,  or 
any  point  in  a  case,  for  the  consideration  of  the  Court  of  Appeal. 


Section  35 

36. — (1)  If  a  Judge  considers  a  decision  previously  given  to  be  wrong 
and  of  sufficient  importance  to  be  considered  in  a  higher  court,  he  may 
refer  the  case  before  him  to  the  Court  of  Appeal. 

(2)  Where  a  case  is  so  referred,  it  ahait  be  set  down  for  hearing,  and 
notice  of  hearing  shall  be  given  in  like  manner  as  in  the  case  of  an  »p|irial 
to  the  Court  of  Appeal.  R.S.O.  I960,  c.  197,  s.  32. 


(1) , (2) 

Section  50(1)  ,  (  2) 

change  in  form 

(3) 

(3) 

change 

(4) 

(4) 

change  in  form 

(5) 

(5) 

no  change 

(6) 

(6) 

change 

(7) 

Section  47(3) 

change 

TRIAL  SITTINGS 
Section  29 

(1)  There  shall  be  as  many  sittings  of  the  High  Court 
in  and  for  every  county  as  are  required  for  the  trial  of  civil 
proceedings  and  for  the  trial  of  criminal  matters. 

(2)  Separate  sittings  may  be  held  for  the  trial  of  civil 
proceedings  that  are  to  be  tried  without  a  jury,  and  separate 
sittings  for  those  that  are  to  be  tried  with  a  jury,  and  sep¬ 
arate  sittings  may  also  be  held  for  the  trial  of  criminal 
matters. 

(3)  Sittings  may  be  held  concurrently  or  separately 
as  directed  by  the  Chief  Justice  of  the  High  Court  or  by  the 
judge  presiding  at  the  sittings. 

(4)  Subject  to  the  rules,  where  a  sittings  is  held  for 
the  trial  of  civil  proceedings  that  are  to  be  tried  with  and 
for  those  that  are  to  be  tried  without  a  jury,  separate  lists 
shall  be  made  and  the  jury  cases  shall  be  fust  disposed  of 
unless  the  presiding  judge  otherwise  directs. 

(5)  The  sittings  shall  be  held  in  the  court  house  of 
the  county  or  at  such  other  place  in  the  county  as  the  pre¬ 
siding  judge  directs. 

(6)  Subject  to  the  directions  of  the  Chief  Justice  of  the 
High  Court,  at  least  two  sittings  shall  be  held  each  year  in 
and  for  every  county,  when  necessary,  for  the  due  dispatch 
of  business. 


Section  50 

BO.— (| )  There  shall  be  an  many  sittings  of  the  High  Court  In  and  for 
every  county  a*  are  required  for  the  trial  of  civil  cause*,  matters  and 
issues  and  for  the  trial  of  criminal  matters  and  proceeding. 

(2)  Separate  slttinirs  may  be  held  for  the  trial  of  civil  causes,  matters 
and  Issues  that  are  to  be  tried  without  a  jury,  and  separate  sittings  for 
those  that  are  to  be  tried  with  a  jury,  and  separate  sittings  may  also  be 
held  for  the  trial  of  criminal  matters  and  proceedings. 

(3)  Sittings  may  be  held  concurrently  or  separately  as  directed  by  the 
judges  appointing  the  days  therefor  or  by  the  judges  presiding  at  the  sit¬ 
tings. 

(4)  Subject  to  the  roles,  where  a  sittings  Is  held  for  the  trial  of  civil 
causes,  matters  and  issues  that  are  to  be  tried  with  and  for  those  that  are 
to  be  tried  without  a  jury,  separate  lists  shall  be  made  and  the  jury  cases 
shall  be  first  disposed  of  unless  the  presiding  Judge  otherwise  directs 
R.S.O.  1960,c.  197,  s.  46(1-4). 

(5)  The  sittings  shall  be  held  In  the  court  house  of  the  county  or  at 
such  other  place  in  the  county  as  the  presiding  judge  directs.  R.S.O.  1960 
c.  197,  s.  46(6);  1961-62,  c.  65,  s.  24. 

(6)  Subject  to  the  roles,  at  least  two  sittings  shall  be  held  In  each  year 
In  and  for  every  county,  and  additional  sittings  shall  be  provided  when 
necessary  for  the  due  dispatch  of  business.  R.S.O.  I960,  c.  197,  s.  46(6). 

SECTION  H7 

(3)  All  such  arrangements  as  may  be  necessary  or  proper  for  the  hold¬ 
ing  of  any  of  the  courts,  or  the  transaction  of  business  In  the  High  Court, 
or  the  arrangement  from  time  to  time  of  judges  to  hold  such  courts,  or  to 
transact  such  business,  shall  be  made  by  the  judges  of  that  branch,  with 
power  in  the  Chief  Justice  of  the  High  Court  to  make  such  readjustment 
or  reassignment  as  is  necessary  from  time  to  time.  R.S.O.  I960,  c.  197,  s. 

44. 


(7)  All  such  arrangements  -as  may  be  necessary  or 
proper  for  the  holding  of  any  sittings  of  the  courts  shall 
be  made  by  the  judges  of  the  High  Court,  with  power  in 
the  Chief  Justice  of  the  High  Court  to  make  such  re-adjust- 
ment  or  re-assignment  as  is  necessary  from  time  to  time. 


Section  30 


Section  52 


NQIES 


Section  31(1) 
(2) 

Section  32 


Section  53(1) 
(2) 

Section  49(1) 


change 

change 
no  change 

change 


Section  30 

Where  the  judge  whose  duty  it  is  to  hold  a  sittings 
does  not  arrive  in  time  or  is  not  able  to  open  court  on  the 
day  appointed  for  that  purpose,  the  sheriff  may,  after 
4  o’clock  in  the  afternoon  of  that  day,  by  proclamation, 
adjourn  the  sittings  to  an  hour  on  the  following  day  to  be 
named  by  him,  and  so  from  day  to  day  until  the  judge 
arrives  or  until  other  directions  are  received  from  the 
judge  or  from  the  Chief  Justice  of  the  High  Court. 

Section  31 

(1)  No  sittings  shall  begin  on  any  day  before  9 
o  clock  in  the  forenoon;  nor,  except  for  special  reasons, 
shall  it  extend  beyond  7  o’clock  in  the  afternoon,  and  there 
shall  be  an  intermission  of  at  least  one  hour  at  or  near  noon. 

(2)  Failure  to  observe  any  of  the  provisions  of  sub¬ 
section  (1)  does  not  render  the  trial  or  other  proceeding 
void. 


Section  52 

52.  Where  the  judge  whose  duty  tt  is  to  hold  a  sittings  does  not  arrive 
in  time  or  Is  not  able  to  open  court  on  the  day  appointed  for  that  purpose, 
the  sheriff  may,  after  6  o'clock  in  the  afternoon  of  that  day,  by  proclama¬ 
tion,  adjourn  the  sittings  to  an  hour  on  the  following  day  to  be  named  by 
him,  and  so  from  day  to  day  until  the  judge  arrives  or  until  other  direc¬ 
tions  from  the  judge  or  from  the  Chief  Justice  of  the  High  Court  are 
received.  R.S.O.  I960,  c.  197,  s.  48. 

Section  53 

53.  — (1)  No  sittings  shall  begin  on  any  day  before  9  o’clock  in  the  fore¬ 
noon,  nor,  except  for  special  reasons,  shall  It  extend  beyond  7  o’clock  In 
the  afternoon,  and  there  shall  be  an  Intermission  of  at  least  half  an  hour 
at  or  near  noon. 

(2)  Failure  to  observe  any  of  the  provisions  of  subsection  1  does  not 
render  the  trial  or  other  proceeding  void.  R.S.O.  I960,  c.  197,  s.  49. 


MOTIONS  COURT 


Section  32 

At  least  one  judge  of  the  High  Court  shall  sit  at  Toronto 
daily,  Monday  through  Friday,  in  each  week  for  the  hearing 
of  motions  and  applications  and,  except  during  July  and 
August,  a  judge  of  the  Hjgh  Court  shall  sit  at  Ottawa  and 
London  at  least  one  day  in  each  alternate  week  for  the 
hearing  of  motions  and  applications. 


Section  49 

49.— (I)  Sittings  of  the  High  Court  shall  be  held  in  accordance  with 
the  roles  of  court  af  Ottawa  and  London  on  at  least  one  day  in  each  alter¬ 
nate  week,  except  during  vacation. 


WOTFS 


Section  33(1) , (2) , (3) 


Section  115(1), (2), (3) 


no  change 


2.3 


COUNCIL  OF  JUDGES 


Section  33 

(1 )  A  council  of  the  judges  of  the  Supreme  Court,  of 
which  due  notice  shall  be  given  to  all  of  them,  shall  assemble 
at  least  once  in  every  year  on  such  day  as  may  be  fixed  by 
the  Chief  Justice  of  Ontario  for  the  purpose  of  considering 
the  operation  of  this  Act  and  of  the  rules  and  the  working 
of  the  offices  and  the  arrangements  relative  to  the  duties 
of  the  officers  of  the  court,  and  of  inquiring  and  examining 
into  any  defects  that  appear  to  exist  in  the  system  of  pro¬ 
cedure  or  the  administration  of  justice  in  the  Supreme 
Court  or  in  any  other  court  or  by  any  other  authority. 

(2)  The  council  shall  report  to  the  Attorney  General 
what  amendments  or  alterations,  if  any,  it  would  be  expedient 
to  make  in  this  Act  or  otherwise  relating  to  the  administra¬ 
tion  of  justice,  and  what  other  provision,  if  any,  it  would 
be  expedient  to  make  for  the  better  administration  of 
justice. 


Section  115 

115.— (1)  A  council  of  the  judges  of  the  Rupreme  Court,  of  which  due 
notice  shall  be  given  to  all  of  them,  shall  assemble  at  least  once  in  every 
year  on  such  day  as  may  be  fixed  by  the  Chief  Justice  of  Ontario  for  the 
purpose  of  considering  the  operation  of  this  Act  and  of  the  rulea  and  the 
working  of  the  offices  and  the  arrangements  relative  to  the  dutiea  of  the 
officers  of  the  court,  and  of  enquiring  and  examining  into  any  defects  that 
appear  to  exist  In  the  system  of  procedure  or  the  administration  of  justice 
in  the  Supreme  Court  or  In  any  other  court  or  by  any  other  authority. 
R.S.O.  I960,  c.  197.  a.  112(1);  1968-69,  c.  54,  s.  1. 

(2)  The  council  shall  report  to  the  Attorney  General  what  amend¬ 
ments  or  alterations,  If  any,  it  would  be  expedient  to  make  in  this  Act  or 
otherwise  relating  to  the  administration  of  justice,  and  what  other  provi¬ 
sion,  if  any,  it  would  be  expedient  to  make  for  the  better  administration  of 
justice.  R.S.O.  I960,  c.  197,  s.  1 12(2);  1977,  c.  61.  a.  10. 

(3)  An  extraordinary  council  for  the  purposes  mentioned  in  subsection 
I  may  also  be  convened  at  any  time  by  the  Lieutenant  Governor  in  Coun¬ 
cil.  R.S.O.  I960,  c.  197,  s.  112(3). 


(3)  An  extraordinary  council  for  the  purposes  men¬ 
tioned  in  subsection  (1)  may  also  be  convened  at  any  time 
by  the  Lieutenant  Governor  in  Council. 


Section  34  ( 1 )  ,  (  2) 


Section  116(1) , (2) 


no  change 


mm 


Section 

35 

Section  117 

no  change 

Section 

36 

- 

new 

DELEGATION  OF  POWERS  OF  JUDGES 

Section  34 

(1)  Where  by  this  or  any  other  Act,  any  power  or 
authority  is  conferred  upon  the  judges  of  the  Supreme 
Court  or  upon  the  judges  of  the  High  Court  as  a  body,  they 
may  respectively  delegate  such  power  or  authority  to  a 
committee  of  themselves,  and  when  it  is  exercised  by  the 
committee,  the  acts  done  by  the  committee  have  the  same 
effect  as  if  they  had  been  done  by  the  body  by  which  the 
committee  was  appointed. 

(2)  The  presence  of  a  majority  of  the  members  of 
the  committee  is  necessary  to  constitute  a  quorum  for  the 
transaction  of  business. 


DELEGATION  OF  POWERS  OF  JUDGES 

Section  116 

116.— (I)  Where  by  this  or  any  other  Act  any  power  or  authority  is 
conferred  upon  the  judges  of  the  Supreme  Court  or  upon  the  judges  of  the 
High  Court  as  a  body,  they  may  respectively  delegate  such  power  or 
authority  to  a  committee  of  themselves,  and  when  it  is  esercised  by  the 
committee,  the  acts  done  by  the  committee  have  the  same  effect  as  if  they 
had  been  done  by  the  body  by  whkh  the  committee  was  appointed. 

(2)  The  presence  of  a  majority  of  the  members  of  the  committee  is  nec¬ 
essary  to  constitute  a  quorum  for  the  transaction  of  business.  K.S.0. 1960, 
c.  197,  s.  113. 


QUORUM  OF  MEETINGS  OF  JUDGES 


Section  35 

Where  by  this  or  any  other  Act  any  power  is  conferred 
on  the  judges  of  the  Supreme  Court  or  of  the  High  Court, 
the  power  may  be  exercised  at  a  meeting  duly  called  at 
which,  in  the  case  of  the  Supreme  Court,  at  least  seven  of 
the  judges  are  present  and,  in  the  case  of  the  High  Court, 
at  least  five  of  the  judges  are  present. 


Section  117 

117.  Where  by  this  Act  any  power  is  conferred  on  the  judges  of  the 
Supreme  Court  or  of  the  High  Court,  the  power  may  he  eiercleed  at  a 
meeting  duly  called  at  which,  In  the  caae  of  the  Supreme  Court,  at  lea* 
seven  of  the  judges  are  present  and,  In  the  caae  of  the  High  Court,  at  lea* 
five  of  the  judges  are  preaent.  R.S.O.  I960,  c.  197,  s.  114. 


ATTENDANCE  AT  CONFERENCE 


Section  36 

The  Chief  Justice  of  Ontario  or  the  Chief  Justice  of 
the  High  Court  may  require  a  judge  of  the  Supreme  Court 
to  attend  a  meeting,  conference,  or  seminar  relating  to  the 
administration  of  justice. 


turns 


Section  37(1) 
(2) 
(3) 


Rule  401a 

Section  11(1)  &  Rule  401b 
(2)  &  Sec.  44(5) 


change 

change 

change 


Z5 


DELAYED  DECISIONS 

Section  37 

(1)  Where  a  judge  of  the  Supreme  Court  or  a  county 
court,  a  master,  local  judge  or  local  master  has  heard  a  pro¬ 
ceeding  and  dies  without  delivering  judgment,  any  party 
may,  upon  notice  to  all  other  parties,  apply  for  an  order 
directing  a  re-hearing  as  provided  in  subsection  (9). 

(2)  Where  a  judge,  master,  local  judge  or  local  master 
resigns  his  office  or  is  appointed  to  any  other  court  or  ceases 
to  hold  office  by  reason  of  his  having  reached  the  age  of 
retirement,  he  may  at  any  time  within  three  months  after 
such  event,  give  judgment  in  any  proceeding  previously  tried 
or  heard  before  him,  as  if  he  had  not  so  resigned,  been  ap¬ 
pointed  or  ceased  to  hold  office. 

(3)  Where  a  judge  has  heard  a  proceeding  jointly  with 
other  judges  jn  the  Court  of  Appeal  or  the  Divisional  Court, 
he  may  at  any  time  within  the  period  mentioned  in  sub¬ 
section  (2)  take  part  in  the  giving  of  judgment  by  that  court 
as  if  he  were  still  a  member  of  it. 


Rule  401 

401.  When  ■  Judge  who  has  referred  judgment  In  any  cause,  action. 
Issue,  motion  or  matter, 

(a)  dies  without  giving  judgment;  or 

(b)  having  resigned  his  office  or  having  been  appointed  to  any 
other  court  does  not  give  judgment  within  the  time  allowed 
by  statute;  or 


the  Chief  Justice  of  the  High  Court  may  order  that  the  cause,  action, 
issue,  motion  or  matter  be  restored  to  the  proper  list  for  trial  or  hearing, 
and,  in  case  the  original  trial  or  hearing  was  upon  evidence  given  viva 
vinre,  may  direct  that  the  re-trial  or  re-hearing  shall  be  upon  a  transcript 
of  the  reporter’s  notes  of  such  evidence,  or  upon  such  transcript  and  addi¬ 
tional  evidence  given  viva  voce  or  by  affidavit,  or  upon  such  transcript  and 
evidence  given  viva  voce  and  evidence  given  by  affidavit,  or  upon  new  evi¬ 
dence,  or  otherwise  as  in  his  opinion  the  circumstances  of  the  particular 
case  may  require,  and  may  dispose  of  the  costs  of  the  original  trial  or 
hearing  and  of  the  costs  of  procuring  and  furnishing  any  copies  of  the 
transcript  of  the  reporter's  notes,  or  may  refer  the  question  as  to  such 
costs  or  any  of  them  to  the  judge  presiding  at  the  re-trial  or  re-hearing, 
but  no  directions  for  a  re-trial  or  re-hearing  which  include  a  direction  for 
the  use  of  the  transcript  of  the  reporter's  notes  shall  be  deemed  to  limit  or 
restrict  the  power  of  the  judge  presiding  at  such  re-trial  or  re-hearing  in 
his  discretion  to  permit  the  recalling  of  any  witness  called  at  the  original 
trial  or  hearing,  or  to  receive  other  or  additional  evidence.  [Amended,  O. 
Keg.  520/71.  s.  6.). 

Section  11 

||. — (|)  Where  a  judge  resigns  his  office  or  is  appointed  to  any  other 
court  or  ceases  to  hold  office  by  reason  of  his  having  reached  the  age  of 
retirement,  he  may  at  any  time  within  eight  weeks  after  such  event,  give 
judgment  in  any  cause,  action  or  matter  previously  tried  or  heard  before 
him,  as  if  he  had  not  so  resigned,  been  appointed,  elected  or  ceased  to  hold 
office.  1965,  c.  51,  s.  2;  1972,  c.  159,  s.  4;  1979,  c.  65.  s.  3. 

(2)  Where  he  has  heard  a  cause,  action  or  matter  jointly  with  other 
judges  in  the  Court  of  Appeal  or  Divisional  Court,  he  may  at  any  time 
within  the  period  mentioned  in  subsection  I  take  part  In  the  giving  of 
judgment  by  that  court  as  if  he  were  still  a  member  of  It. 

SECTION  M 

(5>  A  judge  who  has  sat  in  the  Court  of  Appeal  on  the  hearing  of  any 
appeal,  matter  or  proceeding  therein  may  give  judgment  notwithstanding 
that  he  has  ceased  to  be  a  judge  of  that  court. 


ISO 


NOTFS 


(4) 

(4) 

change  in  form 

(5) 

(3) 

change 

(6) 

Rule  401c 

change 

SECTION  37  CONTINUED  SECTION  11 


(4)  Where  a  judge  who  has  heard  a  proceeding  in  the 
Court  of  AppeaJ  or  the  Divisional  Court  is  not  present  when 
the  judgment  of  the  court  is  delivered,  his  written  judgment 
may  be  read  by  one  of  the  other  judges  and  has  the  same 
effect  as  if  he  were  present. 

(5)  Where  a  judge  who  has  heard  a  proceeding  in  the 
Court  of  Appeal  or  the  Divisional  Court  is  for  any  reason 
unable  to  take  part  in  the  giving  of  judgment,  the  remaining 
judges  of  the  court  or,  if  there  is  a  difference  of  opinion,  a 
majority  of  them,  may  give  judgment  as  if  such  judge  were 
present  and  taking  part  in  the  judgment. 

(6)  Where  a  judge  of  the  Supreme  Court  fails  to 
deliver  judgment  within  six  months  from  the  time  the  trial 
or  hearing  was  completed,  the  Chief  Justice  of  Ontario  or 
the  Chief  Justice  of  the  High  Court,  as  the  case  may  be,  may 
extend  the  time  for  the  delivery  of  such  judgment  and  may, 
if  he  thinks  it  necessary,  relieve  such  judge  of  his  duties 
until  his  judgment  is  delivered.  Where  the  time  for  delivery 
of  the  judgment  has  been  extended  and  the  judge  fails  to 
deliver  judgment  within  that  time  or,  if  no  extension  has 
been  granted,  the  Chief  Justice  of  Ontario  or  the  Chief 
Justice  of  the  High  Court,  as  the  case  may  be,  shall  report 
such  failure  and  the  surrounding  circumstances  to  the 
Canadian  Judicial  Council  and  any  party  to  the  proceeding 
may,  upon  notice  to  all  other  parties,  apply  for  an  order 
directing  a  re-hearing  as  provided  in  subsection  (9). 


(4)  Where  a  judge  who  has  heard  a  cause.  action  or  matter  in  the 
Court  of  Appeal  or  Divisional  Court  is  not  present  when  the  judgment  of 
the  court  is  delivered,  his  written  judgment  may  be  read  by  one  of  the 
other  judges  and  has  the  same  effect  as  if  he  were  present.  R.S.O.  1960  c 
1  s.  9< 2-4);  1976,  c.  16,  a.  2(1-3). 

(3)  Where  he  does  not  take  part  in  the  giving  of  judgment  or  where  a 
Judge  by  whom  a  cause,  action  or  matter  has  been  heard  in  the  Court  of 
Appeal  or  Divisional  Court  is  absent  from  illness  or  any  other  cause  or 
dies,  the  remaining  Judges  of  the  court,  or,  If  there  is  a  difference  of  opin¬ 
ion,  a  majority  of  them,  may  give  Judgment  as  if  the  judge  who  has  so 
resigned  or  been  appointed  or  is  dead  were  still  a  member  of  the  court  and 
taking  part  In  the  judgment,  and,  in  the  case  of  absence,  as  if  the  absent 
judge  were  present  and  taking  part  in  the  judgment. 

Rule  401 

401.  When  a  Judge  who  has  reserved  Judgment  In  anj  cause, 
issue,  motion  «r  matter, 


(c)  has  not  given  judgment  within  six  months  from  the  time  of 
reserving  it, 

the  Chief  Justice  of  the  High  Court  may  order  that  the  cause,  action, 
issue,  motion  or  matter  be  restored  to  the  proper  list  for  trial  or  hearing, 
and,  in  case  the  original  trial  or  hearing  was  upun  evidence  given  viva 
voce,  may  direct  that  the  re-trial  or  re-hearing  shall  be  upon  a  transcript 
of  the  reporter’s  notes  of  such  evidence,  or  upon  such  transcript  and  addi¬ 
tional  evidence  given  viva  voce  or  by  affidavit,  or  upon  such  transcript  and 
evidence  given  viva  voce  and  evidence  given  by  affidavit,  or  upon  new  evi¬ 
dence,  or  otherwise  as  in  his  opinion  the  circumstances  of  the  particular 
case  may  require,  and  may  dispose  of  the  costs  of  the  original  trial  or 
hearing  and  of  the  costa  of  procuring  and  furnishing  any  copies  of  tha 
transcript  of  the  reporter’s  notes,  or  may  refer  the  question  as  to  such 
costs  or  any  of  them  to  the  judge  presiding  at  the  re-trial  or  re-hearing, 
but  no  directions  for  a  re-triaf  or  re  hearing  which  include  a  direction  for 
the  use  of  the  transcript  of  the  reporter’s  notes  shall  be  deemed  to  limit  or 
restrict  the  power  of  the  judge  presiding  at  such  re-trial  or  re-hearing  In 
his  discretion  to  permit  the  recalling  of  any  witness  called  at  the  original 
trial  or  hearing,  or  to  receive  other  or  additional  evidence.  (Amended,  O. 
Reg.  520/71,  s.  6.). 


(7) , (8) 


new 


NOTES  SECTION  37  CONTINUED 

(7)  Where  a  county  court  judge,  whether  sitting  as  a 
county  court  judge  or  as  a  local  judge  of  the  High  Court, 
fails  to  deliver  judgment  within  six  months  from  the  time 
the  trial  or  hearing  was  completed  or,  if  sitting  as  a  local 
master  fails  to  deliver  his  judgment  on  a  motion  or  applica¬ 
tion,  or  his  report  on  a  reference  within  three  months  from 
the  time  the  hearing  thereon  was  completed,  the  Chief  Judge 
of  the  County  and  District  Courts  of  Ontario  may  extend 
the  time  for  the  delivery  of  such  judgment  or  report  and,  if 
he  thinks  it  necessary,  may  relieve  such  judge  of  his  duties 
until  his  judgment  or  report  is  delivered.  Where  the  time  for 
delivery  of  the  judgment  or  report  has  been  extended  and 
the  judge  fails  to  deliver  his  judgment  or  report  within  that 
time  or,  if  no  extension  has  been  granted,  the  Chief  Judge 
of  the  County  and  District  Courts  of  Ontario  shall  report 
such  failure  and  the  surrounding  circumstances  to  the 
Canadian  Judicial  Council  and  any  party  to  the  proceeding 
may,  upon  notice  to  all  other  parties,  apply  for  an  order 
directing  a  re-hcaring  as  provided  in  subsection  (9). 

(8)  Where  a  master,  or  local  master  who  is  not  a 
county  court  judge,  has  heard  a  motion,  application  or 
reference  and  fails  to  deliver  his  judgment  or  report  within 
three  months  from  the  time  the  hearing  was  completed,  the 
Senior  Master  may  extend  the  time  for  the  delivery  of  such 
judgment  or  report  and  if  he  thinks  it  necessary,  relieve  such 
master  or  local  master  of  his  duties  until  his  judgment  or 
report  is  delivered.  Where  the  time  for  delivery  of  the  judg¬ 
ment  has  been  extended  and  the  master  or  local  master  has 
failed  to  deliver  judgment  within  that  time  or,  if  no  ex¬ 
tension  has  been  granted,  the  Senior  Master  shall  report  such 
failure  and  the  surrounding  circumstances  to  the  Judicial 
Council  for  Provincial  Judges  and  any  party  to  the  pro¬ 
ceeding  may,  upon  notice  to  all  other  parties,  apply  for  an 
order  directing  a  re-hearing  as  provided  in  subsection  (9). 


(9) 


Rule  401 


change 


NQIES 


SECTION  37  CONTINUED 


(9)  An  application  for  an  order  directing  a  re-hearing 
shall  be  made  to  the  Chief  Justice  of  Ontario,  the  Chief 
Justice  of  the  High  Court,  the  Chief  Judge  of  the  County 
and  District  Courts  of  Ontario  or  the  Senior  Master,  as  the 
case  may  be,  and  he  may, 

(a)  order  that  the  proceeding  be  restored  to  the 
proper  list  for  trial  or  hearing  and,  where 
the  original  trial  or  hearing  was  upon  oral 
evidence,  direct  that  the  re-trial  or  re-hearing 
shall  be  upon  the  transcript  of  such  evidence, 
or  upon  such  transcript  and  additional  evi¬ 
dence  given  orally  or  by  affidavit  or  other¬ 
wise  as  in  his  opinion  the  circumstances  of 
the  particular  case  may  require; 

(b)  dispose  of  the  costs  of  the  original  trial  or 
hearing  and  the  costs  of  obtaining  tran¬ 
scripts  of  evidence,  or  may  refer  the  question 
as  to  such  costs  to  the  judge  or  officer  pre¬ 
siding  at  the  re-trial  or  re-hearing.  No  order 
for  a  re-trial  or  re-hearing  which  includes  a 
direction  for  the  use  of  transcripts  of  evi¬ 
dence  taken  at  the  original  trial  or  hearing 
shall  be  deemed  to  limit  or  restrict  the 
power  of  the  judge  or  officer  presiding  at 
such  re-trial  or  re-hearing  in  his  discretion 
to  permit  the  recalling  of  any  witness 
called  at  the  original  trial  or  hearing,  or  to 
receive  other  or  additional  evidence. 


Rule  401 

401.  When  a  judge  who  has  reserved  judgment  in  any  cause,  action, 
issue,  motion  or  matter, 

(a)  dies  without  firing  judgment;  or 

(b)  having  resigned  his  office  or  having  been  appointed  to  any 
other  court  does  not  give  judgment  within  the  time  allowed 
by  statute;  or 

(c)  has  not  given  judgment  within  sis  months  from  the  time  of 
reserving  it, 

the  Chief  Justice  of  the  High  Court  may  order  that  the  cause,  action, 
issue,  motion  or  matter  be  restored  to  the  proper  list  for  trial  or  hearing, 
and,  in  case  the  original  trial  or  hearing  was  upon  evidence  given  viva 
voce,  may  direct  that  the  re-trial  or  re-hearing  shall  be  upon  a  transcript 
of  the  reporter’s  notes  of  such  evidence,  or  upon  such  transcript  and  addi¬ 
tional  evidence  given  viva  voce  or  by  affidavit,  or  upon  such  transcript  and 
evidence  given  viva  voce  and  evidence  given  by  affidavit,  or  upon  new  evi¬ 
dence,  or  otherwise  as  in  his  opinion  the  circumstances  of  the  particular 
case  may  require,  and  may  dispose  of  the  costs  of  the  original  trial  or 
hearing  and  of  the  costs  of  procuring  and  furnishing  any  copies  of  the 
transcript  of  the  reporter’s  notes,  or  may  refer  the  question  as  to  such 
costs  or  any  of  them  to  the  judge  presiding  at  the  re-trial  or  re-heartng, 
but  no  directions  for  a  re-trial  or  re-hearing  which  include  a  direction  for 
the  use  of  the  transcript  of  the  reporter’s  notes  shall  be  deemed  to  limit  or 
restrict  the  power  of  the  judge  presiding  at  such  re  trial  or  re  hearing  in 
his  discretion  to  permit  the  recalling  of  any  witness  called  at  the  original 
trial  or  hearing,  or  to  receive  other  or  additional  evidence.  (Amended,  O. 
Keg.  620/71,  s.  6.j. 
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Section  38 

The  rules  attached  hereto  as  Schedule  “A”  are  hereby 
ratified,  confirmed  and  declared  to  be  the  Rules  of  Civil 
Procedure  and  shall  have  the  force  of  law  upon  and  after 
the  coming  into  force  of  this  Act  until  varied  in  accordance 
with  the  provisions  of  this  Act. 


RULES  COMMITTEE 

Section  39 

(1)  The  Rules  Committee  shall  be  composed  of: 

(a)  the  Chief  Justice  of  Ontario,  the  Chief 
Justice  of  the  High  Court,  the  Associate 
Chief  Justice  of  Ontario,  the  Associate 
Chief  Justice  of  the  High  Court  and  four 
other  judges  of  the  Supreme  Court  to  be 
appointed  by  the  Chief  Justice  of  Ontario; 

(b)  the  Chief  Judge  of  the  County  and  District 
Courts; 

(c)  two  county  or  district  court  judges  to  be 
appointed  by  the  Chief  Judge  of  the  County 
and  District  Courts; 

(d)  the  Registrar  of  the  Supreme  Court; 

(e)  the  Attorney  General  or  such  law  officer  of 
the  Crown  as  he  may  from  time  to  time  ap¬ 
point; 

(0  the  Senior  Master; 

(g)  four  barristers  or  solicitors  to  be  appointed 
by  the  Benchers  of  the  Law  Society  of 
Upper  Canada  in  convocation;  and 

(h)  tour  other  barristers  or  solicitors  to  be 
appointed  by  the  Chief  Justice  of  Ontario. 


Section  114 

114. — (1 )  The  Rules  Committee  shall  continue  to  be  composed  of, 

(a)  the  Chief  Justice  of  Ontario,  the  Chief  Justice  of  the  High 
Court,  the  Associate  Chief  Justice  of  Ontario,  the  Associate 
Chief  Justice  of  the  High  Court  and  four  other  judges  of  the 
Supreme  Court  to  be  appointed  by  the  Chief  Justice  of 
Ontario. 

(b)  the  Chief  Judge  of  the  County  and  District  Courts; 

(c)  two  county  or  district  court  judges  who  shall  be  appointed 
by  the  Attorney  General; 

(d)  the  Minister  of  the  Attorney  General  or  such  law  officer  of  j 
the  Crown  as  he  may  from  time  to  time  appoint; 

(e)  the  Senior  Master; 

tea)  the  Registrar  of  the  Supreme  Court. 

(f)  three  barristers  or  solicitors  who  shall  be  appointed  by  the 
Benchers  of  the  Law  Society  of  Upper  Canada  in  convoca¬ 
tion;  and 

(g)  such  other  barristers  or  solicitors,  not  exceeding  three  at 
any  one  time,  as  may  be  appointed  by  the  Chief  Justice  of 
Ontario.  R.S.O.  I960,  c.  197,  s.  II  1(1);  1961-62,  c.  66,  a.  S; 

1966,  c.  61.  s.  6(1);  1976.  c.  30,  s.6(l);  1979,  c.  66,  a.  6(1-2). 
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(2) , (3) 

(4)  ,  (5) 

(6) 

(7) 

(8) 

SECTION  39  CONTINUED 

(2)  The  Chief  Justice  of  Ontario  is  the  chaiiman  of 
the  Rules  Committee ;  but,  in  his  absence  or  at  his  request, 
the  Chief  Justice  of  the  High  Court  shall  preside. 

(3)  The  Chief  Justice  of  Ontario  and  the  Chief  Jus¬ 
tice  of  the  High  Court  may  jointly  appoint  either  the  Assoc¬ 
iate  Chief  Justice  of  Ontario  or  the  Associate  Chief  Justice 
of  the  High  Court  to  act  as  chairman  from  time  to  time  as 
set  out  in  the  appointment. 

(4)  Each  of  the  members  of  the  Rules  Committee  ap¬ 
pointed  under  clause  (a),  (c),  or  (g)  of  subsection  (1)  shall 
hold  office  for  a  period  of  three  years  and  is  eligible  for 
re-appointment. 

(5)  Each  of  the  members  of  the  Rules  Committee  ap¬ 
pointed  under  clause  (h)  of  subsection  (1)  shall  hold  office 
for  a  period  of  one  year  and  is  eligible  for  re-appointment. 

(6)  In  case  of  the  resignation,  death  or  inabdity  to  act 
of  any  member  appointed  under  clause  (a),  (c),  (g)  or  (h)  of 
subsection  (1 ),  the  Chief  Justice  of  Ontario,  the  Chief  Judge 
of  the  County  and  District  Courts  or  Benchers  of  the  Law 
Society  of  Upper  Canada,  as  the  case  may  be,  may  appoint 
another  person  similarly  qualified  to  hold  office  for  the 
unexpired  portion  of  the  term  of  the  member  who  has 
resigned  or  died  or  is  unable  to  act. 

(7)  A  majority  of  the  members  of  the  Rules  Com¬ 
mittee  constitutes  a  quorum. 

(8)  The  Rules  Committee  shall  hold  at  least  two 
meetings  each  year  at  such  time  and  place  as  the  Chairman 
may  direct. 


(2)  ,  (2a) 
(4)  ,  (5) 
(6) 

(7) 

(8)  , (9) 


no  change 
no  change 
change 
no  change 
change 


SECTION  m 

(2)  The  Chief  Justice  of  Ontario  is  the  chairman  of  the  Rules  Commit¬ 
tee,  but,  In  his  absence  or  at  his  request,  the  Chief  Justice  of  the  High 
Court  shall  preside. 

(2a)  The  Chief  Justice  of  Ontario  and  the  Chief  Justice  of  the  High 
Court  may  jointly  appoint  either  the  Associate  Chief  Justice  of  Ontario  or 
the  Associate  Chief  Justice  of  the  High  Court  to  act  as  chairman  from 
time  to  time  as  set  out  In  the  appointment.  I»79,  c.  66,  s.  6(3). 


(4)  Each  of  the  members  of  the  Rules  Committee  appointed  under 
clause  a,  c  or  f  or  subsection  1  shall  hold  office  for  a  period  of  three  yean 
and  is  eligible  for  a  reappointment.  R.8.0.  1960,  c.  197,  s.  111(2-4). 

(6)  Each  of  the  members  of  the  Rules  Committee  appointed  under 
clause  g  of  subsection  1  shall  hold  office  for  a  period  of  one  year  and  la  ell* 
gible  for  reappointment.  1966,  c.  61,  s.  6(2). 

(6)  In  case  of  the  resignation,  death  or  inability  to  act  of  any  member 
appointed  under  clause  a,  c,  f  or  g  of  subsection  1,  the  Chief  Justice  of 
Ontario,  Minister  of  the  Attorney  General  or  Benchers  of  the  Law  Society 
of  Upper  Canada,  as  the  case  may  be,  may  appoint  another  member  simi¬ 
larly  qualified  to  hold  office  for  the  uneipired  portion  of  the  term  of  the 
member  who  has  resigned  or  died  or  is  unable  to  act.  R.S.O.  i960,  c.  197,  s. 
111(6);  1966,  c.  61,  s.  6(3). 

(7)  A  majority  of  the  members  of  the  Rules  Committee  constitutes  a 
quorum. 

(8)  The  Rules  Committee  shall  hold  an  annual  meeting  on  the  first 
Monday  following  Christmas  Day  that  is  not  a  holiday  at  the  City  of 
Toronto  or  at  such  other  time  and  place  as  the  chairman  may  direct. 

(9)  The  chairman  may  at  any  time  and  upon  the  written  request  of  any 
three  members  shall  direct  the  secretary  to  call  a  meeting  of  the  Rules 
Committee  at  such  time  and  place  as  he  may  determine.  R.S.O.  I960,  c. 
197,  s.  111(6-8). 
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Section  114(10)  ,(11), (12)  change 


HOTFS 


Section  40 

(1)  Unless  otherwise  provided  by  any  statute  of  the 
Parliament  of  Canada  and  subject  to  the  approval  of  the 
Lieutenant  Governor  in  Council,  the  Rules  Committee  may, 
at  any  time,  make  rules  governing  all  matters  relating  to 
practice  and  procedure  in  the  Supreme  Court  and  the  county 
courts  of  Ontario. 

(2)  Without  limiting  the  generality  of  the  powers 
conferred  by  subsection  (1),  rules  relatmg  to  the  following 
matters  shall  be  deemed  for  the  purposes  of  this  section  to 
be  rules  relating  to  practice  and  procedure: 

(a)  providing  for  the  joinder  of  claims  and 
parties  and  for  the  representation  of  parties; 


(b) 


(c) 


providing  for  class  actions  and  the  remedies 
available  thereunder; 

providing  for  the  method  of  commencing 
proceedings  and  for  the  service  of  process 
including  service  out  of  Ontario; 


(d)  providing  for  the  disposition  of  actions  with¬ 
out  trial  and  for  the  consequences  thereof; 

(e)  providing  for  pleadings  and  for  the  assertion 
of  claims  by  way  of  a  counterclaim,  cross- 
claim  or  third  party  claim ; 

(0  providing  for  disclosure  and  discovery  before 
trial  and  prescribing  the  scope  and  the  extent 
thereof; 

(g)  providing  for  the  physical  and  mental  examin¬ 
ation  of  parties; 


(10)  Subject  to  the  approve!  of  the  Lieutenant  uuventor  In  Council, 
the  Rule*  Committee  may  at  any  time  amend  or  repeal  any  of  the  rule* 
and  may  make  any  further  or  additional  rule*  for  carrying  thla  Act  Into 
effect,  and  in  particular  for, 

(a)  reculatinf sittings  of  the  courts; 

(b)  refulatinf  the  pleading,  practice  and  procedure  In  Um 
Supreme  Coo-*  and  In  the  county  and  surrogate  courta; 

(ba)  prescribing  the  rate  of  interest  to  be  used  In  determining:  Um 
capitalised  value  of  an  award  in  respect  of  future  damage*; 

(c)  allowing  service  out  of  Ontario; 

(d)  prescribing  and  regulating  the  proceedings  under  any  stat¬ 
ute  that  confer*  jurisdiction  upon  the  court  or  a  judge; 

(da)  prescribing  the  time  and  manner  for  making  an  appeal  to 
Divisional  Court; 

(e)  filing  the  vacations; 

(f)  empowering  the  master,  or  the  local  Judge*,  or  the  local 
masters  In  respect  of  actions  brought  In  their  countie*,  to  do 
any  such  thing,  and  to  transact  any  such  business,  and  to 
exercise  any  such  authority  and  jurisdiction  in  respect  of  the 
same  as  are  or  may  be  done,  transacted  err  exercised  by  a 
judge  of  the  Supreme  Court  in  court  upon  motions  for  judg¬ 
ment  In  undefended  actions,  for  the  appointment  of  receiv¬ 
ers  by  way  of  equitable  execution  and  for  ex  parte  injunc¬ 
tions  and  upon  motions  or  as  are  specified  In  the  rules  except 
In  respect  to  matters  relating  to, 

(I)  the  liberty  of  the  subject, 

(ill  appeals  and  applications  In  the  nature  of  appeals, 

(III)  proceedings  under  The  Mental  Incompetency  Act, 

(iv)  applications  for  advice  under  The  Trustee  Act, 

(v)  matters  affecting  the  custody  of  children,  other  than 
interlocutory  application*  for  their  interim  custody  or 
maintenance, 

(ri)  proceedings  enabling  infanta  to  make  binding  settle¬ 
ments  of  their  real  and  personal  property  on  marriage; 

(fa)  prescribing  motions  that  need  not  be  heard  In  open  court. 

(gi  regulating  generally  any  matters  relating  to  the  practice  and 
procedure  of  the  courts  or  to  the  duties  of  the  officers  there¬ 
of,  or  to  the  costs  of  proceedings  therein,  and  every  other 
matter  deemed  expedient  for  better  attaining  the  ends  of  jus¬ 
tice,  advancing  the  remedies  of  suitors  and  carrying  into 
effect  this  Act  and  all  other  Acts  respecting  the  courts; 

NOTE:  The  following  cl.  (h)  repealed  by  1979,  c.  66,  s.  6(6)  is  to  come  into 
force  on  proclamation. 

(h)  regulating  all  feea  payable  to  the  Crown  In  respect  of  pro¬ 
ceedings  in  any  court.  R.S.O.  I960,  c.  197,  a.  111(9);  1968.  c. 

69.  a.  6;  1971,,  Vol.  2,  c.  57,  a.  4;  1975,  c.  30,  s.  6(2);  1977,  c.  51, 
s.  8(1-2);  1979,  c.  66,  s.  6(5-6). 

(11)  Where  provisions  In  respect  of  practice  or  procedure  are  con¬ 
tained  in  any  statute,  rulea  may  be  made  modifying  such  provisions  to  any 
extent  that  is  considered  necessary  for  adapting  them  to  the  general  prac¬ 
tice  and  usage  of  the  court,  unless  that  power  is  expressly  excluded. 

(12)  Any  provisions  relating  to  the  payment,  transfer  or  deposit  Into, 
or  in,  or  out  of  any  court  of  any  money  or  property,  or  to  the  dealing 
therewllh,  shall,  for  the  purposes  of  this  section,  he  deemed  to  be  provi- 
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(h)  empowering  masters,  local  judges  and  local 
masters  to  exercise  such  powers  and  authority 
as  may  be  exercised  by  a  judge  of  the  High 
Court  on  interlocutory  motions  and  orig¬ 
inating  applications  other  than  those  re¬ 
lating  to: 

(i)  the  liberty  of  the  subject;  or 

(ii)  appeals  and  applications  in  the  nature 
of  appeals; 

(i)  prescribing  motions  and  applications  which 
need  not  be  heard  in  open  court; 

(j)  providing  for  the  preservation  of  the  rights 
of  parties  pending  litigation; 

(k)  regulating  the  setting  down,  preparation  for 
and  conduct  of  trials; 

(l)  providing  for  the  directing  of  references  and 
regulating  the  procedure  on  references; 

(m)  regulating  the  costs  of  proceedings; 

(n)  providing  for  the  entry  and  enforcement 
of  judgments; 

(o)  prescribing  the  court  to  which  appeals  may 
be  taken,  if  not  inconsistent  with  this  Act 
or  any  other  Act; 

(p)  prescribing  the  time  for  and  regulating  the 
procedure  on  appeals,  including  appeals  to 
the  Court  of  Appeal  and  to  the  Divisional- 
Court; 


bee t ion  114 (10)  ,  (11) , (12)  change 

(80)  Subject  to  the  approval  of  the  Lieutenant  Governor  In  Council, 
the  Kulea  Committee  may  at  any  time  amend  or  repeal  any  of  the  rulea 
and  may  make  any  further  or  additional  rulea  for  carrying  Utia  Act  lata 
effect,  and  in  particular  for, 

(a)  regulating  the  sittings  of  the  courts; 

(b)  regulating  the  pleading,  practice  and  procedure  la  the 
Supreme  Court  end  in  the  county  and  eurrogate  court*; 

(ha)  prescribing  the  rate  of  Interest  to  be  used  in  determining  Um 
capital  lied  value  of  an  award  in  respect  of  future  Amm » iftt; 

(c)  allowing  aervtce  out  of  Ontario; 

(d)  prescribing  and  regulating  the  proceeding!  under  any  ■fnl- 
ute  that  confers  Jurisdiction  upon  the  court  or  a  judge; 

(da)  prescribing  the  time  and  manner  for  making  an  appeal  to 
Divisional  Court; 

(e)  fixing  the  vacations; 

(f)  empowering  the  master,  or  tha  local  judges,  or  the  local 
masters  in  respect  of  actions  brought  In  their  counties,  to  do 
any  such  thing,  and  to  transact  any  such  business,  and  to 
exercise  any  such  suthority  end  jurisdiction  in  respect  of  the 
same  as  ere  or  may  be  done,  transacted  or  exercised  by  a 
Judge  of  the  Supreme  Court  In  court  upon  motions  for  judg¬ 
ment  in  undefended  actions,  for  the  appointment  of  receiv¬ 
ers  by  way  of  equitable  execution  and  for  ex  parte  injunc¬ 
tions  and  upon  motions  or  as  are  specified  in  the  rules  except 
in  respect  to  matters  relating  to, 

(i)  the  liberty  of  the  subject, 

(II)  appeals  and  applications  in  the  nature  of  appeals, 

(III)  proceedings  under  The  Mental  I ncompetency  Act, 

(lv)  applications  for  advice  under  The  Trustee  Act, 

(v)  matters  affecting  the  custody  of  children,  other  than 
interlocutory  applications  for  lhair  interim  custody  or 
maintenance, 

(vi)  proceedings  enabling  Infanta  to  make  binding  settle¬ 
ments  of  their  real  and  personal  property  on  marriage; 

(fa)  prescribing  motions  that  need  not  be  heard  in  open  court. 

(g)  regulating  generally  any  matters  relating  to  the  practice  and 
procedure  of  the  courts  or  to  the  duties  of  the  officers  there¬ 
of,  or  to  the  costs  of  proceedings  therein,  and  every  other 
matter  deemed  expedient  for  better  attaining  the  ends  of  Jus¬ 
tice,  advancing  the  remedies  of  suitors  and  carrying  Into 
effect  this  Act  and  all  other  Act*  respecting  the  courts; 

NOTE:  The  following  cl.  (h)  repealed  by  1979,  c.  66,  a.  6(6)  is  to  come  into 
force  on  proclamation. 

(h)  regulating  all  feea  payable  to  the  Crown  in  respect  of  pro¬ 
ceedings  In  any  court.  R.S.O.  1960,  c.  197,  a  111(9);  1968.  c. 
59,  s.  6;  1971,,  Vol.  2,  c.  57,  s.  4;  1975,  c.  SO,  a.  6(2);  1977,  e.  61, 
s.  8(1-2);  1979,  c.  66.  s.  6(5-6). 

(11)  Where  provisions  In  respect  of  practice  or  procedure  are  con¬ 
tained  in  any  statute,  rules  may  be  made  modifying  such  provisions  to  any 
extent  that  is  considered  necessary  for  adapting  them  to  the  general  prac¬ 
tice  and  usage  of  the  court,  unless  that  power  is  expressly  excluded. 

(12)  Any  provisions  relating  to  the  payment,  transfer  or  deposit  Into, 
or  In,  or  out  of  any  court  of  any  money  or  property,  or  to  the  dealing 
therewith,  shall,  for  the  purposes  of  this  section,  be  deemed  to  be  provi- 
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(q)  regulating  the  procedure  in  particular  types 
of  proceedings  including  proceedings  under 
any  statute  that  confers  jurisdiction  upon 
the  court  or  a  judge; 

(r)  providing  for  the  separate  representation  of 
a  child,  for  mediation  and  for  the  assessment 
of  the  child  and  the  parties  in  any  proceeding 
relating  to  the  custody  of  or  access  to  a  child ; 

(s)  regulating  the  offices  and  officers  of  the 
court; 

(t)  relating  to  evidence,  provided  that  they  do 
not  contravene  the  express  provisions  of  any 
statute; 

(u)  relating  to  the  imposition  of  sanctions  for 
non-compliance  with  the  rules; 

(v)  prescribing  the  discount  rate  to  be  used  in 
determining  the  capitalized  value  of  an  award 
in  respect  of  future  damages;  and 

(w)  providing  for  arbitration  in  a  proceeding. 

(3)  Where  provisions  in  respect  of  practice  or  pro- 
cedure  are  contained  in  any  statute,  rules  may  be  made 
modifying  such  provisions  to  any  extent  that  is  considered 
necessary  for  adapting  them  to  the  general  practice  and 
procedure  of  the  courts  unless  that  power  is  expressly  ex¬ 
cluded. 

(4)  The  power  to  make  rules  con  ferred  upon  the  Rules 
Committee  by  this  section  includes  the  power  to  amend  or 
repeal  the  rules  from  time  to  time  and  to  make  other  rules. 


(101  Subject  to  the  approval  of  the  Lleuienam  irtweruor  In  Council, 
the  Rule*  Committee  may  at  any  time  amend  or  repeal  any  of  the  rule# 
and  may  make  any  further  or  additional  rule*  for  carrying  thla  Act  Into 
effect,  and  In  particular  for, 

(a)  regulating  the  sittings  of  the  courts; 

(b)  reflating  the  pleading,  practice  and  procedure  In  tfc* 
Hupreme  Court  and  In  the  county  and  surrogate  courts; 

(be)  preecrihing  the  rate  of  Interest  to  be  used  In  determining  the 
cspitalised  value  of  an  award  In  respect  of  future  damages; 

(c)  allowing  service  out  of  Ontario; 

(d)  prescrlbirr  end  regulating  the  proceedings  under  any  stat¬ 
ute  that  confers  jurisdiction  upon  the  court  or  a  judge; 

(da)  prescribing  *Se  time  and  manner  for  making  an  appeal  to 

Divisional  Court; 

(e)  flsing  the  vacations;  ! 

(f)  empowering  Ihe  master,  or  the  local  Judges,  or  the  local  . 
masters  In  respect  of  actions  brought  In  their  counties,  to  do 
any  such  thing,  and  to  transact  any  such  business,  and  to  I 
exercise  any  such  authority  and  Jurisdiction  In  respect  of  the  | 
same  as  are  or  may  be  done,  transacted  or  exercised  by  a 
judge  of  the  Supreme  Court  in  court  upon  motions  for  judg¬ 
ment  In  undefended  actions,  for  the  appointment  of  receiv¬ 
ers  by  way  of  equitable  execution  and  for  ex  parte  Injunc¬ 
tions  and  upon  motions  or  ss  are  specified  in  the  rules  except 

In  respect  to  matters  relating  to, 

(I)  the  liberty  of  the  subject, 

(II)  appeals  and  applications  in  the  nature  of  appeals, 

(III)  proceedings  under  The  Mental  Incompetency  Act, 

(Iv)  applications  for  advice  under  The  Trustee  Act, 

(v)  matters  affecting  the  custody  of  children,  other  than 
interlocutory  applications  for  their  Interim  custody  or 
maintenance, 

(vi)  proceedings  enabling  Infanta  to  make  binding  settle¬ 
ments  of  their  real  and  personal  property  on  marriage;  1 1 

(fa)  prescribing  motions  that  need  not  be  heard  In  open  court. 

(g)  regulating  generally  any  matters  relating  to  the  practice  and 
procedure  of  the  courts  or  to  the  duties  of  the  officers  there¬ 
of,  or  to  the  costa  of  proceedings  therein,  and  every  other 
matter  deemed  expedient  for  better  attaining  the  ends  of  jus¬ 
tice.  advancing  the  remedies  of  suitors  and  carrying  Into 
effect  this  Act  and  all  other  Acts  respecting  the  courts; 

NOTF.  The  following  cl.  (h)  repealed  by  1979,  c.  66,  a.  6(6)  ia  to  come  into 
force  on  proclamation. 

(h)  regulating  all  fees  payable  to  the  Crown  In  respect  of  pro¬ 
ceedings  In  any  court.  R.3.O.  I960,  c.  197,  a.  111(9);  1968,  c. 

69.  a.  6;  1971,.  Vol.  2,  c.  57,  a.  4;  1976,  c.  30,  s.  6(2);  1977.  c.  61, 
s.  8(1-2);  1979,  c.  66.  s.  6(6-6). 

(ID  Where  provisions  in  respect  of  practice  or  procedure  are  con¬ 
tained  in  any  statute,  rules  may  be  made  modifying  such  provisions  to  any 
extent  that  is  considered  necessary  for  adapting  them  to  the  general  prac¬ 
tice  and  usage  of  the  court,  unless  that  power  is  expressly  excluded. 

(12)  Any  provisions  relating  to  the  payment,  transfer  or  deposit  Into, 
or  in,  or  out  of  any  court  of  any  money  or  property,  or  to  the  dealing 
therewith,  shall,  for  the  purposes  of  this  section,  he  deemed  to  be  provl- 
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PART  II 


Section  41 

The  provisions  of  this  part  apply  to  all  courts  in  so 
far  as  the  matters  to  which  they  relate  are  cognizable  by 
such  courts. 

ADMINISTRATION  OF  LAW  AND  EQUITY 

Section  42 

In  every  civil  proceeding,  law  and  equity  shall  be 
administered  according  to  the  following  provisions: 

Law  and  Equity  to  be  Administered  Concurrently 

(a)  The  court  shall  administer  concurrently 
all  rules  of  law  and  equity. 

Rules  of  Equity  to  Prevail 

(b)  In  all  matters  in  which  there  is  any  con¬ 
flict  or  variance  between  the  rules  of  equity 
and  the  rules  of  the  common  law  with 
reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail. 

Legal  Rights 

(c)  Subject  to  the  provisions  of  this  Act  for 
giving  effect  to  equitable  rights  and  other 
matters  of  equity,  the  court  shall  give  effect 
to  all  legal  claims  and 'demands  and  all 
estates,  titles,  rights,  duties,  obligations  and 
liabilities  existing  by  the  common  law  or 
created  by  any  statute. 


Section  26 

26.  Secliunn  IH  lo  25  are  in  force  and  have  effect  in  all  courts  so  far  as 
the  matters  to  which  they  relate  are  cofnizable  by  such  courts.  R.S.O. 
I%0,  c.  197,  s.  23. 


Section  25 

25  In  question*  relating  lo  the  cuiludy  and  education  of  Infanta  and 
generally  in  all  matter,  in  which  there  I,  any  conflict  or  variance  between 
the  rule,  of  equity  and  the  rule,  of  the  common  law  with  reference  to  the 
same  matter,  the  rule,  of  equity  prevail.  R.S.O.  ISM),  c.  192,  a.  22. 


Section  18 

18.  In  every  civil  cause  or  matter,  law  and  equity  ehall  be  admlnla- 
tered  according  to  the  following  rules: 

7.  Subject  to  the  foregoing  provisions  for  giving  effect  to  equi¬ 
table  rights  and  other  matters  of  equity  and  the  other 
express  provisions  of  this  Act,  the  court  and  every  judge 
shall  recognize  and  give  effect  to  all  legal  claims  and 
demands,  and  ail  estates,  rights,  duties,  obligations  and  lia¬ 
bilities  existing  by  the  common  law  or  created  by  any  stat¬ 
ute,  in  the  same  manner  as  they  would  have  been  recognized 
and  given  effect  to  before  the  commencement  of  The  Ontario 
Judicature  Act,  1881  by  any  of  the  courts  then  existing  and 
whose  jurisdiction  is  now  vested  in  the  Supreme  Court. 


NOTFS 


(d) 

(e) 

(f) 


SECTION  '!2  CONTINUED 


Equitable  Rights 

(d)  Where  a  plaintiff  claims  to  be  entitled  to  any 
equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instru¬ 
ment  or  contract,  or  against  any  right,  title 
or  claim  whatsoever  asserted  by  any  defend¬ 
ant  in  the  proceeding  or  to  any  relief  founded 
upon  a  legal  right  which  formerly  could  only 
have  been  given  by  a  court  of  equity,  the 
court  shall  give  to  the  plaintiff  the  same 
relief  as  ought  formerly  to  have  been  given 
by  a  court  of  equity  in  proceedings  for  the 
same  or  like  purpose. 

Equitable  Defences 

(e)  Where  a  defendant  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief 
unon  any  equitable  ground  against  any 
deed,  instrument  or  contract,  or  against  any 
right,  title  or  claim  asserted  by  any  plaintiff 
in  the  proceedings,  or  alleges  any  ground  of 
equitable  defence  to  any  claim  of  the 
plaintiff,  the  court  shall  give  to  every  equit¬ 
able  estate,  right  or  ground  of  relief  so 
claimed,  and  every  equitable  defence  so  all¬ 
eged,  the  same  effect  by  way  of  defence 
against  the  claim  of  the  plaintiff  as  a  court 
of  equity  ought  formerly  to  have  given  if 
the  like  matters  had  been  relied  on  by  way 
of  defence  in  any  proceeding  instituted  for 
the  same  or  like  purpose. 

Equitable  Rights  Appearing  Incidentally 

(0  The  court  shall  recognize  and  take  notice  of 
all  equitable  estates,  titles  and  rights,  and  all 
equitable  duties  and  liabilities  appearing 
incidentally  in  the  course  of  any  proceedings. 
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Sect  inn  18 

IK.  In  ,»»I7  cMI  cum.  nr  mailer,  la.  and  ahall  W  admlnlm 

ter*d  ■'•cording  to  tb-  follow  Inf  ruin: 

I.  Where  a  plaintiff  claims  to  be  entitled  to  any  equitable 
estate  or  right.  or  to  relief  upon  any  equitable  ground 
against  a  deed,  Instrument  or  contract,  or  against  a  right, 
title  or  olalm  asserted  by  a  defendant  In  such  cause  or  mat¬ 
ter,  or  to  any  relief  founded  upon  a  le--l  right  that  before 
the  commencement  of  The  Ontario  Judicature  Act,  1881 
could  only  have  been  given  by  a  court  of  eouity.  the  Supreme 
Court  and  every  judge  shall  give  to  the  plaintiff  such  and  the 
same  relief  as  ought  to  have  been  given  by  the  Court  of 
Chancery  in  a  suit  or  proceeding  for  tne  same  nr  the  like 
purposes  properly  Instituted  before  the  commencement  of 
that  Act. 

3.  Where  a  defendant  claims  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument  or  contract,  or  against  any 
right,  title  or  claim  asserted  by  a  plaintiff  in  such  cause  or 
matter,  or  alleges  any  ground  of  equitable  defence  to  a  claim 
of  the  plaintiff  in  such  cause  or  matter,  the  court  and  every 
judge  shall  give  to  every  equitable  estate,  right  or  ground  of 
relief  so  claimed  and  to  every  ground  of  equitable  defence  so 
alleged,  such  and  the  same  effect,  by  way  of  defence  against 
the  claim  of  such  plaintiff,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like  matters  had  been  relied 
on  by  way  of  defence  in  a  suit  or  proceeding  Instituted  in 
that  court  for  the  same  or  the  like  purpose  before  the  com¬ 
mencement  ofThe  Ontario  Judicature  Act,  1881. 


5.  The  court  and  every  judge  shall  recognise  and  take  notice  of 
all  equitable  estates,  titles  and  rights,  and  all  equitable 
duties  and  liabilities  appearing  incidentally  in  the  course  of 
any  cause  or  matter,  in  the  same  manner  in  which  the  Court 
of  Chancery  would  have  recognized  and  taken  notice  of  the 
same  in  any  suit  or  proceeding  duly  instituted  therein  before 
the  commencement  ofThe  Ontario  Judicature  Act,  1881. 


NQIES 


(g) 
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SECTION  42  CONTINUED 

Multiplicity  of  Proceedings  to  be  Avoided 

(g)  The  court,  in  the  exercise  of  its  jurisdic¬ 
tion  in  every  cause  or  matter  pending  be¬ 
fore  it  shall  have  power  to  grant  and  shall 
grant,  either  absolutely  or  on  such  terms  and 
conditions  as  it  deems  just,  all  such  remedies 
as  any  of  the  parties  may  appear  to  be  en¬ 
titled  to  in  respect  of  any  legal  or  equitable 
claim  properly  brought  forward  by  them  in 
the  cause  or  matter,  so  that  as  far  as  possible, 
all  matters  in  controversy  between  the  parties 
may  be  completely  and  finally  determined, 
and  all  multiplicity  of  legal  proceedings  con¬ 
cerning  any  of  those  matters  avoided. 


Section  18 

18.  In  every  civil  cause  or  matter,  law  and  equity  shall  be  adminis¬ 
tered  according  to  the  following  rules: 

8.  The  court  in  the  exercise  of  the  jurisdiction  vested  in  it  by 
this  Act  in  every  cause  or  matter  pending  before  it  has  power 
to  grant,  and  shall  grant,  either  absolutely  or  on  such  rea¬ 
sonable  terms  and  conditions  as  it  deems  just,  all  such  reme¬ 
dies  as  any  of  the  parlies  appear  to  be  entitled  to  in  respect 
of  any  and  every  legal  or  equitable  cipim  properly  brought 
forward  by  them  in  such  cause  or  matter,  so  that,  as  far  as 
possible,  all  matters  so  in  controversy  between  the  parties 
may  be  completely  and  finally  determined,  and  all  multiplic¬ 
ity  of  legal  proceedings  concerning  any  of  such  matters 
avoided. 


Section  43 


new 


NOTES 


(a)  the  repetition,  continuance  of,  or  the  threat¬ 
ened  or  apprehended  breach  of  contract  or 
injury  relating  to  any  property  or  right; 

(b)  the  repetition,  continuance  of,  or  the 
threatened  or  apprehended  waste,  trespass, 
nuisance,  disturbance,  or  commission  of  any 
tort  or  other  wrongful  act  ; 

(c)  any  injury  occasioned  to  a  party  by  the 
breach  of  8  statute; 

(d)  the  threatened  or  apprehended  breach  of  a 
provision  of  any  judgment  of  the  court;  or 

(e)  in  any  other  case  where  it  is  just  and  equitable. 


Section  43 

(1)  The  court  may  grant  a  permanent  or  interlocutory 
injunction  restraining: 


(2)  Where  the  court  has  jurisdiction  to  grant  an  in¬ 
junction,  the  court  may  grant  a  mandatory  injunction  re¬ 
quiring  a  party  to  restore  matters  to  the  state  which  existed 
prior  to  the  breach  of  the  contract,  injury  to  property  or 
right,  the  commission  of  a  tort  or  wrongful  act  where: 

(a)  compensation  for  the  injury  cannot  be 
estimated  or  sufficiently  compensated  for  in 
damages;  or 

(b)  it  is  necessary  in  the  interests  of  justice  to 
preserve  or  restore  the  rights  of  the  parties. 

(3)  A  mandatory  injunction  may  also  be  granted 
where  it  is  necessary  to  compel  the'performance  of  a  duty 
created  by  statute. 


NQIES 


Section  44 
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Section  45 


Section  19(1) 


DAMAGES  IN  LIEU  OF  EQUITABLE  RELIEF 


Section  44 

Where  the  court  has  power: 

(a)  to  grant  in  injunction  against  the  breach  of 
any  covenant,  contract  or  agreement;  or 

(b)  to  order  the  specific  performance  of  any 
covenant,  contract  or  agreement, 

the  court  may  award  damages  to  the  party  injured  either 
m  addition  to  or  in  substitution  for  the  injunction  or 
specific  performance. 


INTERLOCUTORY  MANDAMUS,  INJUNCTION.  RECEIVER 
Section  45 

The  court  may  grant  a  mandamus  or  an  injunction  or 
appoint  a  receiver,  by  an  interlocutory  order,  in  all  cases 
in  which  it  appears  to  the  court  to  be  just  or  convenient  so 
to  do.  Subject  to  the  rnles,  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  conditions 
as  the  court  thinks  just. 


Section  21 

21.  Where  the  court  ha*  jurisdiction  to  entertain  an  application  for  an 
injunction  against  a  breach  of  a  covenant,  contract  or  agreement,  or 
against  the  commission  or  continuance  of  a  wrongful  act,  or  for  the  spe¬ 
cific  performance  of  a  covenant,  contract  or  agreement,  the  court  may 
award  damages  to  the  party  injured  either  in  addition  to  or  in  substitution 
for  the  injunction  or  specific  performance,  and  the  damages  may  be  ascer¬ 
tained  in  such  manner  as  the  court  directs,  or  the  court  may  grant  such 
other  relief  as  Is  considered  just.  R.S.O.  1960,  c.  197, 0.  18. 


Section  19 

19.— (1)  A  mandamus  or  an  injunction  may  be  granted  or  a  receiver 
appointed  by  an  interlocutory  order  of  the  court  in  all  cases  in  which  it 
appears  to  the  court  to  be  just  or  convenient  that  the  order  should  be 
made,  and  any  such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  court  deems  just,  and  if  an  injunction  is 
asked,  either  before,  or  at,  or  after  the  hearing  of  any  cause  or  matter,  to 
prevent  any  threatened  or  apprehended  waste  or  trespass,  the  injunction 
may  be  granted,  whether  the  person  against  whom  it  is  sought  is  or  is  not 
in  possession  under  any  claim  of  title  or  otherwise  or,  if  out  of  possession, 
does  or  does  not  claim  a  right  to  do  the  act  sought  to  be  restrained  under  a 
colour  of  title,  and  whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable.  K.S.O.  1960,  c.  197,  a.  1611). 


NOTFS 


Section  46 


Section  20 


LABOUR  DISPUTE 


Section  46 

(1 )  In  this  section,  “labour  dispute”  means  a  dispute 
or  difference  concerning  terms,  tenure  or  conditions  of 
employment  or  concerning  the  association  or  represen¬ 
tation  of  persons  in  negotiating,  fixing,  maintaining,  changing 
or  seeking  to  arrange  terms  or  conditions  of  employment, 
regardless  of  whether  the  disputants  stand  in  the  proximate 
relation  of  employer  and  employee. 

(2)  Subject  to  subsection  (7),  no  injunction  to 
restrain  a  person  from  any  act  in  connection  with  a  labour 
dispute  shall  be  granted  ex  parte. 

(3)  In  every  application  for  an  injunction  to  restrain 
a  person  from  any  act  in  connection  with  a  labour  dispute, 
the  court  must  be  satisfied  that  reasonable  efforts  to  obtain 
police  assistance,  protection  and  action  to  prevent  or  re¬ 
move  any  alleged  danger  of  damage  to  property,  injury  to 
persons,  obstruction  of  or  interference  with  lawful  entry 
upon  or  exit  from  the  premises  in  question,  or  breach  of 
the  peace  have  been  unsuccessful. 


no  change 


Section  20 

20.— (I)  In  thli  section.  "labour  dispute”  means  a  dispute  or  differ¬ 
ence  concerning  terms,  tenure  or  conditions  of  employment  or  concerning 
the  association  or  representation  of  persons  In  negotiating,  fixing, 
maintaining,  changing  or  seeking  to  arrange  terms  or  conditions  of 
employment,  regardless  of  whether  the  disputants  stand  In  the  proximate 
relation  of  employer  and  employee. 

(2)  Subject  to  subsection  7.  no  Injunction  to  restrain  a  person  from 
any  act  in  connection  with  a  labour  dispute  shall  be  granted  ex  parte. 

(3)  In  every  application  for  an  injunction  to  restrain  a  person  from 
any  act  in  connection  with  a  labour  dispute,  the  court  must  be  satisfied 
that  reasonable  efforts  to  obtain  police  assistance,  protection  and  action 
to  prevent  or  remove  any  alleged  danger  of  damage  to  property,  Injury  to 
persons,  obstruction  of  or  interference  with  lawful  entry  upon  or  exit 
from  the  premises  In  question,  or  breach  of  the  peace  have  been  unsuc¬ 
cessful. 


NOTFS 


cnvnri'FP 


Section  4  6 


Section  20 


no  change 


(4)  Subject  to  subsection  (7),  evidence  in  support  of 
an  application  for  an  injunction  to  restrain  a  person  from 
any  act  in  connection  with  a  labour  dispute  shall  be  pro¬ 
vided  by  way  of  affidavits  confined  to  statements  of  facts 
within  the  knowledge  of  the  deponent,  but  any  party  may  by 
notice  to  the  party  filing  such  affidavit,  together  with  the 
proper  conduct  money,  require  the  attendance  of  the  depon¬ 
ent  to  be  cross-examined  at  the  hearing  of  the  motion. 

(5)  An  interim  injunction  to  restrain  a  person  from 
any  act  in  connection  with  a  labour  dispute  may  be  granted 
for  a  period  of  not  longer  than  four  days  and,  subject  to 
subsection  (7),  only  after  two  days  notice  of  the  appli¬ 
cation  therefor  has  been  given  to  the  person  or  persons 
named  in  the  application. 

(6)  At  least  two  days  notice  of  an  application  for  an 
interim  injunction  to  restrain  a  person  from  any  act  in 
connection  with  a  labour  dispute  shall  be  given  to  the 
persons  affected  thereby  and  not  named  in  the  application, 

(a)  where  such  persons  are  members  of  a  labour 
organization,  by  personal  service  upon  an 
officer  or  agent  of  the  labour  organization; 
and 


(4)  Subject  to  subsection  7,  evidence  in  support  of  an  application  for 
an  injunction  to  restrain  a  person  from  any  act  in  connection  with  a 
labour  dispute  shall  be  provided  by  way  of  affidavits  confined  to  state¬ 
ments  of  facts  within  the  knowledge  of  the  deponent,  but  any  party  may 
by  notice  to  the  party  filing  such  affidavit,  together  with  the  proper  con¬ 
duct  money,  require  the  attendance  of  the  deponent  to  be  cross-examined 
at  the  hearing  of  the  motion. 

(5)  An  interim  injunction  to  restrain  a  person  from  any  act  in  connec¬ 
tion  with  a  labour  dispute  may  be  granted  for  a  period  of  not  longer  than 
four  days  and,  subject  to  subsection  7,  only  after  two  days  notice  of  the 
application  therefor  has  been  given  to  the  person  or  persons  named  in  the 
application. 

(6)  At  least  two  days  notice  of  an  application  for  an  interim  Injunction 
to  restrain  a  person  from  any  act  in  connection  with  a  labour  dispute  shall 
be  given  to  the  persons  affected  thereby  and  hot  named  in  the  application, 

(a)  where  such  persons  are  members  of  a  labour  organization, 
by  personal  service  upon  an  officer  or  agent  of  the  labour 
organization;  and 

(b)  where  such  persons  are  not  members  of  a  labour  organiza¬ 
tion,  by  posting  the  notice  in  a  conspicuous  place  at  the  loca¬ 
tion  of  the  activity  sought  to  be  restrained  where  it  can  be 
read  by  any  persons  affected, 

and  service  and  posting  under  this  subsection  shall  be  deemed  to  be  suffi¬ 
cient  notice  to  all  such  persons. 


(b)  where  such  persons  are  not  members  of  a 
labour  organization,  by  posting  the  notice  in 
a  conspicuous  place  at  the  location  of  the 
activity  sought  to  be  restrained  where  it 
can  be  read  by  any  persons  affected, 

and  service  and  posting  under  this  subsection  shall  be 
deemed  lo  be  sufficient  notice  to  all  such  persons. 


NDTFS 


Section  4  6 


Section  20 


no  change 


cormruo 

(7)  Where  notice  as  required  by  subsections  (5)  and 
(6)  is  not  given,  the  court  may  grant  an  interim  injunction 
where, 

(a)  the  case  is  otherwise  a  proper  one  for  the 
granting  of  an  interim  injunction;  and 

(b)  notice  as  required  by  subsections  (5)  and 
(6)  could  not  be  given  because  the  delay 
necessary  to  do  so  would  result  in  irrepar¬ 
able  damage  or  injury,  a  breach  of  the  peace 
or  an  interruption  in  an  essential  public 
service;  and 

(c)  reasonable  notification  by  telephone  or  other¬ 
wise  has  been  given  to  the  persons  to  be 
affected  or,  where  any  of  such  persons  are 
members  of  a  labour  organization,  to  an 
officer  of  that  labour  organization  or  to  the 
person  authorized  under  Section  77  of  The 
Labour  Relations  Act.  to  accept  service  of 
process  under  that  Act  on  behalf  of  that 
labour  organization  or  trade  union,  or  where 
it  is  shown  that  such  notice  could  not  have 
been  given;  and 

(d)  proof  of  all  material  facts  for  the  purposes 
of  clauses  (a),  (b)  and  (c)  is  established  by 
viva  voce  evidence. 

(8)  The  misrepresentation  of  any  fact  or  the  with¬ 
holding  of  any  qualifying  relevant  matter,  directly  or  in¬ 
directly  provided  by  or  on  behalf  of  the  applicant  for  an 
injunction  under  this  section,  constitutes  a  contempt  of 
court. 

(9)  Any  judgment  or  order  in  an  application  under 
this  section  may  be  appealed  to  the  Court  of  Appeal. 


(7)  Where  notice  an  required  by  subsections  5  and  6  ia  not  given,  the 
court  may  grant  an  interim  injunction  where, 

(a)  the  case  is  otherwise  a  proper  one  for  the  granting  of  an 
interim  injunction;  and 

(b)  notice  as  required  by  subsections  5  and  6  could  not  be  given 
because  the  delay  necessary  to  do  so  would  result  In  Irrepar¬ 
able  damage  or  injury,  a  breach  of  the  peace  or  an  Interrup¬ 
tion  in  an  essential  public  service;  and 

(c)  reasonable  notification,  by  telephone  or  otherwise,  haa  been 
given  to  the  persons  to  be  affected  or.  where  any  of  such 
persons  are  members  of  a  labour  organization,  to  an  officer 
of  that  labour  organization  or  to  the  person  authorized 
under  section  77  of  The  labour  Relations  Act,  to  accept 
service  of  process  under  that  Act  on  behalf  of  that  labour 
organization  or  trade  union,  or  where  it  is  shown  that  Buch 
notice  could  not  have  been  given;  and 

(d)  proof  of  all  material  facts  for  the  purposes  of  clauses  a,  b 
and  c  is  established  by  viva  voce  evidence. 

(8)  The  misrepresentation  of  any  fact  or  the  withholding  of  any  quali¬ 
fying  relevant  matter,  directly  or  indirectly  provided  hy  or  on  behalf  of  the 
applicant  for  an  injunction  under  this  section,  constitutes  a  contempt  of 
court. 

(9)  Any  judgment  or  order  in  an  application  under  this  section  may  be 
appealed  to  the  Court  of  Appeal.  1970,  c.  91,  s.  I. 
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Section  47 


Section  19(2)-(7) 


change  in  form 


OBSCENE  PUBLICATIONS 

Section  47 

(1)  An  action  may  be  brought  in  the  Supreme  Court 
by  or  on  behalf  of  the  Attorney  General  for  an  injunction 
or  mandamus  restraining  the  publication  of  any  newspaper, 
publication,  pamphlet,  magazine,  periodical  or  other  printed 
matter  whatsoever  that  publishes  continuously  or  repeatedly 
writings  or  articles  that  are  obscene,  immoral  or  otherwise 
injurious  to  public  morals. 

(2)  An  action  may  be  brought  in  the  Supreme  Court 
by  or  on  behalf  of  the  Attorney  General  for  an  injunction 
or  mandamus  restraining  the  publication  of  any  newspaper, 
publication,  pamphlet,  magazine,  periodical  or  other  printed 
matter  whatsoever  containing  any  writing,  article  or  picture 
tending  to  insult,  degrade,  revile  or  expose  to  hatred,  con¬ 
tempt  or  mockery  Her  Majesty  or  any  member  of  the  Royal 
Family. 

(3)  The  court  may,  in  addition  to  making  such  an 
order,  require  the  defendant  to  enter  into  a  recognizance  in 
such  sum  and  during  such  term  as  the  court  requires  to 
carry  out  the  terms  of  the  order  and  to  refrain  from  the 
publication  of  any  writing,  article  or  picture  of  a  like 
nature. 

(4)  Upon  the  making  of  such  order,  the  Attorney 
General  may  cause  a  copy  thereof  to  be  served  personally 
upon  any  person  and,  if  the  person  after  the  service  publishes 
any  such  writing,  article  or  picture,  he  is  liable  for  contempt 
to  the  same  extent  as  if  he  had  been  a  party  to  the  pro¬ 
ceedings. 

(5)  An  action  under  subsection  (1)  or  (2)  may  be 
brought  against  anyone  printing,  publishing  or  distributing 
any  publication  of  the  kind  mentioned  in  subsection  (1)  or 


(6)  In  an  action  brought  under  subsection  (1),  (2) 
or  (5),  the  judge  may  on  such  material  as  he  sees  fit  grant  an 
interlocutory  injunction  or  mandamus. 


(2)  An  action  may  be  brought  in  the  Supreme  Court  by  or  on  behalf  of 
the  Minister  of  the  Attorney  General  for  an  iiyunction  or  mandamus 
restraining  the  publication  of  any  newspaper,  publication,  pamphlet, 
magazine,  periodical  or  other  printed  matter  whatsoever  that  publishes 
continuously  or  repeatedly  writings  or  articles  that  are  obscene,  immoral, 
or  otherwise  injurious  to  public  morals. 

(3)  An  action  may  be  brought  in  the  Supreme  Court  by  or  on  behalf  of 
the  Minister  of  the  Attorney  General  for  an  injunction  or  mandamus 
restraining  the  publication  of  any  newspaper,  publication,  pamphlet, 
magazine,  periodical  or  other  printed  matter  whatsoever  containing  any 
writing,  article  or  picture  tending  to  Insult,  degrade,  revile  or  expose  to 
hatred,  contempt  or  mockery  Her  Majesty  or  any  member  of  the  Royal 
Family.  R.S.O.  I960,  c.  197,  s.  16(2,  3). 

(4)  The  court  may,  in  addition  to  making  such  order,  require  the 
defendant  to  enter  into  a  recognizance  in  such  sum  and  during  such  term 
as  the  court  requires  to  carry  out  the  terms  of  the  order  and  to  refrain 
from  the  publication  of  any  writing,  article  or  picture  of  a  like  nature. 
R.S.O.  1960,  c.  197,  s.  16(4). 

(5)  Upon  the  making  of  such  order,  the  Minister  of  the  Attorney  Gen¬ 
eral  may  cause  a  copy  thereof  to  be  served  personally  upon  any  person 

and,  if  the  person  after  the  service  publishes  any  such  writing,  article  or 
picture,  he  Is  liable  for  contempt  to  the  same  extent  as  if  he  had  been  a 
party  to  the  proceedings.  R.S.O.  1960,  c.  197,  b.  16(5). 

(6)  An  action  under  subsection  2  or  3  may  be  brought  against  anyone 
printing,  publishing  or  distributing  any  publication  of  the  kind  mentioned 
in  subsection  2  or  3. 

(7)  In  an  action  brought  under  subsection  2,  3  or  6,  the  judge  may  on 
such  material  as  he  sees  fit  grant  an  interlocutory  injunction  or  manda¬ 
mus.  R.S.O.  I960,  c.  197,  s.  18(6,  7). 
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DECLARATORY  JUDGMENTS 


Section  48 

No  action  or  proceeding  is  open  to  objection  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is 
sought  thereby,  and  the  court  may  make  binding  declar¬ 
ations  of  right  whether  or  not  any  consequential  relief  is 
or  could  be  claimed. 


Section  IH 


IH.  In  every  civil 
lered  according  to  Ihe 


came  or  matter.  law  and  equity  ahall  be  adminis- 
follnw  ing  rules: 


2.  No  action  or  proceeding  la  open  to  objection  on  the  ground 
that  a  merely  declaratory  judgment  or  order  la  sought  there¬ 
by.  and  the  court  may  make  binding  declarations  of  right, 
whether  or  not  any  consequential  relief  Is  or  could  be 
claimed. 


SET  OFF 


Section  49 

(1)  Where  there  are  mutual  debts  between  the  plain¬ 
tiff  and  defendant,  or,  if  either  party  sue  or  be  sued  as 
executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate  and  either  party,  one  debt 
may  be  set  against  the  other. 

(2)  Mutual  debts  may  be  set  against  each  other, 
notwithstanding  that  such  debts  are  deemed  in  law  to  be  of 
a  different  nature,  except  where  either  of  the  debts  accrue 
by  reason  of  a  penalty  contained  in  any  bond  or  specialty. 

(3)  Where  either  the  debt  for  which  the  action  is 
brought  or  the  debt  intended  to  be  set  against  the  same 
has  accrued  by  reason  of  any  such  penalty,  the  debt  intended 
to  be  set  off  shall  be  pleaded  and  it  shall  be  shown  by  the 
pleading  how  much  is  truly  and  justly  due  on  either  side, 
and  if  the  plaintiff  recovers  in  any  such  action,  judgment 
shall  be  entered  for  no  more  than  appears  to  be  truly  and 
justly  due  to  the  plaintiff  after  one  debt  is  set  against  the 
other. 

(4")  If,  upon  a  defence  of  set  off,  a  larger  sum  is  found 
to  be  due  from  the  plaintiff  to  the  defendant  than  is  found 
to  be  due  from  the  defendant  to  the  plaintiff,  the  defendant 
is  entitled  to  judgment  for  the  balance  remaining  due  to  him. 


Section  131 

131.  Where  there  are  mutual  debt*  between  the  plaintiff  and  defen- 
dant.  or,  if  either  party  sue  or  be  aued  as  eiecutor  or  administrator.  where 
there  are  mutual  debts  between  the  testator  or  Intestate  and  either  party, 
one  debt  may  be  set  against  the  other.  R.S.O.  I960,  c.  197.  a.  128. 


Section  132 

132.— (1)  Mutual  debts  may  be  aet  against  each  other,  notwithstand¬ 
ing  that  such  debts  are  deemed  In  law  to  be  of  a  different  nature,  except 
where  either  of  the  debts  accrue  by  reason  of  a  penalty  contained  In  any 
bond  or  specialty. 

(2)  Where  either  the  debt  '«r  which  the  action  Is  brought  or  the  debt 
intended  to  be  set  against  the  same  has  accrued  by  reason  of  any  such  pen¬ 
alty,  the  debt  intended  to  be  set  ofT  shall  be  pleaded  and  It  shall  be  shown 
by  the  pleading  how  much  is  truly  and  justly  due  on  either  side,  and  if  the 
plaintiff  recovers  in  any  such  action,  judgment  shall  be  entered  for  no 
more  than  appears  to  be  truly  anu  justly  due  to  the  plalntlfT  after  one  debt 
Is  Bet  against  the  other.  R.S.O.  I960,  c.  197,  s.  129. 

Section  133 

133.  If.  upon  a  defence  of  set  off,  a  larger  sum  Is  found  to  be  due  from 
the  plaintiff  to  the  defendant  than  is  found  to  be  due  from  the  defendant 
to  the  plaintiff,  the  defendant  is  entitled  to  judgment  for  the  balance 
remaining  due  to  him.  R.S.O.  I960,  c.  197,  s.  130. 


Section  41(1)  ,  (2)  ,  (3) 
(4)  ,  (5) 


change 


MIS 


Section  50  ( 1 )  ,  ( 2 )  ,  ( 3) 
(4)  ,  (5) 


CERTIFICATE  OF  PENDING  LITIGATION 

Section  SO 

( 1 )  The  commencement  of  a  proceeding  in  which  any 
title  to  or  interest  in  land  is  brought  in  question  shall 
not  be  deemed  notice  of  the  proceeding  to  any  person 
not  a  party  to  it  until,  where  the  land  is  registered  under 
The  Land  Titles  Act,  a  caution  is  registered  under  that 
Act,  or  in  other  cases,  until  a  certificate,  signed  by  the 
registrar  of  the  court,  has  been  registered  in  the  registry 
office  of  the  registry  division  in  which  the  land  is  situate. 

(2)  The  certificate  may  be  in  the  following  form 

/  certify  that  in  a  proceeding  in  the . 

Court  of . between  A.B.,  of . 

and  C.D.,  of .  some  title  or  interest  is 

called  in  question  in  the  following  land  ( describing  it). 

Dated  at .  this .  day  of 

19..  . 

(3)  Subsection  (1)  does  not  apply  to  an  action  or 
proceeding  for  foreclosure  or  sale  upon  a  registered  mort¬ 
gage  or  charge,  or  to  enforce  a  lien  under  The  Mechanics' 
Lien  Act. 


Section  41 

41.— (1)  The  institution  of  an  action  or  the  taking  of  a  proceeding  in 
which  any  title  to  or  interest  in  land  is  brought  in  question  shall  not  be 
deemed  notice  of  the  action  or  proceeding  to  any  person  not  a  party  to  it 
until,  where  the  land  is  registered  under  The  Land  Titles  Act,  a  caution  is 
registered  under  that  Act,  or  in  other  cases,  until  a  certificate,  signed  by 
the  proper  officer  of  the  court,  has  been  registered  in  the  registry  office  of 
the  registry  division  in  which  the  land  is  situate. 

(2)  The  certificate  may  be  in  the  following  form: 

I  Certify  that  in  an  action  or  proceeding  in  the  Supreme  Court  of 

Ontario  between  A. B.,  of  . .  andC.D., 

of  . .  some  title  or  interest  Is  called  in  question 

in  the  following  land:  (describing  it). 

Dated  at  (stating  place  and  date) 

R.9.0. 1B60.C.  197,  *.88(1,2). 

(3)  Subsection  1  does  not  apply  to  an  action  or  proceeding  for  foreclos¬ 
ure  or  sale  upon  a  registered  mortgage  or  to  enforce  a  lien  under  The 
Mechanics'  Lien  Act.  R.S.O.  1960,  c.  197,  s.  38(3);  1966,  c.  73,  s.  1. 

(4)  Any  person  who  registers  a  certificate  or  caution  referred  to  In 
subsection  1  without  a  reasonable  claim  to  title  to  or  interest  in  the  land  Is 
liable  for  any  damages  sustained  by  any  person  aa  a  result  of  its  registra¬ 
tion. 

(5)  The  liability  for  damages  under  subsection  4  and  the  amount 
thereof  may  be  determined  in  an  action  commenced  therefor  in  the  court 
in  which  the  certificate  is  issued  or  by  application  in  (he  proceeding  for  an 
order  to  vacate  the  caution  or  certificate  or  In  the  action  or  proceeding  in 
which  the  question  of  title  to  or  interest  In  the  land  is  determined.  1977,  e. 
51,  s.  4(1). 


(4)  Any  party  who  registers  a  certificate  or  caution 
referred  to  in  subsection  (1)  without  a  reasonable  claim  to 
title  to  or  interest  in  the  land  is  liable  for  any  damages 
sustained  by  any  person  as  a  result  of  its  registration. 

(5)  The  liability  for  damages  under  subsection  (4) 
and  the  amount  thereof  may  be  claimed” in  the  same  pro¬ 
ceeding  or  in  a  separate  proceeding. 


(6), (7), (8)  Section  42(1)  ,  (2)  ,(  3) 
(9) , (10)  ,  (11)  (4) , (5) , (6) 
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SECTION  50  CONTINUED 

(6)  Where  a  caution  or  certificate  has  been  registered 
and  the  plaintiff  or  applicant,  at  whose  instance  it  was 
issued,  does  not  in  good  faith  prosecute  the  proceeding,  the 
court  in  which  the  proceeding  was  commenced  may  at  any 
time  make  an  order  vacating  the  caution  or  certificate. 

(7)  Where  a  caution  or  certificate  has  been  registered 
and  the  claim  of  the  plaintiff  or  applicant  is  not  solely  to 
recover  any  title  to  or  interest  in  land  but  to  recover  money 
chargeable  on  or  payable  out  of  land,  or  some  interest  in  it, 
or  for  the  payment  of  which  he  claims  that  the  land  or  such 
interest  ought  to  be  subjected,  or  where  the  plaintiff  or 
applicant  claims  any  title  to  or  interest  in  land,  and  in  the 
alternative,  damages  or  compensation  in  money,  the  court  in 
which  the  proceeding  was  commenced  may  at  any  time 
make  an  order  vacating  the  caution  or  certificate  upon  such 
terms  as  to  giving  security  or  otherwise  as  may  seem  just. 

(8)  The  court  in  which  the  proceeding  was  commenced 
may  at  any  time  vacate  the  registration  upon  such  other 
ground  as  may  seem  just. 

(9)  On  a  motion  under  this  section,  the  court  may 
order  any  of  the  parties  to  the  proceeding  to  pay  the  costs 
of  any  of  the  other  parties  thereto,  or  may  make  any  other 
order  with  respect  to  costs  that  under  all  the  circumstances 
may  seem  just. 

(10)  The  order  vacating  a  caution  or  certificate  is 
subject  to  appeal,  and  the  order  may  be  registered  in  the 
same  manner  as  a  judgment  affecting  land,  but  the  court 
granting  the  order  may  order  a  stay  of  the  registration 
pending  the  disposition  of  the  appeal. 

(1 1)  Where  a  caution  or  certificate  is  vacated,  and  the 
order  vacating  it  has  been  registered,  any  person  may  deal 
in  respect  to  the  land  as  fully  as  if  the  caution  or  certificate 
had  not  been  registered,  and  it  is  not  incumbent  on  any 
purchaser  or  mortgagee  to  inquire  as  to  the  allegations  in 
the  proceeding,  and  his  rights  are  not  affected  by  his  being 
aware  of  such  allegations. 


Section  42 

42.— (1)  Where  a  caution  or  certificate  has  been  registered  and  the 
plaintiff  or  other  party  at  whose  Instance  It  was  issued  does  not  In  good 
failh  prosecute  the  action  or  proceeding,  a  judge  of  the  court  In  which  the 
action  or  proceeding  was  commenced  may  at  any  time  make  an  order 
vacating  the  caution  or  certificate.  R.S.O.  I960,  c.  197,  •.  39<  1);  1974,  c.  81, 


a.  2. 

(2)  Where  a  caution  or  certificate  hai  been  registered  and  the  plain¬ 
tiffs  claim  is  not  solely  to  recover  land  or  an  estate  or  interest  In  land  but 
to  recover  money  or  money's  worth,  chargeable  on  or  payable  out  of  land, 
or  some  estate  or  interest  in  it,  or  for  the  payment  of  which  he  claims  that 
the  land  or  such  estate  or  interest  ought  to  be  subjected,  or  where  the 
plaintiff  claims  land  or  some  estate  or  Interest  In  land,  and,  In  the  alterna¬ 
tive,  damages  or  compensation  In  money  or  money’s  worth,  a  judge  of  the 
court  In  which  the  action  or  proceeding  was  commenced  may  at  any  time 
make  an  order  vacating  the  caution  or  certificate  upon  such  terms  as  to 
giving  security  or  otherwise  as  I;  considered  just.  R.S.O.  1960,  c.  197,  a. 
39(2);  1977,  c.  61,  s.  6(1). 

(31  A  judge  of  the  court  in  which  the  action  or  proceeding  was  com¬ 
menced  may  at  any  time  vacate  the  registration  upon  any  other  ground 
that  is  considered  just.  R.S.O.  1960,  c.  197,  a.  39(3);  1977,  c.  61,  a.  6(2). 

(4)  On  an  application  under  this  section,  the  judge  may  order  any  of 
the  parties  to  It  to  pay  the  costs  of  any  of  the  other  parties  to  It,  or  may 
make  any  other  order  with  respect  to  costs  that  under  all  the  circum¬ 
stances  is  considered  just.  R.S.O.  I960,  c.  197,  s.  39(4). 


(61  The  order  eaeatln,  .  c.utlon  or  certirle.l.  I.  .object  le  wd 
.JSJ'  ,0  (he  practice  In  llhe  era,,  .nd  nta,  be  restored  In  the  a.™ 
manner  a.  a  judpnent  affection  land,  eecept  that  the  Judje  rranlln,  the 
Older  maT  order  a  at.,  of  the  rettlatratlon  for  the  purpoae.  of  the  appeal. 
660.  I960,  c.  197.  39(6);  1977.  c.  61.  a.  5(31. 

'  ,6)  Where  a  c.utlon  or  certificate  I.  vacated,  an,  peraon  -n.^de.lln 
reaped  to  the  land  a.  full,  a.  If  the  caution  or  certificate  had  "”*  •**""*- 
Islered.  and  It  I.  not  Incumbent  on  an,  purchjer  or  mortpt.re  t.  Indore 
..  to  the  allcaationa  In  the  action  or  praceedm,.  and  hia  rl.hta  are  not 
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INTERIM  RECOVERY  OF  PERSONAL  PROPERTY 
Section  51 

(1)  In  any  action  in  which  the  recovery  of  personal 
property  is  claimed,  and  it  is  alleged  that  the  property  was 
unlawfully  taken  from  the  possession  of  the  plaintiff,  or  is 
unlawfully  detained  by  the  defendant,  the  plaintiff  may 
apply  to  the  court  for  an  interim  order  for  its  recovery. 

(2)  Where  a  plaintiff  recovers  possession  of  personal 
property,  pursuant  to  an  interim  order  under  subsection  ( 1 ), 
but  fails  in  his  action,  he  is  liable  to  the  defendant  for  any 
loss  sustained  by  the  defendant  resulting  from  the  interim 
recovery  of  the  property. 

(3)  Where  the  defendant  recovers  possession  of  the 
property  by  reason  of  having  the  interim  order  obtained  by 
the  plaintiff  set  aside  and  the  plaintiff  succeeds  in  his  action, 
the  defendant  is  liable  to  the  plaintiff  for  any  loss  sustained 
by  the  plaintiff  resulting  from  the  property  having  been 
returned  to  t lie  possession  of  the  defendant. 

(4)  The  liability  for  damages  under  subsection  (2) 
and  the  amount  thereof  may  be  claimed  by  counterclaim, 
and  the  liability  for  damages  under  subsection  (3)  and  the 
amount  thereof  may  be  claimed  in  the  action. 

(5)  Where  a  sheriff  has  an  interim  order  for  the 
recovery  of  personal  property  and,  on  reasonable  and 
probable  grounds,  believes  that  the  property  to  be  rec¬ 
overed,  or  any  part  thereof,  is  located  in  any  building  or 
other  enclosure,  he  may,  except  on  Sunday,  enter  such  build¬ 
ing  or  enclosure  by  any  means  necessary  for  the  purpose  of 
recovering  the  property.  Where  the  building  is  a  dwelling, 
he  may  only  enter  between  the  hours  of  8:00  a.m.  and 
8:00  p.m. 

(6)  Where  a  sheriff  has  an  interim  order  for  the  re¬ 
covery  of  personal  property  and,  on  reasonable  and  probable 
grounds,  believes  that  the  property  is  concealed  about  the 
person  of  an  individual,  he  may  search  the  individual,  if 
necessary,  for  the  purpose  of  recovering  the  property. 


CHAPTER  412 

The  Replevin  Act 

1.  In  thus  Act,  ‘‘sheriff”  includes  any  officer  to  whom  an  inurpre- 
execulion  or  other  process  is  directed.  R.S.O.  I960,  c.  352,  s.  1.  Ullun 

2.  Where  goods,  chattels,  deeds,  bonds,  debentures,  promisso-  where  goods 
ry  notes,  bills  of  exchange,  books  of  account,  papers,  writings, 
valuable  securities  or  other  personal  property  or  effects  have  been 
wrongfully  distrained  or  have  been  otherwise  wrongfully  taken  or 
detained,  the  owner  or  other  person  capable  of  maintaining  an 

action  for  damages  therefor  may  bring  an  action  of  replevin  for 
the  recovery  thereof  and  of  the  damages  sustained  by  reason  of 
the  distraint,  taking  or  detention.  R.S.O  1960,  e.  352,  s.  2. 

3.  An  action  of  replevin  shall  not  be  brought  for  the  recovery  (icxhIh  aeiifd 
of  personal  property  seized  under  process  by  and  in  the  custody  of 

a  sheriff,  or  for  the  recovery  of  liquor  within  the  meaning  of  The  R  S()  (870 
Liquor  Control  Act  seized  under  any  Act  of  the  Legisla-  c  2<u 
lure  R  S  O.  1960,  c.  352,s.  3. 

4.  Where  a  sheriff  has  in  his  hands  an  order  of  replevin  and  the  power  of 
property  to  be  replevied  or  any  part  of  it  is  reasonably  supposed  to  'heriW 
be  secured  or  concealed  in  a  dwelling  house  of  the  defendant  or  of 

any  other  person  holding  it  for  him  and  the  sheriff  publicly 
demands  at  the  door  of  the  dwelling  house  delivery  of  the 
property  to  be  replevied  and  it  is  not  delivered  to  him  within  six 
hours  after  the  demand,  he  may,  and  shall,  if  necessary,  but 
during  daylight  only,  break  open  the  dwelling  house  for  the 
purpose  of  replevying  the  property  or  any  part  of  it,  and,  if  found 
therein,  shall  make  replevin  according  to  the  order  R.S.O. 

1960,  c.  352,8.4. 

5.  Where  the  property  to  be  replevied,  or  any  part  of  it  is  When  eon- 
reasonably  supposed  to  be  secured  or  concealed  in  an  enclosure  ln 
other  than  a  dwelling  house  of  the  defendant  or  of  any  other  enclosure 
person  holding  it  for  him  and  the  sheriff  publicly  demands  at  the 
enclosure  delivery  of  the  property  to  be  replevied  and  it  is  not 
forthwith  delivered  to  him,  he  may,  and  shall,  if  necessary,  at  once 

break  open  the  enclosure  for  the  purpose  of  replevying  the 
property,  or  any  part  thereof,  and,  if  found  therein,  shall  make 
replevin  according  to  the  order  R.S.O.  1960,  c  352,  s  5. 
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CONTINUED 

(7)  Any  personal  property  in  the  pjssesjion  of  a 
sheriff  pursuant  to  an  interim  order  under  subsection  (I) 
shall  be  at  the  risk  of  the  plaintiff  unless  it  can  be  shown 
that  any  loss  was  occasioned  by  the  negligence  of  the 
sheriff,  his  servants  or  agents. 

(8)  A  plaintiff  shall  not  be  entitled  to  an  interim 
order  for  the  recovery  of  personal  property  seized  under 
process  by  and  in  the  custody  of  a  sheriff,  or  for  the  re¬ 
covery  of  liquor  within  the  meaning  of  The  Liquor  Control 
Act  seized  under  any  act  of  the  Legislature. 
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cfaWwi"  ^prp  l^p  property  to  be  replevied  or  any  part  of  it  is 

p*Tw,n°nr  reasonably  supposed  to  be  concealed  either  about  the  person  or  on 
the  premises  of  the  defendant  or  of  any  other  person  holding  it  for 
him  and  the  sheriff  demands  from  the  defendant  or  such  other 
person  delivery  thereof  and  delivery  is  neglected  or  refused,  he 
may,  and.  if  necessary  shall,  search  and  examine  the  person,  and, 
subject  to  sections  4  and  5,  the  premises  of  the  defendant  or  other 
person,  for  the  purpose  of  replevying  the  property  or  any  part  of 
it,  and,  if  found,  shall  make  replevin  according  to  the  order 
R.S.O  1960,  c.  352,  s.  6. 
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Section  53 (1 ) # (2)  Section  140(1), (2) 

VESTING  ORDERS 


Section  52 

(1)  In  every  case  in  which  the  court  has  authority  to 
order  the  execution  of  a  deed,  conveyance,  contract,  transfer 
or  assignment  of  any  property,  real  or  personal,  or  other 
document,  or  the  endorsement  of  any  negotiable  instrument, 
the  court  may  by  order  vest  such  real  or  personal  property 
in  such  person  or  persons,  and  in  such  manner,  and  for 
such  estates  as  would  be  done  by  any  such  deed,  con¬ 
veyance,  contract,  assignment,  transfer  or  endorsement, 
if  executed. 

(2)  The  order  shall  have  the  same  effect  as  if  the 
legal  or  other  estate  or  interest  in  the  property  had  been 
actually  conveyed  by  deed  or  otherwise  for  the  same  estate 
or  interest  to  the  person  in  whom  the  same  is  so  ordered 
to  be  vested  or,  in  the  case  of  a  chose  in  action,  as  if  such 
chose  in  action  had  been  actually  assigned  to  such  last- 
mentioned  person. 


EXECUTION  OF  INSTRUMENTS  BV  ORDER  OF  THE  COURT 
Sec bon  53 

(1)  Where  any  person  neglects  or  refuses  to  comply 
with  a  judgment  directing  him  to  execute  any  deed,  convey¬ 
ance,  contract,  transfer  or  assignment  of  any  property 
real  or  personal,  or  other  document,  or  to  endorse  any 
negotiable  instrument,  the  court  may,  on  such  terms  and 
conditions  as  may  be  just,  order  that  such  deed  convey- 

execu'teTor.h  ass,gnment>  or  other  document  be 

executed,  or  that  such  negotiable  instrument  be  endorsed 

by  such  person  as  the  court  may  nominate  for  that  purpose. 

(2)  In  such  case  the  conveyance,  contract  transfer 

“J'1"1'  or  instrument  so  executed  J; 

endorsed  shall  operate  and  be  for  all  purposes  effective  and 
binding  as  if  it  had  been  executed  or  endorsed  by  the  person 

originally  directed  to  execute  or  endorse  it.  ^ 


Section  80 

80.  Where  the  court  baa  authority  to  direct  the  sale  of  any  real  or  per¬ 
sonal  property  or  to  order  the  execution  of  a  deed,  conveyance,  transfer  or 
assignment  of  any  real  or  personal  property,  the  court  may  by  order  vest 
the  property  in  such  person  and  in  such  manner  and  for  such  estates  as 
would  be  done  by  any  such  deed,  conveyance,  assignment  or  transfer  if 
executed;  and  the  order  has  the  same  effect  as  if  the  legal  or  other  estate 
or  interest  in  the  property  had  been  actually  conveyed  by  deed  or  other¬ 
wise,  for  the  same  estate  or  interest,  to  the  person  In  whom  the  property  is 
so  ordered  to  be  vested  or.  in  the  case  of  a  chose  in  action,  as  if  it  had  been 
actually  assigned  to  the  last-mentioned  person.  R.S.O.  I960,  c.  197,  s.  77. 


Section  140 

140. — ( 1 )  Where  a  person  has  been  directed  by  a  judgment  or  order  to 
execute  a  deed  or  other  instrument,  or  make  a  surrender  or  transfer,  and 
has  refused  or  neglected  to  execute  the  deed  or  instrument,  or  make  the 
surrender  or  transfer,  and  has  been  committed  to  prison  under  process  for 
such  contempt,  or,  being  confined  in  prison  for  any  other  cause,  has  been 
charged  with  or  detained  under  process  for  such  contempt,  and  remains  in 
prison,  the  court  may  grant  a  vesting  order  or  may  order  or  appoint  an 
officer  of  the  court  to  execute  the  deed  or  other  instrument,  or  to  make 
the  surrender  or  transfer  for  and  in  the  name  of  such  person. 

(2)  The  execution  of  such  deed  or  other  Instrument,  or  the  surrender 
or  transfer  in  his  name  made  by  such  officer,  has  In  all  respects  the  same 
force  and  validity  as  if  it  had  been  executed  or  made  by  the  person  himself. 
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Section  54  Section  22 

The  court  shaJI  have  the  power  to  relieve  against  all  22-  The  court  hu  power  to  relieve  against  all  penaltiea  and  forfei- 

penalties  and  forfeitures  and,  in  granting  such  relief,  to  lure*,  and.  in  granting  auch  relief,  to  impose  auch  terma  aa  to  coata. 

impose  such  terms  as  to  costs,  expenses,  damages,  compen-  comp*nM,ion  and  al1  other  maUer>.  “  ar*  conaidered 

.  ■  ,  „  Juat.  R.S.O.  I960,  c.  197,  a.  19. 

sati on  and  all  other  matters  as  may  seem  just. 


STAY  OF  PROCEEDINGS 

Section  55 

(1)  No  proceeding  in  the  Supreme  Court  shall  be 
restrained  by  prohibition  or  injunction;  but  any  person 
affected  by  an  order  in  any  proceeding  in  any  court,  whether 
or  not  a  party  to  the  proceeding  may  apply  to  the  court  in 
which  the  proceeding  is  pending  for  a  stay  of  proceedings, 
either  generally  or  so  far  as  may  be  necessary  for  the  pur¬ 
poses  of  justice,  and  the  court  shall  thereupon  make  such 
order  as  may  seem  just. 

(2)  Where  a  proceeding  is  brought  in  any  court  in 
Ontario  for  a  cause  of  action  for  which  a  proceeding  has 
been  brought  and  is  pending  between  the  same  parties  or 
their  representatives  in  any  place  out  of  Ontario,  the  court 
may  make  an  order  staying  such  proceeding  in  Ontario 
until  satisfactory  proof  is  offered  to  the  court  that  the 
proceeding  so  brought  in  such  other  place  out  of  Ontario 
is  determined  or  discontinued. 


SECTION  13 

6.  No  cause  or  proceeding  shall  be  restrained  by  prohibition  or 
injunction,  but  every  matter  of  equity  on  which  an  injunc¬ 
tion  against  the  prosecution  of  any  such  cause  or  proceed  i: 
might  have  been  obtained,  prior  to  The  Ontario  Judicature 
Act.  I8AI,  either  unconditionally  or  on  any  terms  or  condi¬ 
tions,  may  be  relied  on  by  way  of  defence  thereto,  but  noth¬ 
ing  in  this  Act  disables  the  court  from  directing  a  stay  of 
proceedings  in  any  cause  or  matter  pending  before  it,  and 
any  person,  whether  or  not  a  party  to  any  such  cause  or  mat¬ 
ter,  who  would  have  been  entitled,  before  the  commence¬ 
ment  of  The  Ontario  Judicature  Act,  1881,  to  apply  to  a  court 
to  restrain  the  prosecution  thereof,  or  who  may  be  entitled 
to  enforce,  by  attachment  or  otherwise,  any  judgment,  or 
order,  contrary  to  which  all  or  any  part  of  the  proceedings  In 
such  cause  or  matter  may  have  been  taken,  may  apply  to  the 
court  by  motion  in  a  summary  way.  for  a  stay  of  proceedings 
In  such  cause  or  mntter  either  generally,  or  so  far  as  may  be 
necessary  for  the  purposes  of  Justice,  and  the  court  shall 
thereupon  make  such  order  as  is  deemed  just. 

Section  24 

24.  Where  an  action  is  brought  in  the  Supreme  Court  for  a  cause  of 
action  for  which  a  suit  or  action  has  been  brought  and  is  pending  between 
the  same  parties  or  their  representatives  in  any  place  or  country  out  of 
Ontario,  the  court  may  make  an  order  staying  proceedings  In  the  Supreme 
Court  until  satisfactory  proof  is  offered  to  the  court  that  the  suit  or  action 
so  brought  in  such  other  place  or  country  out  of  Ontario  Is  determined  or 
discontinued.  R.S.O.  I960,  c.  197,  s.  21. 
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Section  56 


Section  139 


change  in  form 
change  in  form 


Section  57  Section  128 

N QIES 


Section  58(1),  (2)  Section  23(1),  (2)  change  in  form 

INDEMNITY  TO  PERSONS  ACTING  UNDER  JUDGMENT 


Section  56 

Any  order  or  judgment  of  the  court  made  in  any  pro¬ 
ceeding  effectually  protects  and  indemnifies  any  person 
acting  thereon  in  good  faith. 

Section  139 

139.  Any  order  or  judgment  of  the  court  made  in  an  action  or  upon  an 
originating  motion,  special  cose  or  in  any  other  way  permitted  by  the 
rules  or  any  statute  effectually  protects  and  indemnifies  any  person  acting 
thereon  in  good  faith.  K.S.O.  I960,  c.  197,  s.  136. 

DEMISE  OF  CROWN 

Section  57 

No  proceeding  in  any  court  shall  be  discontinued  or 
stayed  by  reason  of  the  demise  of  the  Crown,  but  it  may  be 
continued  as  if  the  demise  had  not  happened. 

Section  128 

such  demise  had  not  happened.  R.8.O.  1960,  c.  197,  a.  126. 

CONSTITUTIONAL  QUESTIONS 


Section  58 

Section  23 

(1)  In  any  proceeding  in  which  the  Attorney  General 
for  Canada  or  the  Attorney  General  for  Ontario  is  a  party 
plaintiff  and  the  other  Attorney  General  is  a  party  defendant, 
the  court  has  jurisdiction  to  make  a  declaration  as  to  the 
validity  in  whole  or  in  part  of  any  act  of  the  Legislature  or 
any  act  of  the  Parliament  of  Canada  that  by  its  terms 
purports  to  have  force  in  Ontario,  though  no  further  relief 
is  sought. 

..  “'T(l’  any  “'llon  ln  which  the  Attorney  General  for  Canada  or 

the  Minister  of  the  Attorney  General  for  Ontario  Is  a  party  plaintiff  and 
he  other  attorney  general  is  a  part,  defendant,  the  court  has  jurisdiction 
to  make  a  declaration  as  to  the  validity  In  whole  or  In  pert  of  an.  Act  of 
the  Legislature  or  any  Act  of  the  Parliament  of  Canada  that  by  lie  term, 
purports  to  have  fore,  in  Ontario,  though  no  further  relief  be  prayed  or 
sought.  R.S.O,  I960,  c.  197,  e.  201 1 1, 

(2)  The  judgment  in  any  such  action  Is  subject  to  appeal  as  In  ordinary 
cases.  R.S.O.  I960,  c.  197,  s.  20(2). 

(2)  The  judgment  in  any  such  proceeding  is  subject 
to  appeal  as  in  ordinary  cases. 

NOTFS 
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Section  59(1)  ,  (4)  ,  (5)  Section  3 

(2)  ,  (3) 


Section  59 

(1)  Where  in  any  proceeding  the  constitutional 
validity  of  any  act  or  part  of  an  act  of  the  Parliament  of 
Canada  or  of  the  Legislature  is  brought  in  question,  it  shall 
not  be  adjudged  to  be  invalid  until  after  notice  has  been 
given  to  the  Attorney  General  for  Canada  and  to  the  Attor¬ 
ney  General  for  Ontario. 

(2)  The  notice  shall  state  what  act  or  part  of  an  act 
is  in  question  and  the  day  on  which  the  question  is  to  be 
argued,  and  shall  give  such  other  particulars  as  are  necessary 
to  show  the  constitutional  point  proposed  to  be  argued. 

(3)  Subject  to  the  rules,  the  notice  shall  be  served  six 
days  before  the  day  named  for  the  argument. 

(4)  The  Attorney  General  for  Canada  and  the  Attor¬ 
ney  General  for  Ontario  are  entitled  as  of  right  to  be  heard 
either  in  person  or  by  counsel  notwithstanding  that  the 
Crown  is  not  a  party  to  the  proceeding. 

(5)  Where  in  a  proceeding  to  which  this  section 
applies,  the  Attorney  General  for  Canada  or  the  Attorney 
General  for  Ontario  appears  in  person  or  by  counsel,  each 
shall  be  deemed  to  be  a  party  to  the  proceeding  for  the 
purpose  of  an  appeal  from  any  adjudication  as  to  the 
constitutional  validity  of  any  act  or  part  of  an  act  in  question 
in  the  proceeding  and  each  has  the  same  rights  with  respect 
to  an  appeal  as  any  other  party  to  the  proceeding. 


(D#(4),(5)  change  in  form 

'  (3)  no  change 


Section  36 

36. — (1)  Where  in  an  action  or  other  proceed  Inf  the  constitutional 
validity  of  any  Act  or  enactment  of  the  Parliament  of  Canada  or  of  the 
Legislature  is  brought  in  question.  It  shall  not  be  adjudged  to  be  invalid 
until  alter  notice  has  been  given  to  the  Attorney  General  for  Canada  and 
to  the  Minister  of  the  Attorney  General  for  Ontario.  R.S.O.  1960,  c.  197, 
a.  33(1). 

(2)  The  notice  shall  state  what  Act  or  part  of  an  Act  is  In  question  and 
the  day  on  which  the  question  is  to  be  argued,  and  shall  give  such  other 
particulars  as  are  necessary  to  show  the  constitutional  point  proposed  to 
be  argued. 

(3)  Subject  to  the  rules,  the  notice  shall  be  served  all  days  before  the 
day  named  for  the  argument.  R.S.O.  I960,  c.  197,  s.  33  (2, 3). 

(4  (The  Attorney  General  for  Canada  and  the  Minister  of  the  Attorney 
General  of  Ontario  are  entitled  as  of  right  to  he  heard  either  In  person  or 
by  counsel  notwithstanding  that  the  Crown  Is  not  a  party  to  the  action  or 
proceeding. 

(5)  Where  in  an  action  or  proceeding  to  which  this  section  applies  the 
Attorney  General  for  Canada  or  the  Minister  of  the  Attorney  General  for 
Ontario  appears  In  person  or  by  counsel,  each  shall  be  deemed  to  be  a 
party  to  the  action  or  proceeding  for  the  purpose  of  an  appeal  from  any 
adjudication  as  to  the  constitutional  validity  or  any  Act  or  enactment  in 

question  In  the  action  or  proceeding  and  each  has  the  same  rights  with 
respect  to  an  appeal  as  any  other  party  to  the  action  or  proceeding.  R.S.O. 
I960,  c.  197,  s.  .11(4,5). 


Section  60 ( 1 ) ,  ( 2) , ( 3) 


Section  137 


change 


PERPETUATING  TESTIMONY 

60 

(1)  Where  a  person  desires  to  perpetuate  the  testi¬ 
mony  of  himself  or  any  other  person  in  respect  of  any 
proceeding  within  the  jurisdiction  of  the  court  which,  for 
any  sufficient  reason,  he  cannot  presently  bring  or  cause 
to  be  brought,  he  may  make  an  application  to  the  court, 
styled  in  the  matter  of  an  intended  proceeding,  for  leave 
to  perpetuate  such  testimony. 

(2)  The  Notice  of  Application  shall  be  served  on  any 
person  the  applicant  expects  will  be  a  party  to  the  proceed¬ 
ing  and  on  any  other  person  whom  the  court  may  direct. 

(3)  The  evidence  shall  be  taken  in  such  manner  as 
the  court  directs  and,  when  taken  and  transcribed,  shall 
be  filed  with  the  court.  An  order  under  this  section  may 
provide  that  the  examination  be  recorded  by  videotape  or 
other  similar  means  either  in  addition  to  or  in  substitution 
for  a  typewritten  transcript. 


Section  137 

137.  Any  person  who  would,  under  the  circumstances  alleged  by  him 
to  exist,  become  entitled,  upon  the  happening  of  any  future  event,  to  any 
office  or  to  any  estate  or  interest  In  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  by  him  be  brought  to  trial  before  the  hap¬ 
pening  of  the  event,  is  entitled  to  maintain  an  action  in  the  Supreme  Court 
to  perpetuate  any  testimony  that  may  be  material  for  establishing  his 
claim  or  right,  and  all  laws,  rules  and  regulations,  not  contrary  to  this 
section,  in  force  or  in  use  in  suits  to  perpetuate  testimony,  or  respecting 
depositions  taken  in  such  actions  in  making  such  depositions,  are  in  force 
and  shall  be  used  and  applied  in  all  actions  instituted  under  this  section 
and  in  respect  of  depositions  taken  in  the  action.  R.S.O.  I960,  c.  197, 
s.  134. 


NOTFS 


Section  61(1)  ,  (2)  ,  (3) 


Section  38(1),  (2)  s, 
Section  40(1) 


change 


S’ 3 


INTEREST  RATE 


Section  61 

(!)  For  the  purposes  of  Sections  62  and  63,  there  shall 
be  a  fixed  rate  of  interest  for  each  quarter  of  the  calendar 
year  to  be  known  as  the  judicial  rate  of  interest  and  that 
rate  shall  be  equivalent  to  the  bank  rate,  as  determined  by 
the  Bank  of  Canada,  in  effect  at  the  close  of  business  on 
the  first  day  of  the  last  month  of  the  previous  quarter; 
provided  that,  where  the  bank  rate  is  not  a  whole  number, 
the  judicial  rate  shall  be  equivalent  to  the  nearest  whole 
number  below  the  bank  rate. 

(2)  The  Registrar  of  the  Supreme  Court  shall,  on  or 
before  the  fifteenth  day  of  the  last  month  of  each  quarter, 
ascertain  the  judicial  rate  of  interest  for  the  next  ensuing 
quarter  as  provided  in  subsection  (1)  and  forthwith  there¬ 
after  publish  that  rate  in  the  Ontario  Gazette  as  a  cumulative 
schedule  to  the  Ontario  Rules  of  Civil  Procedure. 

(3)  In  the  absence  of  publication  as  provided  in  sub¬ 
section  (2),  the  judicial  rate  of  interest  for  any  particular 
quarter  may  be  proved  by  affidavit. 


Section  38 

38. — ( 1 )  In  this  section,  "prime  rate"  mean*  the  lowest  rate  of  interest 
quoted  by  chartered  banks  to  the  most  credit-worthy  borrowers  for  prims 
business  loans,  as  determined  and  published  by  the  Bank  of  Canada. 

(2)  For  the  purposes  of  establishing  the  prime  rate,  the  periodic  publi¬ 
cation  entitled  the  Bank  of  Canada  Review  purporting  to  be  published  by 
the  Hank  of  Canada  is  admissible  in  evidence  as  conclusive  proof  of  the 
prime  rate  as  set  out  therein,  without  further  proof  of  the  authenticity  of 
the  publication. 


Section  40 

40. — (I)  A  verdict  or  Judgment  bears  interest  from  the  time  of  the  ren¬ 
dering  of  the  verdict,  or  of  giving  the  judgment,  as  the  case  may  be,  at  the 
prime  rate  established  in  the  same  manner  as  for  the  purposes  of  section 
38,  notwithstanding  that  the  entry  of  judgment  has  been  suspended  by  a 
proceeding  in  the  action,  including  an  appeal. 


5^ 


Section  62(1) , (2) , (3) , (4)  Section  38(3) , (4) , (5) , (6)  change  in  form 


I 


IE 


PRE  JUDGMENT  INTEREST  Section  38 


Section  62 

(1)  Except  as  otherwise  provided  in  this  section,  a 
person  entitled  to  a  judgment  for  the  payment  of  money  is 
entitled  to  claim  and  have  included  in  the  judgment  an  award 
of  interest  thereon  at  the  judicial  rate  of  interest  in  effect 
on  the  date  the  proceeding  was  commenced,  which  shall  be 
calculated, 

(a)  where  the  judgment  is  given  upon  a  liquidated 
claim,  from  the  date  the  cause  of  action 
arose,  to  the  date  of  the  judgment;  or 

(b)  where  the  judgment  is  given  upon  an  un¬ 
liquidated  claim,  from  the  date  the  person 
entitled  to  the  judgment  gave  notice  in 
writing  of  his  claim  to  the  person  liable 
therefor,  to  the  date  of  the  judgment. 

(2)  Where  the  judgment  awards  special  damages, 
interest  shall  only  be  awarded  on  the  amount  of  special 
damages  incurred  in  each  six  month  period  following  the 
notice  in  writing  referred  to  in  clause  (b)  of  subsection  (1) 
and  such  interest  shall  be  calculated  from  the  end  of  each 
six  month  period  to  the  date  of  the  judgment. 


Subject  to  subjection  6.  a  person  who  is  entitled  to  a  judgment  for 
the  payment  of  money  Is  entitled  to  claim  and  have  included  in  the  judg-  I 
ment  an  award  of  interest  thereon,  "  j 

ta)  at  the  prime  rate  existing  for  the  month  preceding  the 
month  on  which  the  action  was  commenced;  and 

(b)  calculated,  j 

(i)  where  the  judgment  is  given  upon  a  liquidated  claim,  | 
from  the  date  the  cause  of  action  arose  to  the  date  of 
judgment,  or 

(II)  where  the  judgment  is  given  upon  an  unliquidated  1 
claim,  from  the  date  the  person  entitled  gave  notice  In 
writing  of  his  claim  to  the  person  liable  therefor  to  the 
date  of  the  judgment. 

(4)  Where  the  judgment  Includes  an  amount  for  special  damages,  the 
interest  calculated  under  subsection  3  shall  be  calculated  on  the  balance 
of  special  damages  incurred  as  totalled  at  the  end  of  each  six  month  period 
foliowing  the  notice  in  writing  referred  to  in  subclause  il  of  clause  b  of 
subsection  3  and  at  the  date  of  the  judgment. 

(6)  Interest  under  this  section  shad  not  be  awarded, 

(a)  on  exemplary  or  punitive  damages; 

(b)  on  interest  accruing  under  this  section; 

(c)  on  an  award  of  costs  in  the  action; 

(d)  on  that  part  of  the  Judgment  that  represents  pecuniary  loss 
arising  after  the  date  of  the  judgment  and  that  is  identified 
by  a  finding  of  the  court; 

(e)  except  by  consent  of  the  judgment  debtor  where  the  judg¬ 
ment  is  given  on  consent; 

(f)  where  interest  is  payable  by  a  right  other  than  under  this 
section. 

(6)  The  judge  may,  where  he  considers  it  to  be  just  to  do  so  in  all  the 
circumstances, 

(a)  disallow  interest  under  this  section; 

<b)  fix  a  rate  of  interest  higher  or  lower  than  the  prime  rate; 

(c)  allow  interest  under  this  section  for  a  period  other  than  that 
provided, 

in  respect  of  the  whole  or  any  part  of  the  amount  for  which  judgment  is 
given.  K.S.O.  I960,  c.  197,  s.  36;  1977,  c.  61,  s.  3(  1 ). 


Section  62(1) ,  (2)  ,  (3) ,  (4) 


Section  38 ( 3) ,  (4  )  ,  (  5)  , ( 6)  change  in  form 


55 


NOTFS 


CON'TIflUED 

(3)  Interest  under  this  section  shall  not  be  awarded, 

(a)  on  exemplary  or  punitive  damages; 


(b)  on  damages  expressly  identified  by  a  finding 
of  the  court  as  compensation  for  pecuniary 
loss  arising  after  the  date  of  the  judgment; 

(c)  on  interest  accruing  under  this  section; 

(d)  on  costs  awarded  in  the  proceeding;  or 

(e)  where  the  judgment  is  given  on  consent 
except  by  consent  of  the  judgment  debtor. 

(4)  Where,  in  all  the  circumstances,  it  appears  just 
and  equitable  to  do  so,  the  court  may,  in  respect  of  the 
whole  or  any  part  of  the  amount  for  which  judgment  is 
given, 

(a)  disallow  interest  under  this  section ; 

(b)  allow  interest  at  a  rate  higher  or  lower  than 
the  judicial  rate  in  effect  on  the  date  the 
proceeding  was  commenced; 

(c)  allow  interest  to  be  calculated  for  a  longer 
or  shorter  period  than  that  provided  for  in 
subsection  (1). 


(3)  Subject  to  subjection  6,  a  penon  who  is  entitled  to  a  judgment  for 
the  payment  of  money  la  entitled  to  claim  and  have  Included  In  the  Judg¬ 
ment  an  award  of  interest  the r*on, 

(a)  at  the  prime  rate  eclating  for  the  month  preceding  the 
month  on  which  the  action  waa  commenced;  and 

(b)  calculated, 

(i)  where  the  Judgment  Is  given  upon  a  liquidated  claim, 
from  the  date  the  cause  of  action  arose  to  the  date  of 
Judgment,  or 

(ii)  where  the  judgment  Is  given  upon  an  unliquidated 
claim,  from  the  date  the  person  entitled  gave  notice  In 
writing  of  his  claim  to  the  person  liable  therefor  to  the 
date  of  the  judgment. 

(4)  Where  the  judgment  includes  an  amount  for  special  damages,  the 
interest  calculated  under  subsection  3  shall  be  calculated  on  the  balance 
of  special  damages  incurred  as  totalled  at  the  end  of  each  six  month  period 
following  the  notice  in  writing  referred  to  In  subctause  ii  of  clause  6  of 
subsection  3  and  at  the  date  of  the  judgment. 

(51  Interest  under  this  section  shall  not  be  awarded, 

(a)  on  exemplary  or  punitive  damages; 

(b)  on  interest  accruing  under  this  section; 

(c)  on  an  award  of  costs  In  the  action; 

<d)  on  that  part  of  the  judgment  that  represents  pecuniary  loss 
arising  after  the  date  of  the  judgment  and  that  is  identified 
by  a  finding  of  the  court; 

(el  except  by  consent  of  the  Judgment  debtor  where  the  Judg¬ 
ment  is  given  on  consent; 

(f)  where  interest  is  payable  by  a  right  other  than  under  this 

section. 

(6)  The  judge  may,  where  he  considers  it  to  be  just  to  do  so  In  all  the 
circumstances, 

(a)  disallow  interest  under  this  section; 

(b)  fix  a  rate  of  interest  higher  or  lower  than  the  prime  rate; 

(c)  allow  interest  under  this  section  for  a  period  other  than  that 

In  respect  of  the  whole  or  any  part  of  the  amount  for  which  judgment  is 
given.  R.S.O.  l%Q,c.  197,  s.  35;  1977,  c.  51,  s.  3(1). 


5<o 


DIES 

(5), (6),  (7)  -  new 

SECTION  C2  CONTINUED 

(5)  Where  a  person  is  entitled  to  have  a  default 
judgment  upon  a  liquidated  claim  signed  by  an  officer  of 
the  court  and  has  claimed  interest  thereon,  the  judgment 
shall,  subject  to  the  provisions  of  subsection  (6),  include 
interest  at  the  judicial  rate  in  effect  on  the  date  the  pro¬ 
ceeding  was  commenced  and  calculated  from  the  date  the 
cause  of  action  arose  to  the  date  of  judgment. 

(6)  The  foregoing  provisions  of  this  section  do  not 
apply  to  a  judgment  for  the  payment  of  money  upon  which 
interest  is  payable  as  of  nght,  whether  by  agreement  or 
by  law;  but  such  interest,  if  claimed,  shall  be  included  in 
the  judgment,  whether  obtained  on  default  or  otherwise. 

(7)  This  section  applies  only  to  proceedings  com¬ 
menced  on  or  after  the  date  this  Act  comes  into  force.  Pro¬ 
ceedings  commenced  before  the  coming  into  force  of  this 

Act  shall  continue  to  be  governed  by  the  provisions  of 

Section  38,  of  The  Judicature  Act,  R.S.O.  1970,  c.  228,  as 
amended,  notwithstanding  the  repeal  of  that  Act. 

Section  4  0(1)  ,  (2) 


change  in  form 


5  ? 


DIES 


Section  63(1) , (3) 

(2) ,  (4) , (5)  , 


new 


POST  JUDGMENT  INTEREST 


Section  63 

(1)  Except  as  otherwise  provided  in  this  section,  a 
judgment  for  the  payment  of  money  shall  bear  interest  from 
the  date  of  the  judgment  at  the  judicial  rate  of  interest  in 
effect  at  the  date  of  the  judgment;  notwithstanding  that 
the  enforcement  of  the  judgment  has  been  stayed  in  the 
meantime  by  an  appeal  or  otherwise. 

(2)  Where,  by  any  judgment,  a  person  becomes 
entitled  to  the  payment  of  costs,  such  costs  shall  bear 
interest  from  the  date  of  the  judgment  at  the  judicial  rate 
of  interest  in  effect  at  the  date  of  the  judgment  whether 
the  costs  are  fixed  by  the  judgment  or  referred  for  taxation. 

(3)  Where,  in  all  the  circumstances,  it  appears  just 
and  equitable  to  do  so,  the  court  may,  in  respect  of  the 
whole  or  any  part  of  the  amount  for  which  judgment  is 
given, 

(a)  disallow  interest  under  this  section ; 

(b)  allow  interest  at  a  rate  higher  or  lower 
than  the  judicial  rate  in  effect  at  the  date 
of  the  judgment; 

(c)  allow  interest  from  a  date  subsequent  to 
the  date  of  the  judgment. 

(4)  No  judgment  shall  bear  interest  under  this  section 
unless  the  rate  of  such  interest  is  specified  in  the  judgment 
or  by  a  subsequent  order  of  the  court. 

(5)  Where  a  default  judgment  for'the  payment  of 
money  is  signed  by  an  officer  of  the  court,  the  judgment 
shall  provide  for  interest  under  subsection  (1)  and,  if 
applicable,  under  subsection  (2)  from  the  date  of  the 
judgment  at  the  judicial  rate  in  effect  at  the  date  of  the 


Section  40 

40.— ( I )  A  verdict  or  judgment  bean  inlereat  from  the  time  of  the  ren¬ 
dering  of  the  verdict,  or  of  givir z  the  judgment,  aa  the  caae  may  be,  at  the 
prime  rate  established  in  the  same  manner  aa  for  the  purpoaea  of  section 
38,  notwithstanding  that  the  entrv  of  judgment  has  been  suspended  by  a 
proceeding  in  the  action,  including  an  appeal. 

(2)  The  judge  may,  where  he  considen  it  to  be  Just  to  do  so  In  all  the 
circumstances, 

(a)  disallow  interest  under  thla  section; 

(b)  Hi  a  rate  of  interest  higher  or  lower  than  the  prime  rate; 

(c)  fii  a  date  other  than  the  date  of  judgment  from  which  inter¬ 
est  is  to  run, 

in  respect  of  the  whole  or  any  part  of  the  amount  for  which  Judgment  la 
given.  R.S.O.  I960,  c.  197,  a.  37;  1979,  c.  65.  s.  4<  1 1. 


NQIES 


(6) , (7) , (8) 


new 


5S 


SECTION  C3  CONTINUED 

(6)  Where  a  judgment  provides  for  periodic  payments, 
each  periodic  payment  shah  bear  interest  under  this  section 
only  from  the  date  of  default  in  the  payment  thereof. 

(7)  Notwithstanding  the  foregoing  provisions  of  this 
section,  the  judgment  of  a  court  in  Ontario  based  upon  a 
foreign  judgment,  whether  by  action  thereon  or  by  reg¬ 
istration,  shall  only  bear  interest  at  the  rate  expressed  in 
such  judgment  or  applicable  to  such  judgment,  if  any,  by 
the  law  of  the  jurisdiction  in  which  such  judgment  was  given. 

(8)  This  section  applies  only  to  the  judgment  of  a 
court  of  record  in  Ontario  given  on  or  after  the  date  this 
Act  comes  into  force.  A  judgment  given  before  the  coming 
into  force  of  this  Act  shall  continue  to  he  governed  by  the 
provisions  of  Section  40  of  The  Judicature  Act.  R.S.O. 
1970,  c.  228,  as  amended,  notwithstanding  the  repeal  of  that 
Act. 
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NOTFS 


Section 


64 


1) 

Section  82(1) 

change 

2) 

(4) 

no  change 

3) 

(2) 

no  change 

4)  ,  (5) 

(5) 

change  in 

form 


COSTS 


Section  64 

(1)  Subject  to  the  rules  of  court  and  the  express 
provisions  of  any  statute,  the  costs  of  and  incidental  to  all 
proceedings  authorized  to  be  taken  in  court  or  before  a 
judge  are  in  the  discretion  of  the  court  or  judge,  and  the 
court  or  judge  has  full  power  to  determine  by  whom  and  to 
what  extent  the  costs  shall  be  paid. 

(2)  Costs  of  proceedings  before  judicial  officers, 
unless  otherwise  disposed  of,  are  in  their  discretion  subject 
to  appeal. 

(3)  Nothing  herein  shall  deprive  a  trustee,  mortgagee 
or  other  person  of  any  right  to  costs  out  of  a  particular 
estate  or  fund. 

(4)  In  any  proceeding  to  which  Her  Majesty  is  a  party, 
as  represented  by  the  Attorney  General  of  Ontario  or  other¬ 
wise,  no  costs  adjudged  to  Her  Majesty  shall  be  disallowed 
or  reduced  merely  because  the  solicitor  or  counsel  in  respect 
of  whose  services  the  costs  are  charged  was  a  salaried  officer 
of  the  Crown  or  for  any  other  reason  not  entitled  to  recover 
from  the  Crown  any  costs  in  respect  of  the  services  so 
rendered. 

(5)  Any  costs  recovered  by  or  on  behalf  of  Her 
Majesty  shall  be  paid  into  the  Consolidated  Revenue  Fund. 


Section  82 

82.— (1 )  Subject  to  the  eipress  provision*  of  any  statute,  the  costa  of 
and  Incidental  to  all  proceeding*  authorized  to  be  taken  In  court  or  before 
a  judge  are  in  the  discretion  of  the  court  or  Judge,  and  the  court  or  Judge 
ha*  full  power  to  determine  by  wi.om  and  to  what  eitent  the  coat*  shall  be 
paid. 

(2)  Nothing  herein  shall  deprive  a  trustee,  mortgagee  or  other  person 
of  any  right  to  cost*  out  of  a  particular  estate  or  fund. 


(4)  Costs  of  preceding*  before  Judicial  officers,  unless  otherwise  dis¬ 
posed  of.  are  in  their  discretion  subject  to  appeal.  R.S.O.  I960,  c.  197,  *. 
79. 

(5)  In  any  proceeding  to  which  Her  Majesty  I*  a  party,  either  a*  repre¬ 
sented  by  the  Minister  of  the  Attorney  General  of  Ontario  or  otherwise, 
costs  adjudged  to  Her  Majesty  shall  not  be  disallowed  or  reduced  upon  tas- 
ation  merely  because  the  solicitor  or  the  counsel  who  earned  such  costs, 
or  in  respect  of  whose  services  the  costs  are  charged,  was  a  salaried  officer 
of  the  Crown  performing  such  services  In  the  discharge  of  his  duty  and 
remunerated  therefor  by  his  salary,  or  for  that  or  any  other  reason  not 
entitled  to  recover  any  costs  from  the  Crown  in  respect  of  the  services  so 
rendered,  and  the  costs  recovered  by  or  on  behalf  of  Her  Majesty  In  any 
such  case  shall  be  paid  Into  the  Consolidated  Revenue  Fund.  1966,  c.  73,  s. 
3. 


1*0 


NOTES 


Section  65(1)  Section  59  change 

(2)  Section  62(4)  change 

(3)  Section  61(1)  change 

TRIAL  WITH  OR  WITHOUT  A  JURY 

Section  65 

(1)  Any  action  for  libel,  slander,  malicious  arrest, 
malicious  prosecution  and  false  imprisonment  shall  be  tried 
by  a  jury  unless  the  parties  in  person,  or  by  their  solicitors, 
waive  such  trial.  In  any  such  action,  the  filing  and  serving  of 
a  jury  notice  shall  not  be  necessary. 

(2)  An  action  shall  be  tried  by  a  judge  without  a  jury 
where  it  relates  to, 

(a)  the  administration  of  the  estate  of  a  deceased 
person ; 

(b)  the  dissolution  of  a  partnership  or  the  taking 
of  a  partnership  or  other  accounts; 

the  foreclosure  or  the  redemption  of  a 
mortgage ;  Section  61 

61- — (1)  Subject  to  the  rules  and  except  where  otherwise  expressly 
the  sale  and  distribution  of  the  proceeds  of  provided  by  this  Act,  all  issues  of  fact  shall  be  tried  and  all  damufes  shall 

property  subject  to  any  lien  or  charge;  be  assessed  by  the  judfe  without  the  intervention  of  a  jury. 

(e)  the  execution  of  a  trust; 

(0  the  rectification,  setting  aside  or  cancellation 
of  a  deed  or  other  written  instrument; 

(g)  the  specific  performance  of  a  contract; 

(h)  the  partition  or  sale  of  real  property; 

(i)  the  custody  or  guardianship  of  a  minor  or 
the  management  of  the  estate  of  a  minor; 

(j)  declaratory  relief; or 

(k)  any  other  equitable  relief. 

(3)  Subject  to  subsections  (1)  and  (2)  and  any  other 
statute,  any  action  in  the  Supreme  Court  or  a  county  court 
may  be  tried  by  a  jury  where  so  provided  in  the  rules. 


(c) 

(d) 


Section  59 

59.  Actions  of  libel,  slender,  malicious  arrest,  malicious  prosecution 
and  false  imprisonment  shall  be  tried  by  a  jury,  unless  the  parties  in  per¬ 
son  or  by  their  solicitors  or  counsel  waive  such  trial.  K.S.O.  1960,  c.  197,  s. 
55;  1978,  c.  2.  s.  69(6). 


Section  62- 


(4)  Subsection  I  does  not  apply  to  causes,  matters  or  issues  over  the 
subject  of  which  the  Court  of  Chancery  had  exclusive  jurisdiction  before 
the  commencement  of  The  Administration  of  Justice  Act  of  1873,  R.8.O. 
1960,  e.  197,  s.  58. 


NOTFS 


Section  66(1) , (2) 


Section  64  ( 1)  ,  (  2) 


U>  I 

no  change 


Section  67  Section  65  no  change 

JURY  TRIALS 

Section  66 


(1)  It  is  sufficient  if  five  of  the  jurors  agree,  and  a 
verdict  rendered  or  question  answered  by  five  jurors  has  the 
same  effect  as  a  verdict  or  answer  given  by  six  jurors. 

Section  64 

64.— (1)  It  Is  sufficient  If  five  of  the  juror*  afree,  and  a  verdict  ren¬ 
dered  or  question  answered  by  five  jurors  has  the  same  effect  aa  a  verdict 
or  answer  given  by  nix  jurors. 

(2)  Where  more  questions  than  one  are  submitted, 
it  is  not  necessary  that  the  same  five  jurors  agree  to  every 
answer. 

(2)  Where  more  questions  than  one  are  submitted,  It  la  not  necessary 
that  the  same  five  jurors  agree  to  every  answer.  R.S.O.  I960,  c.  197,  a.  61 . 

Section  67 

Section  65 

If  at  the  trial  of  an  action  or  issue  or  assessment  of 
damages  a  juror  dies  or  becomes  incapacitated  from  any 
cause  from  continuing  to  sit  or  act  on  the  jury,  or  if  it  is 
discovered  that  a  juror  has  an  interest  in  the  result  of  the 
proceeding,  or  is  a  relative  within  the  degree  of  first  cousin 
of  any  of  the  parties,  the  judge  may  discharge  him  and  direct 
that  the  trial  or  assessment  proceed  on  such  terms  as  he 
deems  just  with  five  jurors,  and  in  that  case  the  verdict  or 
answer  to  a  question  given  by  the  jury  shall  be  unanimous. 

65.  If  at  the  trial  of  an  action  or  Isaue  or  aaaeaament  of  damages  a 
juror  dies  or  becomes  Incapacitated  from  any  cause  from  continuing  to  alt 
or  act  on  the  jury,  or  If  it  la  diacovered  that  a  juror  has  an  Interest  in  the 
result  of  the  proceeding,  or  Is  a  relative  within  the  degree  of  first  couain  of 
any  of  the  parties,  the  judge  may  discharge  him  and  direct  that  the  trial  or 
assessment  proceed  on  such  terms  as  he  deems  just  with  five  jurors,  and  in 
that  case  the  verdict  or  answer  to  a  question  given  by  the  jury  "hall  be 
unanimous.  R.S.O.  I960,  c.  197,  s.  62. 

NOTFS 


Section  68(1) 
(2) 
(3) 

Section  69 


Section  67(1) 
(2) 
(3) 

Section  68 


change 

change  in  form 
no  change 

change  in  form 


Section  68 

( 1 )  Upon  a  trial  by  jury,  except  in  an  action  for  libel, 
the  judge  may  direct  the  jury  to  give  a  general  verdict  or 
may  direct  the  jury  to  answer  any  questions  specified  by 
him  and,  when  so  directed,  the  jury  shall  answer  such  ques¬ 
tions  and  shall  not  give  a  general  verdict. 

(2)  In  an  action,  tried  by  a  jury,  to  which  subsection 
(1 )  of  Section  133  of  The  Highway  Traffic  Ad  applies,  the 
judge  may  direct  the  jury  to  specify  negligent  acts  or  omis¬ 
sions  that  caused  the  damages  or  usuries  in  respect  of  which 
the  action  is  brought. 

(3)  Judgment  may  be  directed  to  be  entered  on  the 
answers  to  such  questions. 

Section  69 


Section  67 

87.— (1)  Upon  •  trial  by  Jury,  except  in  an  action  of  libei,  the  judfe, 
instead  of  directing  the  jury  to  fire  either  a  general  or  a  special  verdict, 
may  direct  the  jury  to  answer  any  questions  of  fact  stated  to  them  by  hire, 
and  the  jury  shall  answer  such  questions,  and  shall  not  give  any  verdict. 

(2)  In  an  action,  tried  by  a  judge  and  jury,  to  which  subsection  1  of 
section  133  of  The  Highway  Traffic  Act  applies,  the  judge  may  direct  the 
jury  to  specify  negligent  acts  or  omissions  that  caused  the  damages  or 
injuries  in  respect  of  which  the  action  is  brought. 

(3)  Judgment  may  be  directed  to  be  entered  on  the  answers  to  such 
questions.  R.S.O.  I960,  c.  197,  s.  64. 


Section  68 

68.  In  actions  of  malicious  prosecution,  the  judge  shall  decide  all 
questions  both  of  law  and  fact  necessary  for  determining  whether  or  not 
there  was  reasonable  and  probable  cause  for  the  prosecution.  R.S.O.  1960, 
c.  197,  s.  65. 


In  an  action  for  malicious  prosecution,  the  judge  shall 
decide  all  questions  both  of  law  and  fact  necessary  for 
determining  whether  or  not  there  was  reasonable  and 
probable  cause  for  the  prosecution. 


NOTES 


no  change 


b>$ 


Section  70 (1 ) , ( 2) , ( 3) , 
(4) , (5) 


Section  77(1) , (2) , (3) , 
(4)  ,  (5) 


SURETY  RONDS 


Section  70 

(1)  In  tfiis  section  surety  company  means  a  cor¬ 
poration  empowered  to  give  bonds  by  way  of  indemnity. 

(2)  The  Lieutenant  Governor  in  Council  may  direct 
that  the  bond  of  a  surety  company  named  in  the  order  in 
council  may  be  given  as  security  in  ail  cases  where  security 
is  ordered  to  be  giyen  by  any  court  or  by  any  judge  or 
officer  of  any  court  and  in  ail  cases  where  security  for  the 
cost  of  an  appeal  or  for  the  prosecution  of  the  appeal  is 
required  by  any  law,  rule  or  practice. 

(3)  Every  order  in  council  made  under  subsection  (2) 
shall  be  published  forthwith  in  The  Ontario  Gazette  and 
shall  be  laid  before  the  Assembly  within  fifteen  days  after 
its  making  if  the  Assembly  is  then  in  session  and,  if  it  is  not 
in  session,  within  fifteen  days  after  the  opening  of  the  next 
session. 

(4)  The  bond  of  a  surety  company  named  in  the  order 
in  council  is  sufficient  without  any  other  surety  joining  in 
the  bond,  and  an  affidavit  of  justification  is  not  necessary. 

(5)  Notwithstanding  anything  in  this  section,  any 
judge  or  any  officer  having  jurisdiction  in  the  matter  may  in 
his  descretson  disallow  any  such  bond  on  a  motion  to  dis¬ 
allow  it,  and  upon  any  evidence  that  is  considered  sufficient. 


Section  77 

T7.— (1)  In  this  section,  "surety  company"  means  a  corporation 
empowered  to  rive  bonds  by  way  of  indemnity. 

(2)  The  Lieutenant  Governor  In  Council  may  direct  that  the  bond  of  a 
surety  company  named  In  the  order  In  council  may  be  fiven  as  security  in 
all  cases  where  security  is  ordered  to  be  riven  by  any  court  or  by  any  jud/re 
or  officer  of  any  court  and  in  all  cases  where  security  for  the  coat  of  an 
appeal  or  for  the  prosecution  of  the  appeal  is  required  by  any  law,  rule  or 
practice. 

(3)  Every  order  In  council  made  under  subsection  2  shall  be  published 
forthwith  In  The  Ontario  Gazette  and  shall  be  laid  before  the  Assembly 
within  fifteen  days  after  its  makinr  If  the  Assembly  is  then  in  session  and. 
If  it  Is  not  in  session,  within  fifteen  days  after  the  openinr  of  the  next  ses¬ 
sion. 

(4)  TK,  bond  of  •  lure'.-  coropanr  named  In  the  older  In  council  la  euf- 
flclent  without  an,  other  rurety  joining  In  the  bond,  and  an  affidavit  of 
justification  Is  not  necessary 

(6)  Notwithstanding  anythlnr  In  this  section,  any  jud*e  or  any  officer 
having  jurisdiction  In  the  ~<*tter  may  In  his  discretion  disallow  any  such 
bond  on  a  motion  to  disallow  it.  and  upon  any  evidence  that  is  considered 
sufficient.  R.8.O.  1%©,  c.  IS7,  a.  71. 


Section  71  ( 1 )  -  ( 9 ) 


Section  127(1)— (9) 


no  change 


NOTFS 


LANGUAGE  OF  PROCEEDINGS 


Section  71 

(1)  Subject  to  subsections  (2)  to  (9),  writs,  pleadings 
and  proceedings  in  all  courts  shall  be  in  the  English  language 
only,  but  the  proper  or  known  names  of  writs  or  other  pro¬ 
cesses,  or  technical  words,  may  be  in  the  same  language  as 
has  been  commonly  used. 

(2)  The  Regional  Municipality  of  Ottawa-Carleton, 
The  United  Counties  of  Prescott  and  Russell,  the  United 
Counties  of  Stormont,  Dundas  and  Glengarry  and  the  Terri¬ 
torial  Districts  of  AJgoma,  Cochrane,  Nipissing,  Sudbury 
and  Timiskaming  and  such  additional  counties  and  districts 
as  are  designated  by  the  Lieutenant  Governor  in  Council 
under  subsection  (3)  are  designated  counties  and  districts 
for  the  purposes  of  this  section. 

(3)  The  Lieutenant  Governor  in  Council  may  designate, 

(a)  counties  and  districts  in  addition  to  those 
named  in  subsection  (2);  and 

(b)  courts  in  a  designated  county  or  district, 
for  the  purposes  of  this  section. 

(4)  In  a  proceeding  in  a  designated  court,  or  in  any 
court  to  which  an  appeal  therefrom  is  made,  the  court  shall, 
upon  the  application  of  a  party  who  speaks  the  French 
language,  direct  that  the  hearing  in  the  proceeding  be  con¬ 
ducted  before  a  judge  who  speaks  both  the  English  and 
French  languages  or,  where  there  is  a  jury,  before  a  judge 
and  jury  who  speak  both  the  English  and  French  languages. 


Section  127 

127. — (1)  Subject  to  subsections  2  to  9  writs,  pleadings  and  proceed¬ 
ings  in  all  courts  shall  be  in  the  English  language  only,  but  the  proper  or 
known  names  of  writs  or  other  processes,  or  technical  words,  may  be  in 
the  same  language  as  has  been  commonly  used.  K.S.O.  1960,  c.  197,  a.  124; 

1978,  c.  26,  s.  1(1). 

(2)  The  Regional  Municipality  of  Ottawa-Carleton,  The  United  Coun¬ 
ties  of  Prescott  and  Russell,  the  United  Counties  of  Stormont,  Dundas  and 
Glengarry  and  the  Territorial  Districts  of  Algoma,  Cochrane,  Nipissing, 
Sudbury  and  Timiskaming  and  such  additional  counties  and  districts  as 
are  designated  by  the  Lieutenant  Governor  in  Council  under  subsection  3 
are  designated  counties  and  districts  for  the  purposes  of  this  section. 

(3)  The  Lieutenant  Governor  in  Council  may  designate, 

(a)  counties  and  districts  in  addition  to  those  named  in  subsec¬ 
tion  2;  and 

(b)  courts  in  a  designated  county  or  district, 

for  the  purposes  of  this  section. 

(4)  In  a  proceeding  In  a  designated  court,  or  In  any  court  to  which  an 
appeal  therefrom  is  made,  the  court  shall,  upon  the  application  of  a  party 
who  speaks  the  French  language,  direct  that  the  hearing  in  the  proceeding 
be  conducted  before  a  judge  who  speaks  both  the  English  and  French  lan¬ 
guages  or,  where  there  ib  a  jury,  before  a  Judge  and  jury  who  speak  both 
the  English  and  French  languages. 

(6)  Except  by  leave  of  the  court,  an  application  under  subsection  4 
shall  be  made, 

(a)  where  the  proceeding  Is  In  the  Supreme  Court  or  a  county  or 
district  court  before  the  giving  of  a  jury  notice  or,  if  none, 
before  the  proceeding  is  set  down  for  trial; 

(b)  where  the  proceeding  Is  in  a  court  other  than  the  Supreme 
Court  or  a  county  or  district  court,  before  the  hearing  of  any 
evidence  in  the  proceeding. 

(6)  Where  an  application  is  made  under  subsection  4  and  in  addition 
to  a  direction  made  thereunder,  the  court  may  direct, 

(a)  that  the  hearing  or  any  part  of  the  hearing  be  in  the  French 
language  if,  in  the  opinion  of  the  court,  the  hearing  or  part 
can  be  so  conducted  effectually;  and 

(b)  that  subsection  7  apply  to  oral  evidence  given  In  examina¬ 
tions  for  discovery  or  in  any  other  pre-hearing  stage  of  the 
proceeding. 

(7)  Evidence  given  in  the  French  language  in  a  proceeding  In  respect 
of  which  a  direction  is  made  under  this  section  shall  be  received  and 
recorded  in  the  French  language  and  shall  be  transcribed  in  that  language 
for  all  purposes. 

(8)  Any  document  filed  by  a  party  in  a  proceeding  In  a  small  claims 
court  In  a  designated  county  or  district  may  be  in  the  French  language. 

(9)  The  Lieutenant  Governor  in  Council  may  make  regulations  pre- 
scribing  forms  of  documents  or  of  parts  of  documents  in  both  the  English 
and  the  French  languages  for  use  in  or  relating  to  proceedings  In  deslg- 
nated  courts  and  requiring  their  use.  1978,  c.  26,  s.  1(2). 


Section  71 ( 1 ) — { 9 ) 


Section  127(1)— (9) 


no  change 


( oS 


HIES 


CONTINUED 


(5)  Except  by  leave  of  the  court,  an  application  under 
subsection  (4)  shall  be  made, 

(a)  where  the  proceeding  is  in  the  Supreme 
Court  or  a  county  or  district  court  before 
the  giving  of  a  jury  notice  or,  if  none,  before 
the  proceeding  is  set  down  for  trial;  or 

(b)  where  the  proceeding  is  in  a  court  other  than 
the  Supreme  Court  or  a  county  or  district 
court,  before  the  hearing  of  any  evidence  in 
the  proceeding. 

(6)  Where  an  application  is  made  under  subsection  (4) 
and  in  addition  to  a  direction  made  thereunder,  the  court 
may  direct, 

(a)  that  the  hearing  or  any  part  of  the  hearing 
be  in  the  French  language  if,  in  the  opinion 
of  the  court,  the  hearing  or  part  can  be  so 
conducted  effectually;  and 

(b)  that  subsection  (7)  apply  to  oral  evidence 
given  in  examinations  for  discovery  or  in  any 
other  pre-hearing  stage  of  the  proceeding. 

(7)  Evidence  given  in  the  French  language  in  a  pro¬ 
ceeding  in  respect  of  which  a  direction  is  made  under  this 
section  shall  be  received  and  recorded  in  the  French  language 
and  shall  be  transcribed  in  that  language  for  all  purposes. 

(8)  Any  document  filed  by  a  party  in  a  proceeding  in 
a  small  claims  court  in  a  designated  county  or  district  may 
be  in  the  French  language. 

(9)  The  Lieutenant  Governor  in  Council  may  make 
regulations  prescribing  forms  of  documents  or  of  parts  of 
documents  in  both  the  English  and  French  languages  for 
use  in  or  relating  to  proceedings  in  designated  courts  and 
rrouirini?  their  use. 


Section  127 

127. — (I)  Subject  to  subsections  2  to  9  writa,  pleadings  and  proceed¬ 
ings  in  all  courts  shall  be  in  the  English  language  only,  but  the  proper  or 
known  names  of  writs  or  other  processes,  nr  technical  words,  may  be  in 
the  same  language  as  has  been  commonly  used.  K.S.O.  I960,  c.  197,  a.  124; 

1978.  c.  26.  s.  1(1). 

(2)  The  Regional  Municipality  of  Ottawa-Carleton,  The  United  Coun¬ 
ties  of  I'rescott  and  Russell,  the  United  Counties  of  Stormont,  Dundas  and 
Glengarry  and  the  Territorial  Districts  of  Algoma,  Cochrane,  Nipiaainc, 
Sudbury  and  Timiskaming  and  such  additional  counties  and  districts  as 
are  designated  by  the  Lieutenant  Governor  in  Council  under  subsection  3 
are  designated  counties  and  districts  for  the  purposes  of  this  section. 

(3 )  The  Lieutenant  (iovemor  in  Council  may  designate, 

la)  counties  and  districts  in  addition  to  those  named  In  subsec¬ 
tion  2;  and 

(b)  courts  in  a  designated  county  or  district, 
for  the  purposes  of  this  section. 

(4)  In  s  proceeding  in  a  designated  court,  or  in  any  court  to  which  an 
appeal  therefrom  is  made,  the  court  shall,  upon  the  application  of  a  party 
who  speaks  the  French  language,  direct  that  the  hearing  in  the  proceeding 
be  conducted  before  a  Judge  who  speaks  both  the  English  and  French  lan¬ 
guages  or.  where  there  is  a  jury,  before  a  Judge  and  jury  who  apeak  both 
the  English  and  French  languages. 

(6)  Except  by  leave  of  the  court,  an  application  under  subsection  4 
shall  be  made, 

(a)  where  the  proceeding  is  in  the  Supreme  Court  ora  countv  or 
district  court  before  the  giving  of  a  Jury  notice  or,  If  none, 
before  the  proceeding  Is  set  down  for  trial; 

(b)  where  the  proceeding  is  in  a  court  other  than  the  Supreme 
Court  or  a  county  or  district  court,  before  the  hearing  of  any 
evidence  in  the  proceeding. 

(61  Where  an  application  is  made  under  subsection  4  and  in  addition 
to  a  direction  made  thereunder,  the  court  may  direct, 

(a)  that  the  hearing  or  any  part  of  the  hearing  be  in  the  French 
language  if,  L  the  opinion  of  the  court,  the  hearing  or  part 
can  be  so  conducted  effectually;  and 

(b)  (hat  subsection  7  apply  to  oral  evidence  given  In  examina¬ 
tions  for  discovery  nr  in  any  other  pre-hearing  stage  of  the 
proceeding. 

(7)  Evidence  given  In  the  French  language  in  a  proceeding  In  respect 
of  which  a  direction  is  made  under  this  section  shall  be  received  and 
recorded  in  (he  French  language  and  shall  be  transcribed  in  that  language 
for  all  purposes. 

<H)  Any  di»cument  filed  by  a  party  In  a  proceeding  In  a  small  claims 
court  In  a  designated  county  or  district  may  be  in  the  French  language. 

(9)  The  Lieutenant  Governor  in  Council  may  make  regulations  pre¬ 
scribing  forms  of  documents  or  of  ports  of  documents  in  both  the  English 
and  the  French  languages  for  use  in  or  relating  to  proceedings  in  desig¬ 
nated  courts  and  requiring  their  use.  I97H,  c.  26,  s.  1(2). 


Lo  L 


Section  72(1)  ,  (2)  ,  (3)  ,  (4) 


Section  68a(l)  ,  (2)  ,  (3)  ,  (4  )  no  change 


PROHIBITION  AGAINST  PHOTOGRAPHING 
NOTFS  JUDICIAL  PROCEEDINGS 


Section  72 

(1)  In  this  section, 

(a)  fudge  means  the  person  presiding  at  a 
judicial  proceeding; 

(b)  judicial  proceeding  means  a  proceeding  of 
a  court  of  record; 

(c)  precincts  of  the  building  means  the  space 
enclosed  by  the  walls  of  the  building. 

(2)  Subject  to  subsection  (3),  no  pereon  shall, 

(a)  take  or  attempt  to  take  any  photograph, 
motion  picture  or  other  record  capable  of 
producing  visual  representations  by  elec¬ 
tronic  means  or  otherwise, 

(i)  at  a  judicial  proceeding,  or 

(ii)  of  any  person  entering  or  leaving  the 
room  in  which  the  judicial  proceeding 
is  to  be  or  has  been  convened,  or 

(iii)  of  any  person  in  the  precincts  of  the 
building  in  which  the  judicial  proceed¬ 
ing  is  to  be  or  has  been  convened  where 
there  is  reasonable  ground  for  believing 
that  such  person  is  there  for  the  purpose 
of  attendmg  or  leaving  the  proceeding; 
or 

(b)  publish,  broadcast,  reproduce  or  otherwise 
disseminate  any  photograph,  motion  picture 
or  record  taken  or  made  in  contravention  of 
clause  (a). 


Section  68a 

68m.— (1)  In  this  section, 

(a)  “judge”  means  the  person  presiding  at  a  judicial  proceeding; 

(b)  "judicial  proceeding”  meant  a  proceeding  of  a  court  of  rec¬ 
ord; 

(c)  “precincta  of  the  building”  meant  the  apace  enclosed  by  the 
walla  of  the  budding. 

(2)  Subject  to  subsection  3,  no  person  shall. 

(a)  take  or  attempt  to  take  any  photograph,  motion  picture  or 
other  record  capable  of  producing  visual  representation!  by 
electronic  meant  or  otherwise, 

(i)  at  a  judicial  proceeding,  or 

(ii)  of  any  person  entering  or  leaving  the  room  in  which  the 
judicial  proceeding  it  to  be  or  hat  been  convened,  or 

(iii)  of  any  person  in  the  precincts  of  the  building  in  which 
the  judicial  proceeding  is  to  be  or  hat  been  convened 
where  there  Is  reasonable  ground  for  believing  that  such 
pereon  is  there  for  the  purpose  of  attending  or  leaving 
the  proceeding;  or 

(b)  publish,  broadcast,  reproduce  or  otherwise  disseminate  any 
photograph,  motion  picture  or  record  taken  or  made  in  con¬ 
travention  of  clause  a. 

(3)  Subsection  2  does  not  apply  to  any  photograph,  motion  picture  or 
record  taken  or  made  upon  authorization  of  the  judge, 

(a)  where  required  for  th#  presentation  of  evidence  or  the  mak¬ 
ing  of  a  record  or  for  any  other  purpose  of  the  judicial  pro¬ 
ceeding; 

(b)  in  connection  with  any  Investive,  ceremonial,  naturalisation 
or  similar  proceedings;  or 

(c)  with  the  consent  of  the  parties  and  witnesses,  for  such  edu¬ 
cational  or  instructional  purposes  as  may  be  approved  by  the 
judge. 

(4 )  Every  pereon  who  is  in  contravention  of  this  section  is  guilty  of  an 
offence  and  on  summary  conviction  is  liable  to  a  fine  of  not  more  than 
$10,000  or  to  imprisonment  for  a  term  of  not  more  than  sis  months,  or  to 
both.  1974,  c.  81...  3. 


0>~r 


DIES 


Section  72  (1 )  ,  ( 2)  ,  (  3)  ,  (4 ) 


Section  68a  ( 1)  ,  (  2)  ,  (  3)  ,  ( 4  )  no  change 


CONTINUED 

(3)  Subsection  (2)  does  not  apply  to  any  photograph, 
motion  picture  or  record  taken  or  made  upon  authorization’ 
of  the  judge, 

(a)  where  required  for  the  presentation  of 
evidence  or  the  making  of  a  record  or  for 
any  other  purpose  of  the  judicial  proceeding; 

(b)  in  connection  with  any  investive,  ceremo¬ 
nial,  naturalization  or  similar  proceedings; 
or 

(c)  with  the  consent  of  the  parties  and  witnesses, 
for  such  educational  or  instructional  purposes 
as  may  be  approved  by  the  judge. 

(4)  Every  person  who  is  in  contravention  of  this 
section  is  guilty  of  an  offence  and  on  summary  conviction 
is  liable  to  a  fine  of  not  more  than  $10,000  or  to  imprison¬ 
ment  for  a  term  of  not  more  than  six  months,  or  to  both. 


Section  68a 

68a. — (I)  In  this  section, 

(a)  "judge"  means  the  person  presiding  at  a  judicial  proceeding; 

(b)  "judicial  proceeding"  means  a  proceeding  of  a  court  of  rec¬ 
ord; 

(c)  "precincts  of  the  building"  means  the  space  enclosed  by  the 
walls  of  the  building. 

(2)  Subject  to  subsection  3,  no  person  shall, 

(a)  take  or  attempt  to  take  any  photograph,  motion  picture  or 
other  record  capable  of  producing  visual  representations  by 
electronic  means  or  otherwise, 

(I)  at  a  judicial  proceeding,  or 

(II)  of  any  person  entering  or  leaving  the  room  In  which  the 
judicial  proceeding  is  to  be  or  has  been  convened,  or 

(ill)  of  any  person  in  the  precincts  of  the  building  in  which 
the  judicial  proceeding  is  to  be  or  has  been  convened 
where  there  is  reasonable  ground  for  believing  that  such 
person  is  there  for  the  purpose  of  attending  or  leaving 
the  proceeding;  or 

(b)  publish,  broadcast,  reproduce  or  otherwise  disseminate  any 
photograph,  motion  picture  or  record  taken  or  made  In  con¬ 
travention  of  clause  a. 

(3)  Subsection  2  does  not  apply  to  any  photograph,  motion  picture  or 
record  taken  or  made  upon  authorization  of  the  judge, 

(a)  where  required  for  the  presentation  of  evidence  or  the  mak¬ 
ing  of  a  record  or  for  any  other  purpose  of  the  judicial  pro¬ 
ceeding; 

(b)  in  connection  with  any  investive,  ceremonial,  naturalization 
or  similar  proceedings;  or 

(c)  with  the  consent  of  the  parties  and  witnesses,  for  such  edu¬ 
cational  or  instructional  purposes  as  may  be  approved  by  the 
judge. 

(4)  Every  person  who  is  in  contravention  of  this  section  Is  guilty  of  an 
offence  and  on  summary  cc.vlclion  is  liable  to  a  fine  of  not  more  than 
$10,000  or  to  imprisonment  for  a  term  of  not  more  than  six  months,  or  to 
both.  1974,  c.  81,  s.  3. 


Section  73(1) 
(2) 


Section  84 
Section  114a 


change 

change 


NQILS 


OPEN  COURT 


Section  73 

( 1 )  Every  action  shall  be  tried  in  open  court  unless 
the  trial  judge  is  satisfied  that  the  possibility  of  serious 
prejudice  or  injustice  to  the  parties  or  any  of  them  outweighs 
the  desirability  of  holding  the  trial  in  public. 

(2)  All  motions  and  applications  shall  be  heard  in 
open  court  except  as  provided  by  the  rules  of  court. 


Section  84 

84.  When  the  judge  presiding  at  the  hearing  or  trial  of  a  cause  or  mat¬ 
ter  deems  it  to  be  in  the  interest  of  public  decency  and  morals,  he  may 
order  that  the  public  be  excluded  from  the  court.  R.8.O.  I960,  c.  197,  a.  81. 


Section  114a 

1 14a.  Notwithstanding  the  provisions  of  this  or  any  other  Act  or  regu¬ 
lation,  all  motions  and  applications  shall  be  heard  in  open  court,  except  aa 
provided  by  the  rules.  1977,  c.  51,  s.  9. 


NOTES 


Section  74 

Section  75(1) 
(2) 


Section  123 

Section  85(1) 
(2) 


change 

change 
no  change 


PART  in 


OFFICES  AND  OFFICERS 

Section  74 

In  addition  to  the  provisions  of  this  Part  that  are 
expressly  made  applicable  to  all  courts  or  county  courts, 
or  are  otherwise  by  their  terms  so  applicable,  Sections  90 
and  102  apply,  with  any  necessary  modification,  to  the 
county  courts. 

Section  75 

( 1 )  There  shall  be  such  officers  of  the  Supreme  Court 
as  are  considered  necessary  by  the  Lieutenant  Governor  in 
Council  for  the  due  dispatch  of  the  business  of  the  court, 
and  such  officers  shall  be  appointed  by  the  Lieutenant 
Governor  in  Council. 

(2)  The  duties  of  the  officers  shall  be  regulated  by 
the  rules  and  by  the  terms  of  any  order  in  council  governing 
such  officers. 


Section  123 

123.  In  addition  to  the  provisions  of  this  Act  that  are  expressly  made 
applicable  to  all  courts  or  county  courts  or  are  otherwise  by  their  terms  so 
applicable,  sections  27,  36.  38,  4 1 , 56  to  58,  64  to  68,  79.  80,  82.  II  4a,  1 19  and 
120,  mutatis  mutandis  apply  to  the  county  courts.  R.S.O.  I960,  c.  197, 
s.  120;  1977,  c.  51,  s.  12. 


Section  85 

86. — (I)  There  shall  be  such  officers  of  the  Supreme  Court  as  are  con* 
sldered  necessary  by  the  Lieutenant  Governor  in  Council  for  the  due  dis¬ 
patch  of  the  business  of  the  court,  and  such  officers,  subject  to  section  102 
as  to  special  eiaminers.  shall  be  appointed  by  the  Lieutenant  Governor  In 
Council. 

(21  The  duties  of  the  officers  shall  be  regulated  by  the  rules  and  by  the 
terms  of  any  order  in  council  governing  such  officers.  R.S.O.  I960,  c.  197, 

s.  82. 


i  rv 


1<3 


NQIES 


Section  76(1) # (2) #(3) 


Section  86(1)  ,(2),  (3) 


no  change 


Section  76 

(1)  Every  officer  shall,  before  entering  upon  the 
duties  of  his  office,  take  and  subscribe  the  following  oath: 

1 . of . solemnly 

swear  that  I  will,  according  to  the  best  of  my  skill, 
learning,  ability  and  judgment,  well  and  faithfully 

execute  and  fulfill  the  duties  of  the  office  of . 

. without  favour  or  affection,  prejudice 

or  partiality  to  any  person.  So  help  me  God. 

(2)  The  oath  shall  be  administered  by  a  judge  in 
court. 

(3)  Where  it  is  not  convenient  for  a  person  appointed 
to  an  office  to  attend  at  Toronto  to  take  the  oath,  it  may 
be  taken  before  a  judge  of  the  county  court  of  the  county 
in  which  the  officer  resides  and,  in  every  such  case,  the 
judge  shall  forthwith  transmit  the  oath  to,  and  it  shall  be 
filed  in  the  office  of  the  Registrar  of  the  Supreme  Court 
at  Toronto. 


Section  86 

86.— (1)  Every  officer  shail,  before  entering  upon  the  duties  of  his 
office,  take  and  subscribe  the  following  oath: 

* . of  .  solemnSy  swear 

that  I  will  according  to  the  best  of  my  skill,  learning,  ability  and 
judgment,  well  and  faithfully  execute  and  fulfill  the  duties  of  the 

office  of .  without  favour  or 

affection,  prejudice  or  partiality  to  any  person.  So  help  me  God. 

(2)  The  oath  shall  be  administered  by  a  judge  in  court. 

R.S.O.  1960.  c.  197,  a.  83(1,  2). 

(3)  Where  it  is  not  convenient  for  a  person  appointed  to  an  office  to 
attend  at  Toronto  to  take  the  oath,  it  may  be  taken  before  the  judge  of  the 
county  court  of  the  county  in  which  the  officer  resides.  Hnd  in  every  such 
case  the  judge  shall  forthwith  transmit  the  oath  to  and  it  shall  be  filed  in 
the  office  of  the  Registrar  of  the  Supreme  Court  at  Toronto.  R.S.O.  1960 
c.  19?.  s.  83(3);  1970,  c.  97,  s.  8. 
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Section  77 


Section 

77 

Section 

87 

change 

Section 

78(1) , (2) 

Section 

88(1) , (2) 

change 

Section 

79(1) , (2) 

S  ec  t  io  n 

89(1), (2) 

change 

f 

Section  87 

With  the  prior  approval  of  the  Attorney  General, 
every  local  registrar  of  the  Supreme  Court,  county  court 
clerk  and  surrogate  court  registrar  may,  by  writing  under 
his  hand  and  seal  of  office,  appoint  a  deputy  who  may 
perform  all  the  duties  required  to  be  performed  by  the 
officer  making  the  appointment,  and  the  appointment  shall 
be  kept  on  file  in  his  office. 

Section  78 

(1)  In  the  event  of  the  death,  suspension,  resignation, 
retirement  or  removal  of  a  local  registrar  of  the  Supreme 
Court,  county  court  clerk  or  surrogate  court  registrar,  the 
deputy  is  the  local  registrar  of  the  Supreme  Court,  county 
court  clerk  or  surrogate  court  registrar,  until  the  suspension 
is  terminated  or  another  person  has  been  appointed  and  has 
assumed  the  duties  of  such  officer. 

(2)  In  the  absence  of  a  deputy,  the  Attorney  General 
may  appoint  a  temporary  deputy. 

Section  79 

(1)  An  officer  who  is  paid  by  salary  shall  not  take 
for  his  own  benefit,  directly  or  indirectly,  any  fee  or  other 
remuneration  except  the  salary  to  which  he  is  entitled,  and 
the  fees  payable  in  respect  of  proceedings  in  his  office  are 
payable  to  the  Crown. 

(2)  Subsection  (1)  does  not  apply  to  the  fees  of  any 
court  reporter  who  is  entitled  to  take  the  fees  prescribed 
by  order  in  council. 


i__.i  nfr  ,  '  - -  mu.ci iwr  m  icouncu,  eve ry 

'  °  '  f“Prera'  r"urt’  «“"< r  court  clerk,  and 

rtllrtrar.  may,  by  wrllin,  und.r  hi.  hand  and  anal  of  office,  appoint  a  dep- 
uty  .ho  may  perform  all  the  dull.,  required  to  be  performed  by  the  officer 
making  the  appointment.  R.S.O.  I960,  c.  197,  a.  84. 

Section  88 


88. — (I)  In  th«  event  of  the  death,  ■utperuion,  resignation,  retirement 
or  removal  of  a  local  registrar,  county  court  clerk  or  surrogate  registrar, 
the  deputy  local  registrar,  deputy  county  court  clerk  or  deputy  surrogate 
registrar,  as  the  case  may  be.  Is  pro  tempore  the  local  registrar,  county 
court  clerk  or  surrogate  registrar,  as  the  case  may  be,  until  the  suspension 
Is  terminated  or  another  person  has  been  appointed  and  haa  assumed  the 
duties  of  the  local  registrar,  county  court  clerk  or  surrogate  registrar,  as 
the  case  may  be. 

(2)  Where  there  Is  no  deputy  local  registrar,  deputy  county  court  clerk 
or  deputy  surrogate  regislrar,  In  the  absence  of  or  in  the  event  of  the 
death,  suspension,  resignation,  retirement  or  removal  of  the  focal  regist¬ 
rar,  county  court  clerk  or  surrogate  registrar,  as  the  case  may  be,  the 
Crown  attorney  for  the  county  is  pro  tempore  the  local  registrar,  county 
court  clerk  or  surrogate  registrar,  as  the  case  may  be,  until  the  suspension 
Is  terminated  or  another  person  haa  been  Appointed  and  has  assumed  the 
duties  of  the  local  registrar,  county  court  clerk  or  surrogate  registrar,  as 
the  case  may  be.  R.S.O.  I960,  c.  197,  s.  86. 

Section  89 

89. — (I)  Except  where  In  this  Act  It  Is  otherwise  expressly  provided, 
an  officer  who  is  paid  by  salary  shall  not  take  for  his  own  benefit,  directly 
or  indirectly,  any  fee  or  emolument  except  the  salary  to  which  he  Is  enti¬ 
tled.  and  the  fees  payable  in  respect  of  proceedings  In  his  ofTlce  are  pay¬ 
able  to  the  Crown. 

(2)  Subsection  I  does  not  apply  to  the  fees  of, 

(a)  a  local  registrar  appointed  before  the  1st  day  of  April,  1953, 
on  an  examination  had  before  him  as  a  special  examiner  or 
on  a  reference  made  to  him  as  an  official  referee; 

(b)  a  stenographic  reporter  for  coplea  of  shorthand  notes  of  evi¬ 
dence,  who  is  entitled  to  take  the  feet  prescribed  by  order  In 
council.  R.S.O.  I960,  c.  197,  s.  86. 


Nim 


S  ec  t io  n  8  0(1) 
(2) 

(3) 

(4) 


Section  98(1) 

Section  99b  (1) 
(2) 


no  change 
new 

change 

change  in  form 


MASTERS 

Section  80 

(1)  The  Lieutenant  Governor  in  Council  on  the 
recommendation  of  the  Attorney  General  may  appoint  such 
Masters  of  the  Supreme  Court  as  are  considered  necessary. 


Section  98 

98. — (l)The  Lieutenant  Governor  in  Council,  on  the  recommendation 
of  the  Attorney  General,  may  appoint  auch  Maatera  of  the  Supreme  Court 
a a  are  conaidered  neceaaary. 


(2)  No  person  shall  be  appointed  a  master  unless  he 
is  a  barrister  and  solicitor  of  Ontario,  of  not  less  than  ten 
years  standing. 

(3)  The  Lieutenant  Governor  in  Council  on  the 
recommendation  of  the  Attorney  General,  may  appoint 
a  Senior  Master. 


Section  99b 


...  ,  *  *  t  u|1  inc  rrcummcnaa* 

tk»n  of  the  Attorney  General,  may  appoint  a  master  aa  Senior  Master. 

J2)  ,The„Altomey  General  may  designate  muter*  to  «ct  In  the  Hut  ot 
the  Senior  Maater  for  all  purpoaea  during  hia  illneaa  or  absence. 


(4)  The  Attorney  General  may  designate  a  master 
to  act  in  the  place  of  the  Senior  Master  for  all  purposes 
dunng  his  illness  or  absence. 
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NOTFS 


Section  81 

Section  82(1) , (2) 

(3) 

(4) 


Section  99a 

Section  99  (1 ) , ( 2) 

(3) 

(4) 


no  change 

change 
no  change 
change  in  form 


Section  81 

The  Judicial  Council  for  Provincial  Judges  established 
under  The  Provincial  Courts  Act  has  the  same  powers  and 
shall  perform  the  same  duties  in  respect  of  the  appointment 
of  and  investigation  of  complaints  against  masters  as  it  has 
or  may  perform  in  respect  of  provincial  judges. 

Section  82 

(1)  A  master  shall  retire  upon  attaining  the  age  of 
sixty-five  years,  but  may  retire  at  any  time  after  completing 
ten  years  in  office. 

(2)  Notwithstanding  subsection  (1),  a  master  appoin¬ 
ted  before  the  2nd  day  of  December,  1968  shall  retire  upon 
attaining  the  age  of  seventy  years,  but  may  retire  at  any 
time  after  completing  ten  years  in  office. 

(3)  Upon  attaining  an  age  for  retirement  under  sub¬ 
section  (1)  or  (2),  a  master  may  be  reappointed  to  hold  of¬ 
fice  during  pleasure,  but  shall  not  hold  office  after  attaining 
the  age  of  seventy-five  years. 


Section  99a 

99a.  The  Judicial  Council  tor  Provincial  Judres  established  under  The 
Provincial  Courts  Act  has  the  same  powers  and  shall  perform  the  same 
duties  in  respect  of  the  appointment  of  and  investigation  of  complaints 
against  masters  as  U  has  or  may  perform  in  respect  of  provincial  Judges. 

1976,  c.  30,  s.  4. 


Section  99 

99.— (I )  Every  master  shall  retire  upon  attaining  the  age  of  siity-flve 
year*. 

(2)  Notwithstanding  subsection  I,  a  master  appointed  before  the  2nd 
day  of  December.  1968  shall  retire  upon  attaining  the  age  of  seventy  year*. 

(3)  Upon  attaining  an  age  for  retirement  under  subsection  I  or  2,  a 
master  may  be  reappointed  to  hold  office  during  pleasure  but  shall  not 
hold  office  after  attaining  the  age  of  seventy-five  ylhra. 

(4)  A  master  may  at  any  time  resign  his  office  in  writing,  signed  by 
him  and  delivered  to  the  Attorney  General.  H.S.O.  I960,  c.  197  s  96-  1976, 
c.  30,  s.  4. 


(4)  A  master  may  at  any  time  resign  his  office  by  a 
resignation  in  writing,  signed  by  him  and  delivered  to  the 
Attorney  General. 
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Section  83(1)  ,  (2)  ,(3)  Section  9 8 ( 2)  ,  ( 3 ) ,  ( 4  )  no  change 


Section  84(1)  Section  99b  (  3) 

(2) 

Section  83 

(1)  A  master  may  be  removed  from  office  before 
attaining  retirement  age  only  for  misbehaviour  or  for  in¬ 
ability  to  perform  his  duties  properly  and  only  if, 

(a)  the  circumstances  respecting  the  misbeha¬ 
viour  or  inability  are  first  inquired  into;  and 

(b)  the  master  is  given  reasonable  notice  of 
the  time  and  place  for  the  inquiry  and  is 
afforded  an  opportunity,  by  himself  or 
his  counsel,  of  being  heard  and  of  cross- 
examining  the  witnesses  and  of  producing 
evidence  on  his  own  behalf. 

(2)  For  the  purpose  of  making  an  inquiry  under  sub¬ 
section  ( 1 ),  the  Lieutenant  Governor  in  Council  may  appoint 
one  or  more  judges  of  the  Supreme  Court  who  shall  make 
the  inquiry  and  report  thereon,  and  a  judge  so  appointed 
has,  for  that  purpose,  the  powers  of  a  commission  under 
Part  11  of  The  Public  Inquiries  Act,  1971,  which  part  applies 
to  such  inquiry  as  if  it  were  an  inquiry  under  that  Act. 

(3)  An  order  removing  a  master  from  office  under 
this  section  may  be  made  by  the  Lieutenant  Governor  in 
Council,  and  the  order  and  the  report  of  the  inquiry  shall 
be  laid  before  the  Legislative  Assembly  if  it  is  in  session 
or,  if  not,  within  fifteen  days  after  the  commencement  of 
the  next  ensuing  session. 

Section  84 

(1)  The  Senior  Master  shall  have  general  supervision 
and  direction  over  the  administration  of  the  offices  of  the 
masters  and  the  assigning  of  masters  for  hearings  as  circum¬ 
stances  may  require. 

(2)  The  Senior  Master  shall  also  have  general  super¬ 
vision  and  direction  over  the  administration  of  the  offices  of 
the  local  masters  who  are  not  countv  court  iurlwec 


change  in  form 
new 


Section  98 
98 


(2)  A  master  may  be  removed  from  office  before  attaining  retirement 
age  only  for  misbehaviour  or  for  inability  to  perform  his  duties  properly 
and  only  If, 

(a)  the  circumstances  respecting  the  misbehaviour  or  inability 
are  first  inquired  Into;  and 

(b)  the  master  Is  given  reasonable  notice  of  the  time  and  place 
for  the  inquiry  and  is  afforded  an  opportunity,  by  himself  or 
his  counsel,  of  being  heard  and  of  cross-examining  the  wit¬ 
nesses  and  of  producing  evidence  on  his  own  behalf. 

(3)  For  the  purpose  of  making  an  inquiry  under  subsection  2,  the 
Lieutenant  Governor  in  Council  may  appoint  one  or  more  judges  of  the 
Supreme  Court  who  shall  make  the  Inquiry  and  report  thereon,  and  a 
judge  so  appointed  has,  for  that  purpose,  the  powers  of  a  commission 
under  Part  II  of  The  Public  Inquiries  Act,  1971,  which  Part  applies  to  such 
inquiry  as  if  it  were  an  inquiry  under  that  Act. 

(4)  An  order  removing  a  master  from  office  under  this  section  may  be 
made  by  the  Lieutenant  Governor  In  Council  and  the  order  and  the  report 
of  the  inquiry  shall  be  laid  before  the  Legislative  Assembly  if  It  1b  in  ses¬ 
sion  or,  If  not,  within  fifteen  days  after  the  commencement  of  the  next 
ensuring  session.  H.S.0. 1960,  c.  197,  s.  96;  1976,  c.  30,  s.  4. 


SECTION  99B 

(3)  The  Senior  Master  shall  have  general  supervision  and  direction 
over  the  administration  of  the  offices  of  the  masters  and  arranging  and 
assigning  masters  for  hearings  as  circumstances  require.  1976,  c.  30,  s.  4. 


NOTFS 


Section  85 


Section  8  5  ( 1 )  ,  (  2 )  ,  (  3) 

(4) 


Section  99c(l) ,(2), (3) 
(4) 


no  change 
change  in  form 


(1)  The  Lieutenant  Governor  in  Council  may  make 
regulations, 


(a)  fixing  the  remuneration  of  masters;  and 

(b)  providing  for  the  benefits  to  which  masters 

are  entitled,  including, 

(i)  leave  of  absence  and  vacations; 

(ii)  sick  leave  credits  and  payments  in  re¬ 
spect  of  such  credits; 

(iii)  pension  benefits  for  masters  and  their 
widows  and  surviving  children,  and  for 
the  transfer  or  other  disposition  of 
benefits  in  respect  thereof  to  which 
persons  appointed  as  masters  under  this 
Act  were  entitled  under  The  Public 
Service  Act  or  The  Public  Service 
Superannuation  Act  at  the  time  of  their 
appointment  under  this  Act. 

(2)  Subject  to  subsection  (3),  unless  authorized  by 
the  Lieutenant  Governor  in  Council,  a  master  shall  not 
practise  or  actively  engage  in  any  business,  trade  or  occu¬ 
pation,  but  shall  devote  his  whole  time  to  the  performance 
of  his  duties  as  a  master. 


Section  99c 

99c.  (1 )  The  Lieutenant  Governor  In  Council  may  make  regulation#, 
(a)  filing  the  remuneration  of  masters; 

<b>  providing  for  the  benefit#  to  which  maatere  are  entitled. 
Including, 

(I)  leave  of  absence  and  vacation#, 

(II)  alck  leave  credit#  and  payment#  In  respect  of  such 
credit#, 

(III)  pen# Ion  benefit#  for  mactera  and  Uielr  widow#  and  sur¬ 
viving  children, 

and  for  the  transfer  or  other  disposition  of  benefits  In 
re«pect  thereof  to  which  persons  appointed  a#  maatere  under 
this  Act  were  entitled  under  The  Public  Service  Act  or  The 
Public  Service  Superannuation  Act  at  the  time  of  their 
appointment  under  this  Act. 

(2)  Subject  to  subsection  3.  unless  authorised  by  the  Lieutenant  Gov¬ 
ernor  In  Council,  ■  master  shall  not  practise  or  actively  engage  in  any 
business,  trade  or  occupation  but  shall  devote  hi#  whole  time  to  the  pen 
formance  of  his  duties  a#  a  master. 

(3)  A  master,  with  the  previous  consent  of  the  Attorney  General,  may 
act  a#  arbitrator  or  conciliator. 

(4)  The  Public  Authorities  Protection  Act  applies  to  masters  In  the 
same  manner  and  to  the  same  estent  as  It  applies  to  justices  of  the  peace, 
without  limiting  any  other  defences  available  to  masteri  under  the  law  In 
respect  of  acts  done  In  the  eiecutton  of  their  duties.  1976,  c.  30.  a.  4. 


(3)  A  master,  with  the  previous  consent  of  the 
Attorney  General,  may  act  as  arbitrator  or  conciliator. 

(4)  The  Public  Authorities  Protection  Act  applies  to 
masters  in  the  same  manner  and  to  the  same  extent  as  it 
applies  to  justices  of  the  peace,  without  limiting  any  other 
defences  available  to  such  officers  under  the  law  in  respect 
of  acts  done  in  the  execution  of  their  duties. 


Section  86(1) ,(2) 


Section  99d(l)  ,  (  3) 


no  change 


NOTES 


Section  87(1) , (2) , (3) , 
(4) 


Rule  759 


new 

change  in  form 


Section  86 

(1)  The  Lieutenant  Governor  in  Council,  on  the 
recommendation  of  the  Attorney  General,  may  appoint 
such  local  masters  as  are  considered  necessary. 

(2)  In  the  absence  or  inability  to  act  of  a  local 
master  appointed  under  subsection  (1),  the  county  court 
judge  may  perform  the  duties  and  exercise  the  powers  of 
the  local  master. 


TAXING  OFFICERS 

Section  87 

(1)  Every  master  is  ex  officio  a  taxing  officer,  and 
every  local  master  who  is  not  a  county  court  judge,  local 
registrar  and  deputy  local  registrar  is  ex  officio  a  local 
taxing  officer. 

(2)  The  Lieutenant  Governor  in  Council,  on  the 
recommendation  of  the  Attorney  General,  may  appoint 
such  additional  taxing  officers  and  local  taxing  officers 
as  are  considered  necessary. 


Section  99d 

99d. — (I)  The  Lieutenant  Governor  in  Council,  on  the  recommenda¬ 
tion  of  the  Attorney  General,  may  appoint  such  local  marten  as  are  coo* 
a  kicked  necessary. 


(3)  In  the  absence  or  inability  to  act  of  a  local  master  appointed  under 
subsection  1,  the  county  court  Judfe  may  perform  the  duties  and  exercise 
the  powers  of  the  local  master.  1975,  c.  30,  s.  4. 


Rule  759 

759.  Ail  taxing  offlcen,  for  the  purpose  of  any  taxation,  have  power  to 
administer  oaths  and  take  evidence,  direct  production  of  books  and  docu¬ 
ments,  make  certificates  and  five  general  directions  for  the  conduct  of 
taxations  before  them. 


(3)  The  Senior  Master  shall  have  general  supervision 
and  direction  over  the  administration  of  the  offices  of  all 
tax  mg  officers  and  local  taxing  officers. 

(4)  Every  taxing  officer,  for  the  purpose  of  taxing 
costs,  shall  have  the  power  to  administer  oaths,  take  evi¬ 
dence,  direct  production  of  documents  and  give  general 
directions  for  the  conduct  of  any  taxation  before  him. 


7  7 


NDTFS 


Section  88(1) 

(2) 

Section  89(1)  ,  (2) 


new 

Section  100  change 

Section  101(1), (2)  change  in  form 


LOCAL  REGISTRARS 


Section  88 

(1)  The  Registrar  of  the  Supreme  Court  shall  have 
general  supervision  and  direction  over  every  local  registrar. 

(2)  Unless  another  pereon  is  appointed,  the  clerk  of 
the  county  court  is  ex  officio  local  registrar  for  his  county. 

COURT  REPORTERS 

Section  89 

(1)  Every  court  reporter  is  an  officer  of  the  court 
to  which  he  is  appointed,  and  shall  perform  such  duties  as 
are  assigned  to  him  by  the  Lieutenant  Governor  in  Council 
or  hv  the  rules. 

(2)  Every  court  reporter  shall  take  and  subscribe  the 
following  oath  before  a  judge  of  the  court  to  which  he  is 
appointed,  and  the  oath  shall  be  filed  with  the  local  registrar 
or  county  court  cleric,  as  the  case  may  be: 

/.  . solemnly  and 

sincerely  promise  and  swear  that  /  will  faithfully  report 
the  evidence  and  proceedings  in  each  case  in  which  / 
act  as  court  reporter.  So  help  me  God. 


Section  100 

100.  Unless  another  person  is  appointed,  the  clerk  of  the  district  court 
Is  ei  officio  local  registrar  for  his  district.  R.9.O.  I960,  c.  197,  a.  97. 

STENOGRAPHIC  REPORTERS 

Section  101 

101. — (1)  The  stenographic  reporters  are  officers  of  the  court  to  which 
they  are  appointed,  and  shall  perform  such  other  duties  as  are  assigned  to 
them  by  the  Lieutenant  Governor  in  Council  or  by  the  rules. 

(2)  Every  such  reporter  shall  take  and  subscribe  the  following  oath 
before  a  judge  of  the  court  to  which  he  is  appointed,  and  the  oath  shall  be 
filed  with  the  proper  officer  of  that  court: 

I . solemnly  and  sincerely  promlae  and  swear  that 

I  will  faithfully  report  the  evidence  and  proceedings  in  each  case 
in  which  I  act  as  stenographic  reporter.  So  help  me  God. 

R.S.O.  1960,  c.  197,  a.  98. 


ffiHS 


Section  90(1) 

(2) , (3) 

Section  91 


Section  118(1) 

(2), (3) 

Section  119 


change 

change  in  form 
change  in  form 


LOCAL  JUDGES  OF  THE  HIGH  COURT 


Section  90 

(1)  Every  judge  of  a  county  court  is  a  local  judge  of 
the  Hjgh  Court  for  the  purposes  of  his  jurisdiction  in  actions 
in  the  Supreme  Court  and  may  be  styled  a  local  judge  of  the 
Supreme  Court  and  may  exercise  all  such  power  and  authority 
in  all  proceedings  in  the  Supreme  Court  as  he  is,  by  statute 
or  the  rules  empowered  to  do. 

(2)  Where  a  county  court  judge  is  authorized  to 
exercise  jurisdiction  in  a  county  other  than  the  county  for 
which  he  is  appointed,  he  has,  while  exercising  jurisdiction 
in  such  county,  the  same  power  and  authority  as  a  local 
judge  of  the  High  Court  as  though  he  were  a  judge  of  the 
county  court  of  such  county. 

(3)  Without  limiting  the  generality  of  subsections  ( 1 ) 
and  (2),  the  jurisdiction  of  a  local  judge  of  the  High  Court 
extends  to  the  exercising  of  all  such  power  and  authority  as 
may  be  exercised  by  the  Supreme  Court  or  a  judge  thereof 
under  the  Divorce  Act  (Canada),  and  where  a  claim  for  any 
other  relief  is  joined  with  a  petition  for  divorce,  a  local  judge 
of  the  High  Court  has  the  same  power  and  authority  to  deal 
with  such  claim  as  may  be  exercised  by  the  Supreme  Court 
or  a  judge  thereof. 

SHERIFFS,  ETC. 

Section  91 

Every  sheriff,  deputy  sheriff,  jailer,  constable  and 
other  peace  officer  shall  aid,  assist  and  obey  the  court  and 
the  judges  thereof  in  the  exercise  of  the  jurisdiction  con¬ 
ferred  by  this  Act,  and  otherwise,  whenever  by  the  rules  or 
by  an  order  of  the  court  or  of  a  judge  he  is  required  to  do  so. 


Section  118 

118.— (1)  Every  judge  of  a  county  court  is  a  local  judge  of  the  High 
Court  for  the  purpoeea  of  hi*  jurisdiction  In  actions  In  the  Supreme  Court, 
and  may  be  styled  a  local  judge  of  the  Supreme  Court,  and  has.  in  all 
causes  and  actions  In  the  Supreme  Court,  subject  to  the  rules,  power  and 
authority  to  do  and  perform  all  such  sets  and  transact  all  such  business  in 
respect  of  matters  and  causes  in  or  before  the  High  Court  as  he  is  by  stat¬ 
ute  or  the  rules  empowered  to  do  and  perform.  R.8.O.  I960,  c.  197,  a. 
116(1);  1970,  c.  97.  s.  11(1). 

(2)  Where  a  county  court  judge  la  authorised  to  exercise  jurisdiction 
In  a  county  other  than  the  county  for  which  he  I*  appointed,  he  has,  while 
exercising  jurisdiction  In  such  county,  the  like  power  as  a  local  judge  of 
the  High  Court  as  though  he  were  s  Judge  of  the  county  court  of  such 
county.  R.8.O.  I960,  c.  197,  s.  116(2). 

(3)  Without  limiting  the  generality  of  subsections  1  and  2,  the  juris¬ 
diction  of  the  local  Judges  of  the  High  Court  extends  to  the  exercising  of 
all  such  powers  and  authorities  and  the  performing  of  such  acts  and  the 
transacting  of  all  such  business  as  may  be  exercised,  performed  or  trans¬ 
acted  by  the  Supreme  Court  of  a  judge  thereof  under  the  Divorce  Act  (Can- 
ada)  and  where  a  claim  for  other  relief  is  joined  in  a  petition  for  divorce, 
the  local  judges  of  the  High  Court  have  the  same  Jurisdiction  and  authori¬ 
ties  to  deal  with  such  claim  as  may  be  exercised  by  the  Supreme  Court  or  a 
judge  thereof.  1970,  c.  97,  a.  11(2);  1975,  c.  30,  a.  7;  1978,  c.  81(3). 


Section  119 

119.  Sheriffs,  deputy  sheriffs,  jailers,  constables  and  other  peace 
officers,  shall  aid,  assist  and  obey  the  court  and  the  judges  thereof  in  the 
exercise  of  the  jurisdiction  conferred  by  this  Act,  and  otherwise,  whenever 
by  the  rules  or  by  the  order  of  the  court  or  of  a  judge  required  so  to  do. 

K.S.O.  I960,  c.  197,  s.  116. 


HOTFS 


change  in  form 

change 

change 


79 


Section  9 2  (1 )  ,  ( 2)  ,  (  3 )  Section  10 

(4) 

(5) 

(6) 


OFFICIAL  EXAMINERS 

Section  92 

(1)  Every  local  registrar  of  the  Supreme  Court, 
deputy  registrar  and  clerk  of  the  county  court  is  ex  officio 
an  official  examiner  for  the  county  for  which  he  is  appointed. 

(2)  The  Lieutenant  Governor  in  Council  may  appoint 
such  additional  official  examiners  as  are  considered  necessary. 

(3)  An  official  examiner  shall  not  solicit  any  party, 
solicitor  or  other  person  to  have  an  official  examination 
taken  before  him,  nor  shall  any  one  do  so  on  his  behalf  with 
his  knowledge  or  assent,  on  pain  of  forfeiture  of  office. 

(4)  With  the  prior  approval  of  the  Attorney  General, 
every  official  examiner  may,  by  writing,  appoint  a  deputy 
who  may  perform  all  the  duties  required  to  be  performed 
by  the  official  examiner  making  the  appointment,  and  the 
appointment  shall  be  kept  on  file  in  his  office. 

(5)  In  the  event  of  the  death,  suspension,  resignation, 
retirement  or  removal  of  an  official  examiner,  the  deputy 
official  examiner  is  the  official  examiner  until  the  suspen¬ 
sion  is  terminated  or  another  person  has  been  appointed 
and  has  assumed  the  duties  of  such  officer. 

(6)  In  the  absence  of  a  deputy,  the  Attorney  General 
may  appoint  a  temporary  deputy. 


(1)  ,(2) ,  (3) 

(7) 

(6) 

new 


Section  102 

•°2- — (1)  Every  local  registrar,  deputy  registrar  and  clerk  of  the 
county  court  la  ex  officio  a  special  examiner  for  the  county  for  which  he  ia 
appointed.  R.S.O.  I960,  c.  197,  a.  100<  I ). 

(2)  The  Lieutenant  Governor  In  Council  may  appoint  additional  ape- 
cial  examine™.  1968,  c.  69,  a.  4. 

131  There  ■hall  be  at  least  four  aneclal  examine™  In  Toronto. 


(8)  Where  It  appean  to  the  Lieutenant  Governor  In  Council  that  a 
local  registrar,  a  deputy  registrar,  or  a  clerk  of  a  county  court,  elsewhere 
than  In  Toronto,  Is  Infirm  or  ill,  or  is  otherwise  unable  or  unfit  to  art  per¬ 
sonally  as  special  examiner,  or  if  he  is  absent  on  leave,  the  Lieutenant 
Governor  in  Council  may  appoint  the  stenographic  reporter  for  the  county 
court,  or  some  other  person  to  act  temporarily  or  otherwise  as  such  spe¬ 
cial  examiner  In  his  stead. 

(7)  In  case  of  the  absence  on  leave  or  illness  of  any  other  special 
examiner  he  may,  with  the  approval  of  the  Chief  Justice  of  Ontario, 
appoint  a  deputy  to  act  for  him  during  such  absence  or  Illness.  R.S.O. 
1960,  c.  197,  s.  100(3-7). 


NOTFS 


Section  93(1)  ,  (  2) 


Section  105(1) , (2) 


change 


INSPECTOR  OF  LEGAL  OFFICES 

Section  93 

( 1 )  The  Lieutenant  Governor  in  Council  may  appoint 
an  officer  to  be  called  the  Inspector  of  Legal  Offices  to  in¬ 
spect  all  court  offices  and  such  other  offices  connected  with 
the  administration  of  justice  as  the  Lieutenant  Governor  in 
Council  may  direct. 

(2)  The  Lieutenant  Governor  in  Council  may  appoint 
an  Assistant  Inspector  of  Legal  Offices  and,  in  the  absence 
of  the  Inspector  or  if  the  office  of  Inspector  is  vacant  or  if 
directed  by  the  Inspector,  the  Assistant  Inspector  of  Legal 
Offices  has  the  powers  and  may  perform  the  duties  of  the 
Inspector  under  this  or  any  other  Act. 


Section  105 

106.—  (1)  The  Lieutenant  Governor  in  Council  may  appoint  an  officer, 
to  be  called  the  Inspector  of  Legal  Offices,  to  inspect  the  offices  of  the 
Supreme  Court,  of  local  courts,  of  Crown  attorneys,  and  such  other 
offices  connected  with  the  administration  of  justice  as  the  Lieutenant 
Governor  in  Council  may  direct.  R.S.O.  1960,  c.  197,  a.  103. 

(2)  The  Lieutenant  Governor  in  Council  may  appoint  a  barrister  or 
solicitor  to  be  the  Assistant  Inspector  of  Legal  Offices,  and,  in  the  absence 
of  the  Inspector  or  if  the  office  of  Inspector  is  vacant  or  if  directed  by  the 
Inspector,  the  Assistant  Inspector  of  Legal  Offices  has  the  powers  and 
may  perform  the  duties  of  the  Inspector  under  this  or  any  other  Act.  1962- 
63,  c.  124,  s.  47. 


S' 


NOTFS 


Section  94(1)  ,  (2)  ,  (  3) 


Section  106 ( 2) , ( 3) , (4 )  change 


Section  94 

(1)  The  Inspector  may  inquire  into  the  conduct  of 
any  officer,  other  than  a  master  or  local  master,  in  relation 
to  his  official  duties  or  acts.  He  may  require  such  officer 
or  any  other  person  to  give  evidence  before  him  on  oath, 
and  for  that  purpose  he  has  the  same  power  to  summon  the 
officer  or  other  person  to  attend  as  a  witness,  to  enforce 
his  attendance  and  to  compel  him  to  produce  books  and 
documents  and  to  give  evidence,  as  any  court  has  in  civil 
cases. 

(2)  Any  officer,  other  than  a  master  or  local  master, 
shall,  when  and  as  often  as  required  by  the  Inspector,  pro¬ 
duce  for  examination  and  inspection  ail  books  and  docu¬ 
ments  that  are  required  to  be  kept  by  them  and  shall  report 
to  the  Inspector  all  such  matters  relating  to  any  cause  or 
proceeding  as  the  Inspector  requires. 

(3)  Where  books,  documents,  papers  or  other  material 
have  been  preserved  in  the  Supreme  Court  or  in  a  county  or 
surrogate  court  for  so  long  that  it  appears  they  need  not  be 
preserved  any  longer,  an  order  authorizing  the  Inspector  to 
cause  their  destruction  or  other  disposition  may  be  made, 


Section  108- 

(2)  Where  the  Inspector  has  occasion  to  Inquire  Into  the  conduct  of 
•nr  officer  other  than  a  muter  in  relation  to  hla  official  dutiea  or  acta,  he 
may  require  the  officer  or  any  other  person  to  five  evidence  before  him  on 
oath,  and  for  that  purpose  h*  hu  »he  same  power  to  tummon  the  officer  or 
other  person  to  attend  u  a  witness,  to  enforce  his  attendance  and  to  com¬ 
pel  him  to  produce  books  and  documents  and  to  five  evidence,  u  anr 
court  hu  In  civil  caaes. 

(3)  The  officers  shall,  when  and  u  often  u  required  by  the  Inspector, 
produce  for  examination  and  Inspection  all  books  and  documents  that  are 
required  to  be  kept  by  them,  and  shall  report  to  the  Inspector  all  auch  mat¬ 
ters  relating  to  any  cause  or  proceeding  u  the  Inspector  requires.  R.S.O. 
I960,  c.  197,  s.  I0t(  14);  1976,  c.  30.  s.  « I )  and  (2). 

(4)  Where  books,  documents,  papers  or  other  material  have  been  pre¬ 
served  In  the  Supreme  Court  or  In  s  county  or  district  court  for  so  long 
thst  It  sppears  they  need  not  be  preserved  any  longer,  an  order  authoris¬ 
ing  the  Inspector  to  cause  their  destruction  or  other  disposition  may  be 
made. 

(a)  in  the  Supreme  Court  by  the  Chief  Justice  of  Ontario;  and 

(b)  In  other  courts,  by  the  Chief  Judge  of  the  County  and  Dis¬ 
trict  Courts.  1988,  c.  59,  a.  5. 


(a)  in  the  Supreme  Court  by  the  Chief  Justice 
of  Ontario;  and 

(b)  in  a  county  or  surrogate  court,  by  the  Chief 
Judge  of  the  County  and  District  Courts. 


MOM 


Section  95(1) 

Section  10  7  ( 1 ) 

change 

(2) 

(9) 

change 

(3) 

(9) 

change 

(4) 

(10) 

change 

(5) 

(2) 

change 

(6) 

- 

new 

OFFICIAL  GUARDIAN 

Section  107 

Section  95 

(1)  The  Lieutenant  Governor  in  Council  shall  appoint 
a  barrister  and  solicitor  of  Ontario  of  not  less  than  ten  years 
standing  to  be  the  Official  Guardian. 

(2)  The  Lieutenant  Governor  in  Council  may  appoint 
one  or  two  similarly  qualified  persons  to  act  as  Deputy 
Official  Guardian,  and  each  Deputy  shall  have  all  the  powers 
and  may  perform  any  of  the  duties  of  the  Official  Guardian. 


107.— (I)  No  person  shall  be  appointed  Official  Guardian  unless  he  Is 
a  barrister  and  solicitor  of  Ontario  of  not  less  than  ten  yews  standin*. 
R.S.O.  I960,  c.  197,8.  105<1). 

(2)  The  Official  Guardian  shall  be  the  guardian  ad  litem  or  nert  friend 
of  Infants  and  other  persons  In  accordance  with  any  Act  or  the  rules  or  an 
order  of  a  court  or  Judge.  1960-61,  c.  41,  s.  2. 


(3)  In  the  case  of  the  illness  or  absence  of  the  Official 
Guardian,  the  senior  Deputy  Official  Guardian  shall  act  as 
Official  Guardian  and,  if  the  office  of  the  Official  Guardian 
becomes  vacant,  the  senior  Deputy  Official  Guardian  shall 
act  as  Official  Guardian  until  an  Official  Guardian  is  appoin¬ 
ted,  unless  the  Attorney  General  otherwise  directs. 

(4)  In  the  case  of  the  illness  or  absence  of  the  Official 
Guardian  or  if  the  office  of  the  Official  Guardian  becomes 
vacant  and  no  Deputy  has  been  appointed,  the  Attorney 
General  is  ex  officio  Official  Guardian  until  another  appoint¬ 
ment  is  made. 


(5)  The  Official  Guardian  shall  represent  and  protect 
the  rights,  interests  and  welfare  of  minors,  and  any  other 
persons  under  disability,  and  shall  act  as  litigation  guardian 
for  minors  and  other  persons  under  disability,  in  accordance 
with  any  Act,  the  rules  or  any  order  of  a  court  or  judge. 

(6)  The  Official  Guardian  is  entitled  to  obtain  all 
records  and  information  a  parent,  guardian  or  next  of  kin 
may  obtain. 


(9)  The  Lieutenant  Governor  in  Council  may  appoint  one  or  two  per¬ 
sons  to  act  as  the  deputy  or  the  deputies,  as  the  case  may  be,  of  the  Offi¬ 
cial  Guardian  during  his  absence  or  illness,  and  while  so  acting  each  such 
deputy  has  all  the  powers  and  may  perform  any  of  the  duties  of  the  Offi¬ 
cial  Guardian.  1965,  c.  51,  s.  4. 

( 19)  If  the  office  of  Official  Guardian  becomes  vacant,  the  Minister  of 
the  Attorney  General  is  es  officio  Official  Guardian  until  another  appoint¬ 
ment  is  made.  1965,  c.  51,  a.  4. 
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SECTION  95  COMTINl'FD 


(7)  The  Official  Guardian  shall  not  be  required  to 
give  security  for  costs  in  any  proceeding,  nor  shall  he  be 
liable  to  be  examined  for  discovery  in  any  proceeding  in 
which  he  is  acting  as  litigation  guardian,  but  he  shall  disclose 
and  produce  for  inspection  any  relevant  document  in  his 
possession,  custody  or  control  which  is  not  privileged. 

(8)  The  same  costs  as  are  payable  to  counsel  and 
solicitors  are  payable  to  the  Official  Guardian  and,  unless 
otherwise  ordered,  he  is  entitled  to  his  costs  in  any  event 
of  the  cause. 

(9)  The  Official  Guardian  may  act  as  solicitor  or 
counsel  in  the  discharge  of  his  duties  and  responsibilities, 
or  he  may  retain  another  solicitor  or  counsel  to  represent 
him  in  any  proceeding. 

(10)  The  Provincial  Auditor  shall  examine  and  report 
upon  the  accounts  and  financial  transactions  of  the  Official 
Guardian. 

(11)  Unless  the  Lieutenant  Governor  in  Council  other¬ 
wise  directs,  the  Official  Guardian  or  a  Deputy  Official 
Guardian  shall  not  directly  or  indirectly  practise  the  profes¬ 
sion  of  law  or  act  as  a  notary  public  or  do  any  conveyancing 
or  prepare  any  paper  or  document  to  be  used  in  any  court 
in  Ontario  except  in  the  discharge  of  his  duties  as  Official 
Guardian  or  of  a  duty  that  is  assigned  to  him  under  this  or 
any  other  Act. 


Section  107— (Continued) 

t3)  The  same  costa  aa  are  payable  to  counael  and  solicitors  are  payable 
to  the  Official  Guardian,  but  all  coate  paid  to  him  shall  be  entered  In  hla 
books  of  account  or  may  be  paid  Into  court  to  the  credit  of  an  account 
entitled  "Account  of  the  Official  Guardian”. 

(11)  The  Official  Guardian  may  retain  eollcitoni  out  of  Toronto  aa 
agents  for  the  purpose  of  any  proceeding  being  carried  on  out  of  Toronto, 
and  a  solicitor  so  retained  ia  entitled  to  the  same  coats  for  the  work  actu¬ 
ally  done  by  him  aa  the  Official  Guardian  would  have  been  entitled  to  If 
the  work  had  been  done  by  him,  and  sucn  costa  shall  be  paid  to  the  Official 
Guardian  and  the  agent's  fees  and  disbursements  shall  be  paid  by  the  Offi¬ 
cial  Guardian  and  shall  be  deemed  a  disLjrsement  of  the  Official  Guardi¬ 
an.  R.S.O.  I960,  c.  197,  a.  105(11 ). 

(12)  Tha  Provincial  Auditor  she!'  examine  and  report  upon  the 
accounts  and  financial  transactions  of  the  Official  Guardian.  1967,  c.  41, 

s.  2. 

(13)  If  the  Lieutenant  Governor  In  Council  so  directs,  the  Official 
Guardian  shall  not  directly  or  Indirectly  practise  the  profession  of  the  law 
as  counsel  or  solicitor  or  act  as  a  notary  public  or  conveyancer  or  do  any 
matter  of  conveyancing  or  prepare  any  paper  or  document  to  be  used  in 
any  court  in  Ontario  eicept  in  the  discharge  of  his  duties  as  Official 
Guardian  or  of  a  duty  that  is  assigned  to  him  under  this  Act. 


(16)  Unless  otherwise  ordered  by  the  court  or  a  Judge,  the  Official 
Guardian  shall  not  be  required  to  give  security  for  the  cost  of  any  proceed¬ 
ing. 
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SECTION  95  rrwiNliFIl 


(12)  It  is  the  duty  of  the  Official  Guardian  to  see 

that, 

(a)  moneys  payable  on  mortgages  held  by  the 
Accountant,  in  which  persons  for  whom  the 
Official  Guardian  has  acted  are  interested, 
are  promptly  paid; 

(b)  the  mortgaged  premises  are  kept  property 
insured;  and 

(c)  the  taxes  thereon  are  duly  paid. 

(13)  The  Official  Guardian  shall  deposit  in  the  Ac¬ 
countant’s  office  a  statement  showing  the  distribution  of  the 
proceeds  of  lands  sold  or  mortgaged  with  his  approval  under 
The  Devolution  of  Estates  Act  and  the  dates  of  births  of 
minors  interested. 

(14)  All  money  received  by  the  Official  Guardian  on 
behalf  of  any  person  for  whom  he  acts  shall,  unless  otherwise 
ordered,  be  paid  into  court  to  the  credit  of  the  person 
entitled. 

(15)  Where  the  amount  of  money  payable  into  court 
under  this  section  is  ascertained  by  the  deduction  of  un  taxed 
costs  from  a  fund,  the  Official  Guardian  may  require  such 
costs  to  be  taxed,  and  the  solicitor  who  has  received  such 
costs  shall  forthwith  pay  into  court  for  the  person  for  whom 
the  Official  Guardian  acts,  any  balance  that  is  found  to  be 
due  as  a  result  of  such  taxation. 


Rule  724 

724.  It  is  the  duty  of  the  Official  Guardian  to  see  that  moneya  payable 
on  mortgages  held  by  the  Accountant,  In  which  persona  for  whom  tW 
Guardian  has  acted  are  interested,  are  promptly  paid,  and  that  the  mort- 
gaged  premises  are  kept  properly  insured,  and  that  the  taxes  thereoa  an 
duly  paid. 


Rule  737 

737.— (1)  The  Official  Guardian  Bhall  deposit  in  the  Accountant’s 
office  a  statement  showing  the  distribution  of  the  proceeds  of  lands  sold  or 
mortgaged  with  his  approval  under  The  Devolution  of  Estates  Act,  and  the 
dates  of  births  of  infants  interested. 

(2)  All  money  received  by  the  Official  Guardian  on  behalf  of  infanta, 
mentally  incompetent  persons,  absentees  or  other  persons  for  whom  he 
acts  shall,  without  order,  be  paid  into  court  to  the  credit  of  the  person 
entitled. 


(b)  Where  the  amount  of  money  payable  into  court  under  this  rule  is 
ascertained  by  the  deduction  of  untaxed  costs  from  a  fund,  the  Official 
Guardian  may  require  such  costs  to  be  taxed,  and  the  solicitor  who  has 
received  such  costs  shall  forthwith  pay  into  court  for  the  infant  or  men¬ 
tally  incompetent  person  or  absentee  any  balance  that  Is  found  to  be  due 
as  a  result  of  such  taxation. 
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Section  96 

( 1 )  The  Accountant  of  the  Supreme  Court  is  a  corpora¬ 
tion  sole  by  the  name  of  “The  Accountant  of  the  Supreme 
Court  of  Ontario”,  and  as  such  corporation  has  perpetual 
succession  and  may  sue  and  be  sued  and  may  plead  and  be 
impleaded  in  any  of  Her  Majesty’s  courts. 

(2)  All  money,  mortgages,  stocks,  securities  and 
property  now  vested  in  the  Accountant,  as  such  corporation 
sole,  shall  contine  to  be  so  vested  in  him,  and  all  money 
in  court  and  all  securities  in  which  money  paid  into  court 


Section  108 

108. — (I )  The  Accountant  of  the  Supreme  Court  la  a  corporation  aole 
by  the  name  of  "The  Accountant  of  the  Supreme  Court  of  Ontario”,  and  aa 
such  corporation  sole  has  perpetual  succession  and  may  sue  and  be  sued 
and  may  plead  and  be  impleaded  In  any  of  Her  Majesty's  courts. 

(2)  All  money,  mortgages,  stocks,  securities  and  property  now  vesta.! 

in  the  Accountant,  as  such  corporation  sole,  shall  continue  to  be  so  vested 
In  him,  and  all  money  in  court  and  all  securities  in  which  money  paid  Into 
court  is  invested  is  vested  in  him  as  such  corporation  sole,  subject  to  this 
Act. 


is  invested  is  vested  in  him  as  such  corporation  sole,  subject 
to  this  Act. 

(3)  With  the  prior  approval  of  the  Attorney  General, 
the  Accountant  may,  by  writing  under  his  hand  and  seal  of 
office,  appoint  a  Deputy  who  may  perform  all  the  duties 
required  to  be  performed  by  the  Accountant,  and  the 
appointment  shall  be  kepi  on  file  in  his  office. 

(4)  In  the  event  of  the  death,  suspension,  resignation, 
retirement  or  removal  of  the  Accountant,  the  Deputy  is  the 
Accountant  until  the  suspension  is  terminated  or  another 
person  has  been  appointed  and  has  assumed  the  duties  of 
that  office. 

(5)  In  the  absence  of  a  Deputy,  the  Attorney  General 
may  appoint  a  temporary  Deputy. 

(6)  The  expenses  of  the  Accountant’s  office,  including 
all  salaries,  are  payable  out  of  the  moneys  that  are  appro¬ 
priated  therefor  by  the  Legislature,  and  the  Lieutenant 
Governor  in  Council  may  provide  for  payment  out  of  the 
income  from  the  funds  in  court. 


(3)  Where  there  Is  ■  vacancy  In  the  ofHce  of  Accountant,  such  officer  ' 
or  person  as  Is  directed  by  the  rules  to  perform  the  duties  of  the  office 
shall  be  deemed  to  be  and  have  all  the  powers  of  the  Accountant. 

(4)  The  expenses  of  the  Accountant's  office,  including  all  salaries,  are 
payable  out  of  the  moneys  that  are  appropriated  therefor  by  the  Legisla¬ 
ture,  and  the  Lieutenant  Governor  in  Council  may  provide  for  payment 
out  of  the  income  from  the  funds  In  court.  R.S.O.  I960,  c.  197,  s.  106. 


NDTFS 


(7) 

(8) 


Rule  725(1) 
Rule  725(2) 


change 

change 


SECT10W  9E  COOT  I  me 

(7)  AU  mortgages  and  other  securities  taken  under 
an  order  or  judgment  of  the  court  and  all  bonds  and  other 
instruments  required  by  the  practice  of  the  court  for  the 
purpose  of  security,  except  security  for  costs,  shall  be 
taken  in  the  name  of  the  Accountant  and  shall  be  deposited 
in  his  office,  unless  otherwise  ordered. 

(8)  Mortgages  and  other  securities  made  to  or  vested 
in  the  Accountant  in  any  proceeding  shall  be  held  by  him 
subject  to  any  order  of  the  court,  but  no  duty  or  liability, 
except  as  custodian  of  the  instrument,  shall  be  imposed  on 
the  Accountant  in  respect  of  such  mortgage  or  security  or 
any  property  thereby  vested  in  him. 


Rule  725 

726. — (1 )  AJI  mortgage*  and  other  securities  taken  under  an  older  or 
judgment  of  the  court  and  all  bond*  and  other  in*trument*  required  by  the 
practice  of  the  court  for  the  purpose  of  security,  except  security  for  cost*, 
shall,  unless  otherwise  ordered,  be  taken  in  the  name  of  the  Accountant, 
and  shall  be  deposited  in  his  office. 

(2)  Mortgages  and  other  securities  made  to  or  vested  in  the  Account¬ 
ant  in  any  action  or  matter  shall  be  held  by  him  subject  to  the  older  of  Um 
court,  but  no  duty  or  liability,  except  as  custodian  of  the  Instrument, 
shall,  by  reason  of  such  mortgage  or  other  security  being  made,  given  ts 
or  vested  In  him,  be  imposed  on  the  Accountant  in  respect  of  such  matt- 
gage  or  security  or  any  property  thereby  vested  In  him. 
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Section  97(1)  ,  (2)  ,  (3)  Section 
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INVESTMENT  OF  COURT  FUNDS 

Section  97 

(1)  The  finance  committee  shall  continue  to  be  com¬ 
posed  of  three  persons  who  shall  be  appointed  by  and  hold 
office  during  the  pleasure  of  the  Lieutenant  Governor  in 
Council  and,  notwithstanding  this  or  any  other  Act,  the 
finance  committee  has  the  control  and  management  of  the 
money  in  court  and  the  securities  in  which  it  is  invested 
and  the  investment  of  such  money. 

(2)  The  finance  committee  may  provide  for  the  pay¬ 
ment  of  interest  upon  any  money  paid  into  court  and  may 
fix  the  rate  of  interest  so  paid. 

(3)  The  finance  committee  may  establish  such  reserve 
funds  as  it  considers  expedient  in  the  management  of  the 
money  in  court. 

(4)  Money  paid  into  court  shall  be  invested  in  the 
name  of  The  Accountant  of  the  Supreme  Court  of  Ontario. 

(5)  Any  money  that  is  available  for  investment  shall 
be  invested  in  investments  in  which  the  Treasurer  of  Ontario 
and  Minister  of  Treasury,  Economics  and  Intergovernmental 
Affairs  may  invest  public  money  under  Section  12  of  The 
Financial  Administration  Act. 

(6)  The  finance  committee  may  employ  a  trust  com¬ 
pany  to  make  the  investments  of  money  paid  into  court 
or  as  custodian  of  the  securities  representing  investments 
of  the  money,  on  such  terms  and  Conditions  as  are  agreed. 


109(1) , (2) , (3) 
(4) , (5) 

(7) 


Section  109 

109. — (I)  The  finance  committee  shall  continue  to  be  composed  of 
three  persons  who  shall  be  appointed  by  and  hold  office  during  the  pleas¬ 
ure  of  the  Lieutenant  Governor  in  Council,  and,  notwithstanding  this  or 
any  other  Act,  the  finance  committee  has  the  control  and  management  of 
the  money  In  court  and  the  securities  In  which  It  Is  Invested  and  the 
investment  of  such  money. 

(2>  The  finance  committee  may  provide  for  the  payment  of  Interest 
upon  any  money  paid  Into  court  and  may  fix  the  rate  of  interest  so  paid. 

(3 1  The  finance  committee  may  establish  such  reserve  funds  as  It  con¬ 
siders  expedient  In  the  management  of  the  money  In  court. 

(4)  Money  paid  Into  court  shall  be  invested  In  the  name  of  The 
Accountant  of  the  Supreme  Court  of  Ontario.  R.S.O.  1980,  c.  197, 
s.  107(1-4). 

(5)  Any  money  that  Is  available  for  Investment  shall  be  Invested  In 
investments  In  which  the  Treasurer  of  Ontario  and  Minister  of  Treasury, 
Economics  and  Intergovernmental  Affairs  may  Invest  public  money  under 
s.  12  of  The  Financial  Administration  Act.  1970,  c.  5,  s.  2;  1975  (2nd  Sess.), 
c.  I.s.  I. 


(7)  The  finance  committee  may  employ  a  trust  company  to  make  the 
investments  of  money  paid  Into  court  or  as  custodian  of  the  securities  rep¬ 
resenting  investments  of  the  money,  on  such  terms  and  conditions  as  are 
agreed. 
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Section  98 

All  money,  securities,  effects  and  real  or  personal 
property  vested  in  or  held  by  the  Accountant  or  by  the 
Official  Guardian  shall  be  deemed  to  be  vested  in  them  in 
trust  for  Her  Majesty,  but  may,  nevertheless,  be  paid  out, 
sold,  disposed  of,  assigned,  conveyed  or  dealt  with  in  accor¬ 
dance  with  any  statute  or  the  rules,  or  with  any  judgment 
or  order  of  the  court,  or  order  of  the  Lieutenant  Governor 
in  Council. 

S«ctioq.99 

Where  persons  who  are  subjects  of  a  foreign  country 
having  a  consul  in  Canada  authorized  to  act  as  the  official 
representative  of  such  subjects  are  entitled  to  moneys 
that  have  been  paid  into  court  or  that  are  in  the  hands  of 
an  executor  or.  administrator,  the  moneys  may  be  paid 
to  the  consul. 

Soction  100 

The  Provincial  Auditor  shall  examine  and  report  upon 
accounts  and  financial  transactions  of  The  Accountant  of 
the  Supreme  Court  of  Ontario. 


Section  110 

1 10.  All  money,  securities,  effects  and  real  or  personal  property  vested 
In  or  held  by  the  Accountant  or  by  the  Official  Guardian  shall  be  deemed 
to  be  vested  in  them  in  trust  for  Her  Majesty,  but  may,  nevertheless,  be 
paid  out,  sold,  disposed  of,  assigned,  conveyed  or  dealt  with  in  accordance 
with  any  statute  or  the  rules,  or  with  any  Judgment,  or  order  of  court,  or 
order  of  the  Lieutenant  Governor  in  Council.  R.8.O.  1960,  c.  197,  s.  106. 

Section  111 

111.  Where  persons  who  are  subjects  of  a  foreign  country  having  a 
consul  In  Canada  authorized  to  act  as  the  official  representative  of  such 
subjects  are  entitled  to  moneys  that  have  been  paid  into  court  or  that  are 
In  the  hands  of  an  eiecutor  or  administrator,  the  moneys  may  be  paid  to 
the  consul.  R.S.O.  1960,  c.  197,  s.  109. 


Section  113 

113.  The  Provincial  Auditor  shall  examine  and  report  upon  the 
accounts  and  financial  transactions  of  The  Accountant  of  the  Supreme 
Court  of  Ontario.  1967,  c.  4 1 .  s.  3. 
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Section  101  ( 1 )  ,  (  2)  ,  (  3  ) 


ACCESS  TO  BOOKS 


Section  101 

(1)  Any  person,  upon  payment  of  the  prescribed  fee, 
shall  have  access  to,  and  is  entitled  to  inspect  the  books 
of  the  Supreme  Court  and  of  the  county  courts,  containing 
records  or  entries  of  any  originating  process  issued,  judg¬ 
ments  entered,  and  chattel  mortgages  and  bills  of  sale  regis¬ 
tered,  and  no  person  desiring  such  access  or  inspection  shall 
be  required,  as  a  condition  of  his  right  thereto,  to  furnish 
the  names  of  the  parties  or  the  style  of  the  proceedings  in 
respect  of  which  the  access  or  inspection  is  sought. 

(2)  Any  officer  having  the  charge  or  custody  of  any 
such  book  shall,  upon  payment  of  the  prescribed  fee,  produce 
for  inspection  any  originating  process  or  copy  thereof  so 
issued,  and  any  judgment  roll,  or  any  chattel  mortgage  or 
bill  of  sale  so  registered  in  his  office,  or  of  which  records 
or  entries  are  by  law  required  to  be  kept  in  such  book. 

(3)  Any  person  affected  by  any  document  in  any 
court  is  entitled,  upon  payment  of  the  prescribed  fee,  to 
obtain  an  authenticated  or  certified  copy  thereof  from  the 
officer  having  custody  of  such  document. 


Section  126 

126.— (1)  Every  person  •hall  have  access  to  and  la  entitled  to  Inapect 
the  books  of  the  Supreme  Court  and  of  the  county  courta.  containing  rec¬ 
ord!  or  entrlea  of  the  writs  laaued,  judgments  entered,  and  chattel  mort¬ 
gage!  and  bllla  of  sale  registered,  and  no  person  desiring  such  accesa  or 
Inapection  ahall  be  required,  aa  a  condition  of  hia  right  thereto,  to  fumiah 
the  names  of  the  parties  or  the  atyle  of  the  cauaea  or  matters  In  respect  of 
which  the  acceaa  or  Inapection  Is  sought. 

(2)  Every  officer  having  the  charge  or  custody  of  any  such  book  ahall 
upon  request  produce  for  inspection  any  writ  of  summons  or  copy  thereof 
so  Issued,  and  any  judgment  roll,  or  any  chattel  mortgage  or  bill  of  sale  so 
registered  in  his  office  or  of  which  recorda  or  entries  are  by  law  required 
to  be  keot  in  such  book. 


(41  A  person  affected  by  any  record  In  any  court,  whether  It  concerns 
the  Queen  or  other  person,  la  entitled,  upon  payment  of  the  proper  fee,  to 

search  and  eiamine  It  and  to  have  an  esempllfication  or  a  certified  copy 
thereof  made  and  delivered  to  him  by  the  proper  officer.  R.S.O.  1960, 
c.  197.  s.  123. 
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OATHS  AND  AFFIDAVITS 


Section  102 

Every  officer  of  the  Supreme  Court  has,  in  any  pro¬ 
ceeding  in  his  court,  power  to  administer  oaths  and  to 
examine  parties  and  witnesses. 


Section  121 

121.  Every  officer  of  the  Supreme  Court  has,  for  the  purposes  of  any 
proceeding  before  him,  power  to  administer  oaths  and  to  examine  parties 
and  witnesses.  R.S.0. 1960.  c.  197,  s.  118. 


PRISONS  OF  THE  COURT 


Section  103 

All  correctional  institutions  in  Ontario  are  prisons  of 
the  court. 


Section  120 

120.  Ail  correctional  institutions  in  Ontario  are  prisons  of  the  court. 
R.S.O.  I960,  c.  197,  s.  117. 


TRANSITIONAL  PROVISIONS 


Section  104 

(1)  On  the  coming  into  force  of  this  Act,  all  pro¬ 
ceedings,  whenever  commenced,  shall  be  governed  by  this 
Act  and  the  Rules  of  Civil  Procedure,  unless  the  court  other- 
wise  orders. 

(2)  The  court  may  order  that  a  proceeding,  or  any 
step  therein,  be  continued  and  concluded  under  The  Judi¬ 
cature  Act,  R.S.O  1970,  as  amended,  and  the  Rules  in  force 
at  the  time  the  proceeding  was  commenced. 

Section  105 

This  Act  shall  come  into  force  on  the 
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PRELIMINARY  MATTERS 


RULE  1  CITATION,  APPLICATION  AND  INTERPRETATION 

1.01  Citation 

These  rales  may  be  cited  as  the  Ontario  Rules  of  Qvil 
Procedure. 

1 .02  Application 

These  rules  apply  to  all  civil  proceedings  in  the  Supreme 
Court  of  Ontario  and  in  the  County  and  District  Courts  of 
Ontario  unless  by,  or  pursuant  to,  any  statute  some  other 
procedure  is  provided. 

1 .03  Interpretation 

(1)  The  Interpretation  Act  and  the  interpretation 
section  of  The  Judicature  Act  apply  to  these  rules,  except 
where  these  rules  provide  a  different  definition  or  a  contrary 
intention  appears. 

(2)  These  rules  shall  be  liberally  construed  to  secure 
the  just,  least  expensive  and  most  expeditious  determination 
of  every  civil  proceeding  on  its  merits. 

(3)  As  to  all  matters  not  provided  for  in  these  rules, 
the  practice  shall  be  regulated  by  analogy  thereto. 

(4)  The  arrangement  of  these  rules  and  their  title 
headings  are  primarily  intended  for  convenience,  but  may 
be  used  to  assist  in  their  interpretation 


Rule  770 

770.  The*  role*  and  the  practice  and  procedure  In  action*  h  th* 
Supreme  Court  a  hall,  no  far  a*  the  same  can  be  applied,  apply  and  eitraS 
to  action*  In  the  county  court. 

Rule  1 

I.  A*  to  all  matter*  not  provided  for  In  the**  rule*,  the  practice  shall 
be  regulated  by  analogy  thereto. 

Rule  3 

3.  The  division  of  theae  rule*  into  title*  and  heading*  1*  for  conven¬ 
ience  only,  and  doe*  not  affect  their  conatruction. 


NOTFS 


1.04 


* 

1.04  Definitions 

In  these  rules,  unless  the  context  otherwise  requires, 

action  includes  any  proceeding  other  than  an  application; 

appellate  court  means  the  Court  of  Appeal  or  the  Divisional 
Court,  as  the  case  may  be; 

application  means  an  originating  application  commenced  by  a 
Notice  of  Application; 

court  means  the  Supreme  Court  of  Ontario  or  a  county  court,  as 
the  case  may  be,  in  which  the  proceeding  is  pending; 

defendant  means  a  person  against  whom  an  action  is  commenced 
and  includes  a  defendant  by  counterclaim ; 

deliver  or  delivery  means  the  serving  and  filing  of  a  document  with 
proof  of  service;  except  in  the  case  of  an  originating  process, 
in  which  case  it  means  the  issuing  and  serving  thereof; 

examination  for  discovery  includes  an  examination  by  written  ques¬ 
tions  and  answers; 

holiday  means  a  Saturday,  Sunday  and  any  day  that  is  a  holiday 
for  civil  servants  as  prescribed  by  the  regulations  under 
The  Public  Service  Act; 


some  changes 


Rule  2 

2.  In  these  rules, 

(■)  " Accountant”  means  "The  Accountant  of  the  Supreme 
Court  of  Ontario”; 

(b)  "action”  Includes  garnishment  proceedings,  proceed¬ 
ings  for  relief  by  Interpleader  and  matrimonial  cauae 
proceedings; 

(bb)  "appellate  court"  means  tha  Court  of  Appeal  or  the 
Divisional  Court,  as  the  caae  may  be,  to  which  an 
appeal  is  brought; 

(bbb>  "conduct  money"  Includes  fees  payable  to  witnesses 
according  to  the  applicable  tariff; 

(c)  "county  court"  Includes  district  court,  and  "county 
includes  “district"; 

(d)  "defendant"  includes  a  respondent  named  In  a  petition 
or  counter-petition  for  divorce; 

(e)  "entry”  or  "entered"  or  any  term  of  like  import  Includes 
recording  by  photographic  plate,  micro-photographle 
film  or  photocopy  negative; 

* 

Rule  142 

142.  Every  pleading  shall  be  filed,  and  served  upon  all  parties  coa- 
cemed  therewith,  and  shall  be  marked  on  the  face  with  the  date  of  filing, 
and  with  the  title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  of  the  party  filing  It,  or  the 
name  and  address  of  the  party  filing  It  if  he  does  not  act  by  a  solicitor. 


1.04 


some  changes 


4 


NDTFS 


CONTINUE 

iudge  iMim  i  judge  of  the  court  in  which  the  proceeding  is  pending 
but,  in  a  Supreme  Court  proceeding,  does  not  include  a  local 
judge; 

judgment  includes  an  order; 

local  judge  means  a  local  judge  of  the  High  Court  of  Justice  for 
untano; 


originating  process  means  .  document  by  which  any  proceeding 

ment  o'f  nmmCm td  Under  tht*  ml"'  *"d  ™lud«  •  State- 
“f  C1|aun'  *  No,lce  of  Action,  a  Notice  of  Application. 

and  .  Z  Z  “  *dded  d'fendan'  by  coootccclaJm 

““  a  Third  Party  CUim,  but  does  not  include  a  counter- 
ctaun  agamst  a  plaint, ff  only,  a  cms^laim  or  a  Notice  of 


plaintiff  means  a  person  who  commences  an  action  and 
includes  a  plaintiff  by  counterclaim; 

proceeding  includes  an  action  and  an  application; 

Registrar  means  the  Registrar  of  the  Supreme  Court; 

registrar  includes  the  Registrar,  a  local  registrar  of  the  Supreme 
Court  and  the  Clerk  of  a  county  court; 

regulation  means  a  regulation  as  defined  by  The  Regulations 
Act. 

statute  includes  a  statute  passed  by  the  Parliament  of  Canada. 


(f)  "ground  for  divorce"  means  a  ground  for  divorce  under 
(he  Divorce  Act  (Canada); 

(g)  "hearing"  include*  (he  trial  of  a  matrimonial  cauae; 

(h)  “judge"  mean*  a  judge  of  the  High  Court  eacept  in  rule* 
776  io  815.  inclusive,  and  In  the  application  of  any  other 
rule*  to  matrimonial  cause*  where  "judge"  ahail 
Include,  on  and  after  the  l*t  day  of  July.  1971,  unless 
otherwise  expressly  provided,  a  local  judge  of  the 
Supreme  Court  who  has  been  appointed  a  local  judge  of 
the  High  Court  of  Justice  for  Ontario  by  the  Governor 
General. 

(I)  "judgment"  include*  a  decree  in  a  matrimonial  cause 
and,  in  rules  540  to  606.  also  Includes  an  order  to  the 
same  effect  as  a  judgment; 

(j)  "judgment  creditor"  means  the  party  or  person  who  Is 
entitled  to  receive  payment  or  to  enforce  a  judgment  or 
order; 

(k)  "judgment  debtor"  means  the  party  or  person  to  make 
payment  under  a  judgment  or  order,  or  against  whom 
the  Judgment  or  order  may  be  enforced; 

(l)  In  the  rules  relating  to  references,  "Master"  Includes  an 
assistant  master  or  clerk  to  whom  the  matter  has  been 
assigned  either  by  the  Master  or  by  the  judgment; 

<m)  "matrimonial  cause"  means  a  proceeding  by  pet  it  Isa 
under  the  Divorce  Act  (Canada); 

(n)  "matrimonial  offence”  means  an  act  or  circumstance 
the  commission  or  existence  of  which  Is  a  ground  for 
divorce  under  section  3  of  the  Divorce  Act  (Canada); 

(o)  "plaintiff"  Includes  a  petitioner  or  counter-petltloner 
for  divorce; 

(p)  "sheriff"  includes  any  officer  charged  with  the  execu¬ 
tion  of  a  writ  or  process; 

(q)  "time  prescribed"  means  time  limited  or  appointed  by 
the  rules  or  by  a  judgment  or  order; 

(r)  “trial"  includes  the  hearing  of  a  matrimonial  cause; 

(s)  In  rule  7  and  rules  12  to  31,  the  words  "writ  of  sum¬ 
mons"  and  "writ"  include  a  notice  of  petition  for 
divorce  and  any  document  by  which  proceedings  are 
commenced,  and  also  include  all  proceedings  by  which  a 
person  not  a  party  is  added  as  a  party  either  before  or 
after  judgment  (e.g.,  proceedings  In  the  Master's  office 
and  garnishment  and  third  party  proceedings); 

(t)  "writ  of  execution"  and  "execution"  Include  all  writs  by 
whirh  a  judgment  may  be  enforced,  and,  in  the  rules 
relating  to  interpleader,  also  include  an  order  of  attach¬ 
ment  under  The  Absconding  Debtors  Act.  |  Amended  O. 
Kegs.  2M4/7I,  s.  2;  115/72,  s.  I;  36/73.  s.  1(a)  and  <b>; 
569/75.  s.  I.| 


NOTFS 
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1- 05  Rule  817 

2- 02  Rules  185;  186 

2-03  Rule  187 


1.05  Forms 

The  forms  prescribed  in  the  Appendix  of  Forms  hereto 
shall  be  used,  where  applicable,  with  such  variations  as  the 
circumstances  of  the  particular  proceeding  may  require. 


RULE  2  NON-COMPLIANCE  WITH  THE  RULES 

2.01  Waiver  of  Compliance  by  the  Court 

In  any  particular  proceeding,  the  court  may  at  any  time 
waive  compliance  with  any  rule,  unless  the  rule  expressly  or 
by  necessary  implication  otherwise  provides. 

2.02  Effect  of  Non-Compliance 

Any  procedural  defect,  including  the  failure  to  comply 
with  these  rules  or  with  the  procedure  prescribed  by  any 
statute  for  the  conduct  of  any  proceeding,  shall  be  treated  as 
an  irregularity  and  shall  not  render  the  proceeding  a  nullity, 
and  all  necessary  amendments  or  other  relief  shall  be  granted 
at  any  stage  in  the  proceeding,  upon  proper  terms,  to  secure 
the  just  determination  of  the  real  matters  in  dispute  between 
the  parties.  In  particular,  the  court  shall  not  set  aside  any 
originating  process  on  the  ground  that  the  proceeding  was 
required  to  be  commenced  by  an  originating  process  other 
than  the  one  employed. 

2.03  Attacking  the  Regularity  of  Proceedings 

A  motion  to  attack  any  proceeding  for  irregularity  shall 
be  made  within  a  reasonable  time,  and  shall  not  be  allowed  if 
the  party  applying  has  taken  any  further  step  in  the  proceed¬ 
ing  after  having  knowledge  of  the  irregularity. 


Rule  817 

817.— (I )  The  form*  contained  In  the  Appendix  hereto  a  hall  be  uaed 
with  such  variation*  or  modification*  aa  circumstance*  may  require,  and 
•ny  variance  therefrom,  not  being  In  matter  of  substance,  doe*  not  affect 
their  regularity. 

(2)  The  provision*  contained  in  the  form  prescribed  a  hall  be  deemed  to 
be  authorized  by  theae  rules. 

Rule  185 

186.  A  proceeding  ahall  not  be  defeated  by  any  formal  objection,  bat 
all  necessary  amendments  (hall  be  made,  upon  proper  terms  as  to  costs 
and  otherwise,  to  secure  the  advancement  of  justice,  the  determining  #f 
the  real  matter  In  dispute,  and  the  giving  of  Judgment  according  to  ths 
very  right  and  Justice  of  the  case. 

(All  cases  which  might  be  included  under  this  Rule  have  been  gathered  under 
Rule  132.— Ed.  | 


Rule  186 

186.  Non-comp! lance  with  the  rules  doe*  not  render  the  writ  or  any  art 
or  proceeding  void,  but  the  same  may  be  set  aside,  either  wholly  or  In  part, 
as  Irregular,  or  may  be  amended,  or  otherwise  dealt  with,  as  seems  Jurt. 

|See  also  cases  under  Rule  132.  —  Ed.) 


Rule  187 

187.  An  application  to  set  aside  any  proceeding  for  Irregularity  shall 
be  made  within  reasonable  time  and  shall  not  be  allowed  if  the  party 
applying  has  taken  a  fre*h  step  after  knowledge  of  the  irregularity. 


NOTFS 


3.01 (a) 

(b) 

(c) 


Rule  175 
Rule  174 
Rule  176 


RULE  3  TIME 

3.01  Computation 

Except  where  a  contrary  intention  appears,  in  the  com¬ 
putation  of  time  under  these  rules  or  under  any  judgment  of 
the  court, 

(a)  where  a  number  of  days  is  prescribed,  they 
shall  be  reckoned  exclusively  of  the  first  day 
and  inclusively  of  the  last  day,  even  if  they  are 
expressed  to  be  clear  days  or  the  words  at  least 
are  used; 

(b)  where  a  period  of  less  than  7  days  is  prescribed, 
holidays  shall  not  be  counted; 

(c)  where  the  time  for  doing  any  act  or  taking  any 
proceeding  expires  on  a  holiday,  the  act  or 

.  proceeding  may  be  done  or  taken  on  the  next 
day  that  is  not  a  holiday  ; 


Rule  176 

176 — (1)  Where  •  number  of  dare  not  expressed  to  be  clear  days  la 
prescribed,  they  ahall  be  reckoned  exclusively  of  the  first  day  and  Inelo- 
lively  of  the  laat  day. 

(2)  Where  the  daya  ir*  expreaaed  to  be  clear  daya,  or  where  the  tern 
"at  least"  ia  added,  both  daya  ahall  be  excluded. 


Rule  174 

174.  Where  a  period  of  lew  than  aix  daya  (a  prescribed,  holldaya  shall 
not  be  reckoned. 


Rule  176 

176.  Where  the  time  for  dolnf  any  act  or  taklnf  any  proceedinf 
eiplrea  on  a  holiday,  the  act  or  proceeding  may  be  done  or  taken  on  the 
next  juridical  day. 


(d)  service  of  any  document,  other  than  an  origina¬ 
ting  process,  made  after  four  o’clock  in  the 
afternoon  or  at  any  time  on  a  holiday  shall  be 
deemed  to  have  been  made  on  the  next  day 
that  is  not  a  holiday. 


NOTES 


J.uz  U) 

(2) 

(3) 

(4) 

3.03(1) 

(2) 

3.02  Extension  or  Abridgment 

(1)  Subject  to  paragraphs  (2)  and  (3),  the  court  may  at 
any  time,  and  from  time  to  time,  extend  or  abridge  the  time 
prescribed  by  any  judgment,  or  by  these  rules,  on  such  terms 
as  may  seem  just.  An  application  for  extension  may  be  made 
either  before  or  after  the  expiration  of  the  time  prescribed. 

(2)  The  time  prescribed  by  any  judgment  granted  by  a 
judge  may  only  be  extended  or  abridged  by  a  judge  having 
co-ordinate  jurisdiction. 

(3)  Where  the  time  prescribed  by  these  rules  relates  to  an 
appeal  to  an  appellate  court,  only  a  judge  of  the  appropriate 
appellate  court  may  make  an  order  under  paragraph  (I). 

*(4)  Any  time  prescribed  by  these  rules  for  serving,  filing 
or  delivering  any  document  may  be  extended  or  abridged  by 
consent. 

3.03  When  Proceedings  may  be  Heard 

(1)  Proceedings  may  be  heard  throughout  the  year, 
except  that  during  July  and  August  or  from  December  24th 
to  the  following  January  6th,  both  dates  inclusive,  no  pro¬ 
ceeding  requiring  the  attendance  of  witnesses,  other  than 
proceedings  for  the  custody  of  minors,  shall  be  heard  unless 
all  parties  consent  or  the  court  otherwise  orders. 

(2)  Except  for  a  motion  made  without  notice,  no 
proceeding  before  a  master  or  other  officer  shall  be  heard  in 
the  absence  of  the  opposite  party  until  after  the  expiration 
of  15  minutes  immediately  following  the  time  appointed  for 
the  hearing  thereof. 

3.04  Court  Office  Hours 

The  offices  of  the  court  shall  be  open  for  business  from 
9:30  a  m.  to  4:30  p.m.  on  every  day  of  the  year  except 
holidays,  provided,  however,  that  the  officer  in  charge  may, 
either  before  or  after  those  hours,  permit  the  commencement 
or  processing  of  any  proceeding  where  a  limitation  period  may 
expire  or  where  the  relief  sought  is  of  an  urgent  nature. 


Rule  8;  178 
Rule  178 
Rule  178;  504 
Rules  177;  504 
Rule  179 
Rule  227 
Rule  8 

8.— (I)  The  writ  shall  be  In  force  for  twelve  months  from  the  date 
thereof,  including  the  day  of  such  date.  but.  if  for  any  sufficient  reason 
any  defendant  has  not  been  served,  the  writ  may  at  any  time  before  its 
expiration,  by  order,  be  renewed  for  twelve  months,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ. 

<21  The  writ  "hall  be  marked  by  the  proper  officer,  •renewed”,  with 
the  date  of  the  order. 

Rule  178 

178.  The  court  may  from  time  to  time  enlarge  or  abridge  the  time  pre¬ 
scribed  by  the  rules,  or  by  an  order,  for  doing  any  act  or  taking  any  pro¬ 
ceeding.  and  this  power  may  be  eierciaed  although  the  application  la  not 
made  until  after  the  expiration  of  the  time  prescribed. 

We  504 

b  *HH.The  t,m*  l,mlted  by  ™,ei  497  KU  may  be  extended  or  abridged 

"^2!^ sT"**"1  °r  ^  "  JUd*e  °f  lhe  appd,at'  court.  (Amended,  O.  fuf. 

Rule  177 

-d.i'J7'  A|?I  l'rr,CrlW  ■*  en,ar*«d  or  abridged  by  consent  In 
writing,  without  order.- 


Rule  179 

179.  The  vacations  are, 

(a)  the  long  vacation,  consisting  of  the  months  of  July  and 
August;  and 

(b)  ibfLCJhrl,tm"  T>c*tlon,  consisting  of  the  period  from  tbs 
24th  day  of  December  to  the  8th  day  of  the  following  Jum. 
ary,  both  days  Inclusive. 


Rule  227  - - 

227— (1)  An  attendance  on  a  motion,  or  on  an  appointment  before  ■ 
master  registrar  or  other  officer,  for  half  an  hour  next  immediately  f0|. 
lowing  the  return  thereof,  shall  be  deemed  a  sufficient  attendance  and  no 
such  motion  shall  be  made  or  matter  be  proceeded  with  ei  parte  before 
the  expiry  of  such  half-hour.  (Amended.  O.  Reg.  520/78,  s.  11.  J 

(2)  Notwithstanding  this  rule,  the  Taxing  Officer  may  proceed  si 

IT*'  ’A"*','.  "plr*"on  »'  nn«"  mlnuU.  from  Ih,  dm,  .ppolnw 
(Amended,  O.  Reg.  461/77,  s.  2.1  vwimeo. 

^Rule  504a 

504a.  Any  person  Interested  In  an  appeal  to  the  Court  of  Appeal 
between  other  parties  may.  by  leave  of  the  Court,  the  Chief  Justice  •< 
Ontario  or  the  Associate  Chief  Justice  of  Ontario,  intervene  therein  uses 
such  terms  and  conditions  and  with  such  rights  and  privileges  u  Uw 
Court,  the  Chief  Justice  or  the  Associate  Chief  Justice  may  determine 
I  New,  O.  Reg.  9.11/79.  s.  6.| 


4.01 

4.02(b) 

(e) 


Rules  141;  190  (1) ,  (2) ;  193 

Rule  191(1) 

Rule  12 


RULE  4  COURT  DOCUMENTS 

4.01  Format 

Every  document  in  a  proceeding  shall  be  printed,  type¬ 
written,  written  or  reproduced  legibly  upon  one  side  of  good 
quality  paper  of  approximately  21.5  centimeters  by  28  centi¬ 
meters  with  a  margin  of  approximately  4  centimeters  upon  the 
left-hand  side.  All  such  documents  shall  have  a  double  space 
between  lines. 

i 

4.02  Contents 

(1)  Every  document  in  a  proceeding  shall  contain, 

(a)  the  name  of  the  court  and  the  court  Tile  number; 

(b)  the  ityle  of  cause,  but  in  a  document  other 
than  an  originating  process,  pleading,  affidavit, 
order,  judgment,  certificate,  report  or  record, 
where  there  are  more  than  two  parties  to  a  pro¬ 
ceeding,  the  style  of  cause  may  be  abbreviated 
to  show  the  names  of  the  first  party  on  each 
side  followed  by  the  words  and  others ; 

(c)  the  title  of  the  document; 

(d)  its  date;  and 

(e)  the  name  and  address  of  the  party  delivering 
the  document  or  his  solicitor,  if  any. 

(2)  Numbers,  including  amounts  of  money,  shall  be 
expressed  in  figures. 


141.  Every  writ,  pleidlnf  or  other  document  may  be  printed,  typewrit-  j 

ten  or  written  In  whole  or  In  part. 


Rule  190 

IK.— 41)  All  write,  pleadinaa.  affidavits,  Judfinenta,  orders  and  other 
documents  shall  be  printed,  typewritten,  written  or  reproduced  le*ibly 
upon  one  side  of  food  quality  paper  eleven  Inches  by  eight  and  one- half 
Inches  with  a  margin  upon  the  left-hand  aide. 

(2)  All  such  documents  shall  hare  a  single  space  between  lines  and  a 
triple  space  between  paragraphs  except  pleadings,  affidavits,  judgments 
and  orders  which  shall  have  a  double  space  between  lines. 

Rule  193 

1M.  Where  service  of  affidavits  and  other  documents  Is  requir'd,  trus 
copies,  legibly  written,  typewritten  or  printed,  are  to  be  served. 


Rule  12 

12.— (1)  Where  s  plaintiff  sues  by  •  solicitor,  the  writ  of  summons,  or  j 
notice  In  lieu  thereof,  (hall  be  endorsed  with  the  solicitor’s  name  or  first 
and  place  of  business,  where  service  may  be  made. 

(2)  Where  a  plaintiff  sues  In  person,  there  shall  be  endorsed  upon  the 
writ,  or  notice  In  lieu  thereof,  his  place  of  residence  and  occupation. 

(I)  (Revoked.  O.  Reg.  307/72,  s.  1.] 

Rule  142 

142.  Every  pleading  shall  be  filed,  and  served  upon  all  parties  con¬ 
cerned  therewith,  and  shall  be  marked  on  the  face  with  the  date  of  filing, 
and  with  the  title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  or  the  party  filing  it,  or  tbs 
name  and  address  of  the  party  filing  it  if  he  does  not  act  by  a  solicitor, 
t*  Rule  192 

192. — (1)  In  all  proceedings  in  an  action,  except  the  writ  of  summons, 
pleadings,  judgments  and  reports,  the  following  short  style  of  cause  Is  suf¬ 
ficient: 

“Between  John  Smith  and  others— Plaintiffs 


Richard  Roe  and  others — Defendants” 

(2)  In  proceedings  under  any  particular  Act  (e.g.,  The  Mechanics' 
Lien  Act),  the  *ty!e  of  cause  shall  be:  “In  the  matter  of  (naming  the  stat¬ 
ute),  Between  A.B.,  Plaintiff,  and  C.D.,  Defendant  (or  A.B.,  Applicant, 
and  C.D.,  Respondent)". 


NOTES 


Rule  190(7) ,  (8) 

Rule  12(1) 

Rule  12(2) 


4.03  (1) 

(1)  (c) 

(2) 


% 

4.03  Backshee! 

(1)  Every  document  in  a  proceeding  shall  have  a  back- 
sheet,  showing  on  the  right-hand  side, 

(a)  the  court  file  number  of  the  proceeding; 

(b)  the  name  of  the  court,  the  judicial  district  in 
which  the  proceeding  was  commenced  and  an 
abbreviated  style  of  cause;  and 

(c)  the  name,  address  and  telephone  number  of 
the  solicitor  for  the  party  delivering  the  docu¬ 
ment;  and,  if  the  solicitor  in  the  proceeding 
acts  by  an  agent,  the  name,  address  and  tele¬ 
phone  number  of  the  agent. 

(2)  Where  a  party  is  not  represented  by  a  solicitor, 
the  backsheet  shall  show  the  name  of  the  party,  an  address 
for  service  within  Ontario,  and  his  telephone  number. 


Rule  iw- 

(7)  Every  document  filed  shall  be  endoraed  with  the  short  style  of 
cause,  the  nature  of  the  document,  the  name  of  the  solicitor  preparing  or 
filing  it,  and  the  court  file  number. 

(8)  All  documents  filed  in  proceedings  in  the  Supreme  Court  shall 
have  endorsed  thereon  the  name  of  the  county  or  district  In  which  the  pro¬ 
ceedings  were  commenced. 

Rule  12 

12. _ (1)  Where  a  plaintiff  sues  by  a  solicitor,  the  writ  of  summons,  or 

notice  In  lieu  thereof,  shall  be  endoraed  with  the  solicitor**  name  or  firm 
and  place  of  business,  where  service  may  be  made. 

(2)  Where  a  plaintiff  sues  In  person,  there  shall  be  endoraed  upon  the 
writ,  or  notice  in  lieu  thereof,  his  place  of  residence  and  occupation. 

*Rult  142 

142.  Every  pleading  shall  be  filed,  and  served  upon  all  parties  con¬ 
cerned  therewith,  and  shall  be  marked  on  the  face  with  the  date  of  filing, 
and  with  the  title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  of  the  party  filing  it,  ar  the 
name  and  address  of  the  party  filing  it  if  he  does  not  act  by  a  solicitor. 


NOTFS 


4  .  U  4 
4.05 
4.06 


Rule  194 
Rule  191 
Rule  190(3) 


4.04  Registrar  to  Issue  Copies 

On  the  request  of  any  person  affected  by  any  document 
on  the  file  of  the  court,  and  upon  payment  of  the  prescribed 
fee,  the  registrar  shall  issue  an  authenticated  or  certified  copy 
thereof. 

4.05  Notice  to  be  in  Writing 

Wherever  these  rules  require  notice  to  be  given  to  anyone, 
such  notice  shall  be  given  in  writing. 

4.06  Trmnacripts 

All  transcripts  of  oral  evidence  to  be  used  in  court  pro¬ 
ceedings  shall  be  prepared  as  prescribed  by  regulation  pursuant 
to  The  Administration  of  Justice  Act. 


Rule  194 

194.  Where  an  office  copy  of  an  order  or  Judcment  la  directed  to  be 
•erred.  It  shall  be  certified  by  the  officer  in  whoae  office  the  order  or  judf- 
ment  la  entered. 


Rule  191 

191.  No  notice  ahail  be  flven  orally. 


SECTION  190 

(3)  All  transcripts  of  evidence  and  examinations  ahail  conform  to  tha 
Note  7  to  Item  17  of  Tariff  B.  I  Amended,  O.  Re*.  990/76,  a.  1.1 


NOTFS 


4.07(1)  (a) 

(c) 


4.07  Affidavits 

( 1 )  Format 

An  affidavit  used  in  a  proceeding  shall  be, 

(a)  expressed  in  the  first  person,  and  shall  state 
the  name  in  full,  place  of  residence  and  occupa¬ 
tion  of  the  deponent;  and,  if  he  is  a  party  or 
the  solicitor,  agent  or  employee  of  a  party, 
it  shall  state  that  fact; 

(b)  divided  into  paragraphs,  numbered  consecu¬ 
tively,  with  each  paragraph  being  confined 
as  far  as  possible  to  a  particular  allegation 
of  fact;  and 

(c)  signed  by  the  deponent  and,  when  the  jurat 
is  completed,  signed  by  the  person  before 
whom  it  is  sworn. 


Rule  290 
Rule  290 


Rule  290 

290.  An  affidavit  shall  be  drawn  up  in  the  flrat  person,  stating  the 
name  of  the  deponent  in  full,  and  his  description  and  true  place  of  abode, 
and  shall  be  signed  by  him. 


/I 

NDIES 


(2) 

(3) 

(4) 

CONTINUED  (5) 

(2)  Contents 

Every  affidavit  shall  be  confined  to  the  state¬ 
ment  of  facts  within  the  personal  knowledge  of  the  deponent, 
except  as  otherwise  provided  in  these  rules. 

(3)  Exhibits 

(a)  An  exhibit  referred  to  in  an  affidavit  shall  be 
identified  by  the  person  before  whom  the  affi¬ 
davit  is  swom  as  the  exhibit  so  referred  to. 

(b)  Where  an  exhibit  is  referred  to  in  an  affidavit 
as  being  attached  or  annexed  to  the  affidavit, 
it  shall  be  so  attached  or  annexed  and  filed 
with  the  affidavit. 

(c)  Where  an  exhibit  is  referred  to  in  an  affidavit 
as  being  produced  and  shown  to  the  deponent, 
it  shall  not  be  attached  or  annexed  to  the  affi¬ 
davit  or  filed  therewith,  but  shall  be  left  with 
the  registrar  for  the  use  of  the  court.  Upon 
the  disposition  of  the  proceeding,  or  of  the 
motion  in  the  proceeding,  in  respect  of  which 
the  affidavit  was  filed,  any  such  exhibit  shall 
be  returned  to  the  party  who  filed  the  affidavit 
or  his  solicitor,  unless  otherwise  ordered. 

(d)  A  copy  of  every  documentary  exhibit  referred 
to  in  an  affidavit  shall  be  served  with  the  affi¬ 
davit,  unless  it  is  impractical  to  do  so. 

(4)  By  Two  or  More  Deponents 

Where  an  affidavit  is  made  by  two  or  more 
deponents,  there  shall  be  a  separate  jurat  for  each  deponent, 
unless  all  the  deponents  are  swom  before  the  same  person 
at  the  same  time  when  the  words  above-named  deponents 
may  be  used. 

(5)  On  Behalf  of  a  Corporation 

Any  affidavit  may  be  made  on  behalf  of  a 
corporation  by  any  officer,  director  or  employee  thereof. 


Rule  292 
Rule  298 
Rule  291 
Rule  293(1) 

Rule  292 

292.  Affidavits  shall  be  confined  to  the  statement  of  facts  within  the 
knowledge  cf  the  deponent,  but.  on  Interlocutory  motions,  statements  as 
to  his  belief,  with  the  grounds  therefor,  may  be  admitted. 


Rule  298 

298.  Where  properly  marked  exhibits  are  referred  to  In  an  affidavit 
filed  and  are  not  annexed  thereto,  such  exhibits  need  not  be  filed  but  shall 
be  left  for  the  use  of  the  court  and  shall  be  handed  out  on  the  disposal  of 
the  motion,  unless  otherwise  ordered. 

Rule  291 

291.  In  an  affidavit  made  by  two  or  more  deponents,  the  namea  of  the 
persons  making  the  affidavit  shall  be  inserted  in  the  Jurat,  unless  the  affi¬ 
davit  of  all  the  deponents  Is  taken  at  one  time  by  the  same  officer,  in 
which  case  It  Is  sufficient  to  state  that  It  was  swom  by  both  (or  all)  of  the 
"above-named"  deponents. 

Rule  293 

293.-— (! )  In  an  action  or  proceeding  to  which  •  corporation  Is  a  party, 
any  affidavit  required  by  theae  rules  to  be  made  by  a  party  may  be  made  by 
any  officer,  servant  or  agent  of  the  corporation  having  knowledge  of  tha 
facts  required  to  be  deposed  to,  and  he  shall  state  therein  that  he  has  such 
knowledge. 

vt  (8)  Where  It  appears  necessary  In  the  Interest  of  jortlce,  the  coart  may 
order  a  further  affidavit  to  be  made  by  any  other  member  of  the  partner¬ 
ship. 


(6) 

(7) 

(9} 

MOTFS 

CONTINUED 

^(6)  On  Behalf  of  a  Partnership 

An  affidavit  may  be  made  on  behalf  of  a 
partnership  by  any  member  of  the  partnership,  or  by  any 
employee  thereof. 

(7)  By  an  Illiterate  or  Blind  Person 

Where  it  appears  to  a  person  before  whom 
an  affidavit  is  sworn  that  the  deponent  is  illiterate  or  blind, 
he  shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his 
presence  to  the  deponent  who  appeared  to  understand  it,  and 
that  the  deponent  signed  the  affidavit  or  placed  his  mark  on 
it  in  his  presence. 

(8)  By  a  Person  who  does  not  Understand  the  Language 

Where  it  appears  to  a  person  before  whom  an 
affidavit  is  sworn  that  the  deponent  does  not  understand  the 
language  used  in  the  affidavit,  he  shall  certify  in  the  jurat  that 
the  affidavit  was  interpreted  to  the  deponent  in  his  presence 
by  a  named  interpreter  sworn  by  him  to  interpret  the  affidavit 
correctly. 

(9)  Alterations 

Any  interlineation,  erasure  or  other  alteration 
in  an  affidavit  shall  be  initialled  by  the  person  before  whom 
the  affidavit  is  sworn  and,  unless  so  initialled,  the  affidavit 
shall  not  be  used  without  leave  of  the  judge  or  officer  hearing 
the  proceeding. 

( 1 0)  Proof  of  Signature 

An  affidavit,  purporting  to  be  signed  by  a 
person  authorized  to  administer  oaths  in  or  out  of  Ontario, 
shall  be  admitted  in  evidence  without  proof  of  the  signature 
of  that  person. 


Rule  293(2) 
Rule  295 
Rule  294 


Rule  293 

(2)  In  any  action  or  proceed  Inf  to  which  a  partnership  la  a  party,  any 
affidavit  required  by  these  rule*  to  be  made  by  a  party  may  be  made  by  any 
member  of  the  partnership. 

•fr  (3)  Where  It  appears  necessary  In  the  Interest  of  justice,  the  court  may 
order  a  further  affidavit  to  be  made  by  any  other  member  of  the  partner¬ 
ship. 


Rule  295 

2%.  Where  an  affidavit  Is  sworn  by  a  person  who  appears  to  be  Illiter¬ 
ate,  the  officer  shall  certify  In  the  jurat  that  the  affidavit  was  read  In  his 
presence  to  the  deponent,  who  seemed  perfectly  to  understand  It,  and 
•Iffned  It  In  hls  presence;  otherwise  such  affidavit  shall  not  be  used  with¬ 
out  leave. 

Rule  294 

294.  An  affidavit  having  in  the  Jurat  or  body  thereof  any  Interlin¬ 
eation,  alteration  or  erasure  shall  not  be  used  without  leave,  unless  the 
Interlineation,  alteration  or  erasure  Is  authenticated  by  the  initials  of  the 
officer  taking  the  affidavit. 


/4 
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4.08  (1) 

(2) 

(3) 

(4) 

(5) 

(6) 


4.08  Issuing  and  Filing  of  Documents 

(1)  An  originating  process  may  only  be  issued  upon 
personal  attendance  in  the  court  office  of  the  party  or  some¬ 
one  on  his  behalf. 

(2)  Except  where  filed  in  the  course  of  a  trial  or  hearing 
or  where  otherwise  provided  in  these  rules,  all  documents 
shall  be  filed  in  the  court  office  in  which  the  proceeding  was 
commenced. 

(3)  Where  a  motion  is  being  brought  in  a  place  other 
than  where  the  proceeding  was  commenced,  any  document  to 
be  used  on  the  motion  may  be  filed  in  the  court  office  at  the 
place  of  hearing  and  upon  the  disposition  of  the  motion  shall 
be  returned  by  the  registrar  to  the  court  office  where  the  pro¬ 
ceeding  was  commenced. 

(4)  Any  document,  other  than  an  originating  process, 
may  be  filed  by  leaving  it  in  the  proper  court  office  or  by 
mailing  it  to  the  proper  court  office  accompanied  by  the  pre¬ 
scribed  fee,  where  a  fee  is  required. 

(5)  The  date  of  filing  of  any  document  received  by  a 
court  office  through  the  mail  shall  be  deemed  to  be  the  date 
which  appears  in  the  official  filing  stamp  of  the  court  office 
stamped  upon  the  document. 

(6)  Where  a  court  office  has  no  record  of  the  receipt 
of  any  document  alleged  to  have  been  filed  by  mailing,  the 
document  shall  not  be  treated  as  filed,  unless  otherwise 
ordered. 


Rule  760  (1 ) 

Rule  763 
Rule  237  (1) 

Rule  7  60  ( 2 ) 

Rule  760  (3) 

Rule  760(4) 

Rule  760 

760.— (1)  Except  u  provided  in  sub-rule  (2),  or  otherwise  ordered  or 
provided,  ail  business  in  the  office#  of  the  court*  shall  be  transacted  only 
upon  the  personal  attendance  of  the  party  on  whose  behalf  such  business 
is  required  to  be  transacted,  or  of  the  solicitor  of  such  party,  or  the  clerk 
or  acent  of  the  solicitor,  or  the  clerk  of  the  a«ent. 

(2)  Provided  that  the  proper  fee  as  prescribed  by  Tariffs  B  and  C 
accompanies  the  same,  the  following  may  be  forwarded  by  prepaid  ordi¬ 
nary  mail  to  the  proper  officer  for  filing  in  accordance  with  the  rules: 

(a)  a  writ  of  execution; 

(b)  an  appearance  by  a  solicitor,  an  affidavit  of  merits,  a  plead¬ 
ing,  a  Jury  notice,  a  notice  of  trial,  a  notice  of  change  of 
solicitor),  a  notice  of  discontinuance  and  an  affidavit  on 
production; 

(c)  a  notice  of  a  desire  of  an  opportunity  to  redeem; 

(d)  a  notice  of  appeal,  an  appellant’s  statement,  a  responden  t 
statement  and  a  notice  of  perfection  in  an  appeal  t*  m 
appellate  court. 

(e)  a  notice  of  motion  together  with  supporting  documents. 

Cf)  a  certificate  of  readiness. 

(g)  a  true  copy  of  an  issued  and  entered  older  or  Judgment. 

(3)  The  date  of  filing  of  any  document  received  pursuant  to  sukmk 
(2)  or  (5)  shall  be  deemed  to  be  that  which  appears  upon  the  said  documtai 
in  the  official  filing  stamp  of  the  sheriff,  registrar  or  clerk  of  the  court. 

(4)  Where  a  document  Is  purported  to  have  been  mailed  pursuant  to 
sub-rule  (2)  or  (5)  and  the  records  of  the  sheriff,  registrar  or  clerk  of  tk* 
court  do  not  indicate  that  the  same  was  received,  the  said  document  than 
be  deemed  not  to  have  been  received.  [Amended,  O.  Regs.  285/71,  i.  9* 
569/75,  s.  «;  451/77,  s.  4;  32/78,  s.  6;  520^8,  m.  42-44.  J 


Rule  763 

763.  Where  the  first  document  in  a  cause  or  matter  Is  required  to  b 
filed  In  Toronto,  the  Registrar’s  office  shall  be  deemed  to  be  the  officv  to 
which  the  cause  or  matter  was  commenced  and  In  other  cases  the  office  « 
the  local  registrar  of  the  county  or  district  In  which  such  first  documert  b 
required  to  be  filed  shall  be  deemed  to  be  the  office  In  which  the  cam*  • 
matter  was  commenced. 

Rule  237 

237. — (1)  All  papers  for  use  on  a  motion  at  Toronto  shall  be  filed  Is 
the  Registrar’s  office,  and,  when,  no  longer  required,  all  such  papers  and 
all  papers  forwarded  for  use  on  the  motion  shall  be  transmitted  to  the 
office  In  which  the  Droceedlnrw  were  commenced  


4.09 
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4.09  Trial  Record 

(1)  The  record  to  be  filed  when  an  action  is  set  down 
for  trial  shall  contain, 

(a)  a  copy  of  any  Jury  Notice; 

(b)  a  copy  of  the  pleadings,  including  those  relat¬ 
ing  to  any  counterclaim  or  cross-claim ; 

(c)  a  copy  of  any  demand  or  order  for  particulars 
and  the  particulars  delivered  pursuant  thereto; 
and 

(d)  a  memorandum  signed  by  the  registrar  stating 
that, 

(i)  the  record  contains  a  copy  of  all  pleadings 
in  the  action  and  all  particulars  ordered  to 
be  delivered  therein  and  that  the  time  for 
delivery  of  any  pleadings  has  expired; 

(ii)  any  defendant  who  has  failed  to  deliver  a 
Statement  of  Defence  has  been  noted  in 
default;  and 

(iii)  where  applicable,  judgment  has  been  ob¬ 
tained,  or  the  action  has  been  discontinued 
or  dismissed,  as  against  any  defendant,  as 
the  case  may  be. 

(2)  There  shall  be  attached  to  the  record  a  copy  of, 

(a)  any  order  respecting  the  trial; 

(b)  any  memorandum  signed  by  counsel  or  order 
by  the  court  following  a  pre-trial  conference; 
and 

(c)  in  an  undefended  action,  any  affidavit  to  be 
used  in  evidence. 


Rule  248 


Rule  248 

248.— (1)  The  party  setting  an  action  down  for  trial  shall  file  at  that 
time  a  record  containing  a  certified  copy  of, 

(a)  the  pleadings  and  particular*; 

(b)  any  statement  of  property  or  itatement  of  financial  Informa¬ 
tion  filed  In  the  action  pursuant  to  the  provision*  of  The 
Family  Law  Reform  Act,  1978;  and 

(c)  any  order  containing  direction*  respecting  the  trial. 
(Amended,  O.  Regs.  36/73.  a.  26;  218/78.  *.11.1 

(2)  Such  record  shall  contain  the  full  «tyle  of  cause,  and  shall  show 
the  date  when  the  writ  was  Issued,  and  shall  give  the  names  of  the  sollcl- 
ters  for  the  several  parties,  and  shall  show.  If  such  be  the  caae,  that  judg¬ 
ment  has  been  signed  or  the  pleadings  have  been  noted  closed  as  against 
•ay  parties  in  default. 

NOTE.  Where  there  Is  a  Jury  notice,  a  copy  shall  be  attached  to  the 
•ward. — The  Judicature  Act.  R.S.O.  1970.  c.  228,  s.  82(2). 


*Ru1e  189 

(S)  The  Statement  #f  the  defendant’s  claim  against  the  third  party,  the 
third  party’s  statement  of  defence  and  the  reply.  If  any,  shall  constituta 
the  record  In  the  third  party  proceedings.  (Amended,  O.  Reg.  108/75,  a.  IB.] 
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5.01(1) 

Rule 

69 

(2) 

Rule 

68 

5.02(4) 

Rule 

80- 

RULE  5  JOINDER  OF  CLAIMS  AND  PARTIES 
S  .0 1  Joinder  of  Claims 

(1)  A  plaintiff  or  applicant  may  join  in  the  same  pro¬ 
ceeding  any  claims  he  has  against  an  opposite  party,  whether 
or  not  they  are  being  made  in  the  same  or  different  capacities. 

(2)  It  is  not  necessary  that  every  defendant  or  respon¬ 
dent  be  interested  in  all  the  relief  claimed  or  in  every  claim 
included  in  any  proceeding. 

S.02  Joinder  of  Necessary  Parties 

(1 )  A  plaintiff  or  applicant  who  claims  relief  to  which 
any  other  person  is  jointly  entitled  shall  join  as  parties  to 
the  proceeding  all  parties  so  entitled. 

(2)  Every  person  shall  be  joined  as  a  party  to  a  pro¬ 
ceeding  whose  presence  is  necessary  to  enable  the  court  to 
effectively  and  completely  adjudicate  upon  the  issues  or 
questions  involved  in  the  proceeding. 


Rule  69 

69.  A  plaintiff  may  unite,  in  the  aame  action,  aererai  cauaea  of  action. 


Rule  68 

68.  It  ia  not  necessary  that  every  defendant  to  an  action  be  Intereeted 
aa  to  all  the  relief  claimed,  or  aa  to  every  cauae  of  action  Included  therein. 


Rule  80 

80.  A  residuary  legatee  or  neat  of  kin  may  have  a  judgment  for  lh» 
administration  of  the  personal  estate  of  a  deceased  person  without  serving 
the  other  residuary  legatees  or  neat  of  kin. 


(3)  Any  such  person  who  does  not  consent  to  be 
joined  as  a  plaintiff  or  applicant  shall  be  made  a  defendant 
or  respondent. 

(4)  The  court,  in  its  discretion,  may  relieve  against 
the  necessity  for  the  joinder  of  any  such  person. 


5.03(1) 


Rule  66 


n 
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5.03  Permissive  Joinder  of  Parties 
( 1 )  Multiple  Plaintiffs 

Persons  may  be  joined  as  plaintiffs  or  appli¬ 
cants,  provided  they  are  represented  in  the  proceeding  by 
the  same  solicitor,  where, 

(a)  tney  assert  any  rigtits  to  relief  (whether  jointly, 
severally,  or  in  the  alternative)  in  respect  of  or 
arising  out  of  the  same  transaction,  occurrence 
or  series  of  transactions  or  occurrences; 

(b)  any  common  question  of  law  or  fact  may  arise 
in  the  proceeding;  or 


Rule  66 

66.  All  persons  may  be  joined  In  an  action  as  plaintlffa  In  whom  any 
right  to  relief  In  respect  of  or  arising  out  of  the  aame  transaction  or  occur¬ 
rence.  or  series  of  transactions  or  occurrences,  is  alleged  to  eilst,  whether 
jointly,  severally  or  in  the  alternative,  where  If  such  persona  brought  sepa¬ 
rate  actions  any  common  question  of  law  or  fact  would  arise;  but.  If,  upon 
the  spplicatlon  of  a  defendant,  It  appears  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  court  may  order  separate  trials,  or 
make  such  other  order  as  may  be  eipedlent;  and.  without  any  amendment. 
Judgment  may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be 
found  entitled  to  relief,  for  such  relief  as  be  or  they  "lay  be  entitled  to,  but 
the  defendant,  though  unsuccessful.  Is  entitled  to  his  costs  occasioned  by 
joining  any  person  who  Is  not  found  entitled  to  relief,  unless  the  court 
otherwise  orders. 


(c)  it  appears  that  their  presence  in  the  proceeding 
may  promote  the  convenient  administration  of 
justice. 


U) 


Rule  67 


n 
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(2)  Multiple  Defendants 

Persons  may  be  joined  as  defendants  or  respon¬ 
dents  where, 

(a)  there  is  asserted  against  them  (whether  jointly, 
severally,  or  in  the  alternative)  any  rights  to 
relief  arising  out  of  the  same  transaction, 
occurrence,  or  series  of  transactions  or  occur¬ 
rences; 

(b)  any  common  question  of  law  or  fact  may  arise 
in  the  proceeding; 

(c)  there  is  doubt  as  to  the  person  or  persons  from 
whom  the  plaintiff  or  applicant  is  entitled  to 
relief; 

(d)  damage  or  loss  has  been  caused  to  the  same 
plaintifT  or  applicant  by  more  than  one  person, 
whether  or  not  there  is  any  factual  connection 
between  the  several  claims  apart  from  the 
involvement  of  the  plaintiff  or  applicant,  and 
there  is  doubt  as  to  the  person  or  persons  from 
whom  he  is  entitled  to  relief  or  the  respective 
amounts  for  which  each  may  be  liable;  or 

(e)  it  appears  that  their  presence  in  the  proceeding 
may  promote  the  convenient  administration  of 
justice. 


Rule  67 

87.  Where  the  plaintiff  claims  that  the  nine  transaction  or  occur¬ 
rence.  or  series  of  transactions  or  occurrences,  flee  him  a  cause  of  action 
against  one  or  more  persons,  or,  where  he  Is  In  doubt  as  to  the  person  from 
whom  he  Is  entitled  to  redress,  he  may  join  as  defendants  all  persons 
against  whom  he  claims  any  right  to  relief,  whether  jointly,  severally  or  in 
the  alternative,  and  judgment  may  be  given  against  one  or  more  of  the 
defendants  according  to  their  respective  liabilities,  but  the  court  may 
order  separate  trials  or  make  such  other  order  as  Is  deemed  expedient  if 
such  joinder  is  deemed  oppressive  or  unfair. 

(For  cases  as  to  joinder  of  defendants  under  the  Negligence  Act  see  Ontario 
Statute  Annotations  sub  tit.  Negligence  Act.  See  also  Rule  136  and  Rule  319. 
—  Ed] 


n 


NOTES 


5.04  (1) 
(2) 
(3) 


Rule  90 
Rule  136(1) 
Rule  (2) 


5.04  Misjoinder  and  Non-Joinder 

(1)  No  proceeding  shall  be  defeated  by  reason  of  the 
misjoinder  or  non-joinder  of  any  party  and  the  court  may, 
in  any  proceeding,  determine  the  issues  or  questions  in  dis¬ 
pute  so  far  as  they  affect  the  rights  and  interests  of  the  persons 
who  are  parties  to  the  proceeding  and  pronounce  judgment 
without  prejudice  to  the  rights  of  all  persons  who  are  not 
parties. 

(2)  At  any  stage  of  a  proceeding  the  court  may  grant 
leave  to  add,  delete  or  substitute  any  party  and  such  leave 
shad  be  given,  on  such  terms  as  may  seem  just,  unless  prejudice 
will  result  which  cannot  be  compensated  for  by  costs  or  an 
adjournment. 

(3)  No  person  shall  be  added  as  a  plaintiff  or  applicant 
without  filing  his  consent  in  writing. 


Rule  90 

90.  The  court,  If  It  think*  fit,  may  pronounce  a  Judgment  savin#  the 
right*  of  all  persons  not  parlies. 


Rule  136 

134.— (1)  The  court  may,  at  any  stage  of  the  proceedings,  order  that 
the  name  of  a  plaintiff  or  defendant  improperly  Joined  be  struck  out,  and 
that  any  person  who  ought  to  have  been  Joined,  or  whose  presence  Is  nec¬ 
essary  in  order  to  enable  the  court  effectually  and  completely  to  adjudi¬ 
cate  upon  the  questions  Involved  In  the  action,  be  added  or,  where  an 
action  has  through  a  bona  fide  mistake  been  commenced  In  the  name  sf 
the  wrong  person  as  plaintiff  or  where  It  Is  doubtful  whether  It  has  been 
commenced  in  the  name  of  the  right  plaintiff,  the  court  may  order  any 
person  to  be  substituted  or  added  as  plaintiff. 

(2)  No  person  shall  be  added  or  substituted  as  a  plaintiff  or  as  the  next 
friend  of  a  plaintiff  without  hla  own  consent  In  writing  thereto  being  filed. 


J 


/J 


Id 

NOTFS 


5.05 


Rules  66;  67; 


5.05  Relief  Against  Joinder 

Where  it  appears  that  the  joinder  of  multiple  claims  or 
parties  in  the  same  proceeding  may  unduly  complicate  or 
delay  the  trial,  or  cause  undue  prejudice  to  any  party,  the 
court  may, 


(a)  order  separate  trials; 

(b)  require  one  or  more  of  such  claims  to  be  assert¬ 
ed,  if  at  all,  in  another  proceeding; 

(c)  order  that  any  party  be  compensated  for  being 
required  to  attend,  or  be  relieved  from  attend¬ 
ing,  any  part  of  a  trial  in  which  he  has  no 
interest; 

(d)  dismiss  the  proceeding  against  any  defendant, 
without  prejudice  to  the  right  of  the  plaintiff 
to  assert  the  tame  claims  against  the  defendant 
in  a  subsequent  proceeding,  on  condition  that 
such  defendant  be  bound  by  the  determination 
of  the  issues  in  the  original  proceeding;  or 

(e)  make  such  other  order  as  may  seem  just. 


Rule  66 

M.  All  person*  may  be  Joined  in  an  action  as  plaintiffs  In  whom  any 
right  to  relief  In  respect  of  or  arising  out  of  the  same  transaction  or  occur¬ 
rence.  or  series  of  transactions  or  occurrences,  Is  alleged  to  exist,  whether 
jointly,  severally  or  In  the  alternative,  where  If  such  persons  brought  sepa¬ 
rate  actions  any  common  question  of  law  or  fact  would  arise;  but.  If.  upon 
the  application  of  a  defendant.  It  appears  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  court  may  onler  separate  trials,  or 
make  such  other  order  as  may  be  expedient;  and,  without  any  amendment, 
judgment  may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be 
found  entitled  to  relief,  for  such  relief  ss  he  or  they  may  be  entitled  to,  but 
the  defendant,  though  unsuccessful,  Is  entitled  to  his  coats  occasioned  by 
joining  any  person  who  is  not  found  entitled  to  relief,  unless  the  court 
otherwise  orders. 

ISee  also  Rule  136  and  Rule  319.  —  Ed.] 

Rule  67 

•7.  Where  the  plaintiff  claims  that  the  same  transaction  or  occur¬ 
rence.  or  series  of  transactions  or  occurrences,  give  him  a  cause  of  action 
against  one  or  more  persons,  or,  where  he  Is  In  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redress,  he  may  join  as  defendants  all  persona 
against  whom  he  claims  any  right  to  relief,  whether  jointly,  severally  or  in 
the  alternative,  and  judgment  may  be  given  against  one  or  more  of  the 
defendants  according  to  their  respective  liabilities,  but  the  court  may 
order  separate  trials  or  make  such  other  order  as  Is  deemed  expedient  If 
such  joinder  Is  deemed  oppressive  or  unfair. 

I  For  casea  as  to  joinder  of  defendants  under  the  Negligence  Act  see  Ontario 
Statute  Annotations  sub  tit.  Negligence  Act.  See  also  Rule  136  and  Rule  319. 
-Ed.  | 


—  - — —  —  mmittv  Kiiun  an  suen  aa 
“T*  b'  dlipo«d  of  In  one  .cllon,  th,  court  m.y  ortlcr  ,ny 

of  (hen.  to  be  eieluded.  or  m.j>  direct  the  luue,  re. pectin,  the  npnl, 
causes  of  action  to  be  tried  separately. 


6 


RULE  6  CONSOLIDATION  OR  TRIAL  TOGETHER 

6.01  Where  Actions  in  Same  Court 

(1)  Where  two  or  more  actions  are  pending  in  the  same 
court,  and  it  appears  to  the  court  that, 

(a)  some  common  question  of  law  or  fact  arises  in 
both  or  all  of  them ; 

(b)  the  rights  to  relief  claimed  therein  are  in  respect 
of,  or  arise  out  of,  the  same  transaction,  occur¬ 
rence  or  series  of  transactions  or  occurrences;  or 

(c)  for  any  other  reason  it  is  desirable  to  make  an 
order  under  this  rule; 

the  court  may  order  the  actions  to  be  consolidated,  or  to  be 
tried  at  the  same  time,  or  one  immediately  after  the  other,  or 
may  order  any  of  them  to  be  stayed  until  after  the  determina¬ 
tion  of  any  other  of  them,  on  such  terms  as  may  seem  just. 

(2)  In  any  such  order,  the  court  may  give  such  direc¬ 
tions  as  may  tend  to  avoid  unnecessary  costs  or  delay  and, 
for  that  purpose,  the  court  may  dispense  with  service  of  a 
notice  of  trial  and  abridge  the  time  for  placing  an  action  on 
the  list  for  trial. 

(3)  An  order  for  the  trial  together  of  two  or  more 
actions,  or  for  the  trial  of  one  immediately  after  the  other, 
shall  be  subject  to  the  discretion  of  the  trial  judge. 

6.02  Where  Actions  in  Different  Courts 

(1)  Where  the  actions  in  question  are  pending  in  the 
Supreme  Court  and  in  one  or  more  county  courts,  an  order 
under  Rule  6.01  may  be  made  on  motion  to  a  judge  of  the 
Supreme  Court  and  any  such  order  may  transfer  any  action 
affected  by  the  order  to  another  court.  Thereafter,  any  such 
action  shall  be  styled  in  the  court  to  which  the  action  is  trans¬ 
ferred  and  shall  be  proceeded  with  as  if  it  had  been  commenced 
in  that  court. 

(2)  Where  the  actions  in  question  are  pending  in  two  or 
more  county  courts,  such  an  order  may  be  made  by  the  Chief 
Judge  of  the  County  and  District  Courts  of  Ontario  or  by  a 
master  at  Toronto. 


Rule  319 


Rule  319 

319.  Action*  may  be  coiuolldated  by  order  of  the  court. 


n 


NOTFS 


7.01(a) 

(b) 

(c) 

(d) 


Rules  92;  93;  226 
Rules  98;  99;  226 
Rules  95;  97;  226 
Rule  98 


RULE  7  PARTIES  UNDER  DISABILITY 
7.01  Representation 

Unless  otherwise  ordered  or  provided  by  any  statute,  a 
proceeding  shall  be  commenced,  continued  or  defended  in  the 
case  of, 

(a)  a  minor,  by  a  litigation  guardian ; 

(b)  a  person  who  has  been  declared  mentally 
incompetent  or  incapable  of  managing  his 
own  affairs,  by  the  committee  of  his  estate, 
or  where  there  is  no  such  committee,  by  the 
committee  of  his  person; 

(c)  a  person  who  is  mentally  incompetent  or 
incapable  of  managing  his  own  affairs,  not  so 
declared,  by  his  committee  if  there  is  one,  or 
if  not,  by  a  litigation  guardian; 

(d)  a  person  who  has  been  declared  an  absentee, 
by  his  committee  if  one  has  been  appointed, 
or  if  not,  by  the  Public  Trustee. 

I  Note  See  s.  7 14)  of  the  Motor  Vehicle  Accident  Claims  Act 

where  the  defendant  is  an  infant I 


92. — (1)  An  Infant  m»y  me  or  counlcr-cUlm  by  hi,  nort  Mend,  uni 
mar  defend  br  hi,  fuardlen  appointed  for  th»l  purpooe  or  by  the  Official 
Guardian,  aa  the  care  may  be. 

(2)  Where  the  Official  Guardian  la  guardian  ad  litem  for  an  infant,  he 
may  act  as  ne«t  friend  for  the  purpose  of  aaaertln*  a  counter-claim  on 
behalf  of  the  Infant 


Rule  93 


Rule  226 


rtf  Where  an  Infant  c 


•  kurIiIIv  incompetent 


_ _  i 


Rule  98 

96.  A  mentally  Incompetent  person  who  ha*  been  ao  found,  and  an 
abeentee,  may  aue  or  defend  by  hi*  committee. 


Rule  99 

99.  A  person  who  haa  been  declared  Incapable  under  aectlon  3t  of  The 
Mental  Incompetency  Act  ahall  be  re  prerented  by  a  person  who  la  author- 
ired  under  that  Act. 


RUU  9S95.  A  monully  Incompetent  ymm, 

cial  declaration  may  aue  by  hl>  neat  friend  and  may  defend  by  h 


Rule  97 

97.  Where  a  mentally  Incompetent  person  not  ao  found  by  Inquisition 
or  judicial  declaration  ia  served  with  an  office  copy  of  a  judgment  or  order 
or  ia  made  a  party  after  judgment,  a  guardian  ad  litem  shall  be  appointed 
for  him  after  the  like  notice. 


7.02  Litigation  Guardian  for  Plaintiff  or  Applicant 

( 1 )  Any  person,  not  under  disability,  may  act  as  litigation 
guardian  for  a  plaintiff  or  applicant  who  is  under  disability 
without  being  appointed  by  the  court. 

(2)  No  person  except  the  Official  Guardian  or  the 
Public  Trustee  shall  commence  to  act  as  litigation  guardian 
for  a  plaintiff  or  applicant  who  is  under  disability  until  he  has 
filed  an  affidavit  in  which  he, 

(a)  consents  to  act  in  that  capacity; 

(b)  confirms  that  he  has  given  written  authority  to 
a  solicitor  to  act  and  specifies  the  name  of  that 
solicitor; 

(c)  sets  out  his  place  of  residence  and  that  of  the 
person  under  disability; 

(d)  sets  out  his  relationship,  if  any,  to  the  person 
under  disability; 

(e)  states  that  he  has  no  interest  in  the  proceeding 
adverse  to  that  of  the  person  under  disability; 
and 

(0  acknowledges  that  he  has  been  informed  of  his 
liability  to  pay  personally  any  costs  awarded 
against  him  or  against  the  party  under  dis¬ 
ability. 


Rule  100 

100.  (Jnleae  otherwise  ordered,  before  the  name  of  a  person  la  used  aa 
friend  or  aa  relator,  §uch  pernon  "hall  aim  a  written  authority  to  the 
"ollrltor  for  that  purpose,  and  the  authority  «hnll  he  nied  In  the  office  in 
•hirh  Ihe  rnunr  nr  mailer  l«  commenced. 


7.03(1) 

(3) 


7.03  Litigation  Guardian  for  Defendant  or  Respondent 

(1 )  Unless  otherwise  ordered,  the  Official  Guardian  shall 
act  as  the  litigation  guardian  of  a  defendant  or  respondent 
where  the  proceeding  is  against  a  minor,  in  respect  of  his 
interest  in  an  estate  or  trust 

(2)  Except  as  provided  in  paragraph  (1 ),  no  person  shall 
act  as  a  litigation  guardian  for  a  defendant  or  respondent  who 
is  under  disability  until  he  has  been  appointed  by  the  court. 

(3)  Where  a  person  under  disability  has  been  served  with 
an  originating  process  as  provided  by  these  rules  and  has  failed 
to  deliver  a  defence  by  his  committee  or  litigation  guardian  or 
to  apply  for  the  appointment  of  a  litigation  guardian  within 
the  time  limited  for  the  delivery  of  his  defence,  the  plaintiff  or 
applicant,  before  continuing  a  proceeding  shall  apply  for  an 
order  from  the  court  appointing  a  litigation  guardian  for  the 
person  under  disability  on  notice  to  such  person. 

(4)  A  motion  for  the  appointment  of  a  litigation  guardian 
may  be  made  without  notice  to  the  person  under  disability 
where  a  Request  for  Appointment  of  Litigation  Guardian 
(Form  7 A)  was  served  with  the  originating  process  on  the 
person  under  disability. 

(5)  Where  the  plaintiff  or  applicant  intends  to  apply  for 
the  appointment  of  the  Official  Guardian  or  the  Public  Trustee 
as  litigation  guardian  for  the  person  under  disability,  a  Request 
for  Appointment  of  Litigation  Guardian  shall  be  served  on  the 
person  under  disability  not  less  than  10  days  before  applying 
for  such  appointment. 

(6)  Where  it  is  sought  to  appoint  the  Official  Guardian 
or  the  Public  Trustee  as  the  litigation  guardian,  the  Notice  of 
Motion  shall  be  served  on  him  together  with  proof  of  service 
of  the  originating  process  and  either  “the  Notice  of  Motion  or 
a  Request  for  Appointment  of  Litigation  Guardian,  as  the  case 
may  be,  on  the  person  under  disability. 


Rules  18(3) ;  93;  94 
Rules  22;  96 


Rule  18 

(3)  From  the  time  of  such  service,  the  Official  Guardian  la  the 
guardian  ad  litem  of  the  Infant,  unieaa  and  until  otherwiae  ordered,  and  it 
is  the  duty  of  the  Official  Guardian,  or  of  any  other  guardian  appointed 
for  auch  Infant,  forthwith  to  attend  to  the  interests  of  the  Infant,  and  to 
take  all  such  proceedings  as  may  be  necessary  for  the  protection  of  such 
interests  in  the  proceeding  in  which  he  is  appointed  guardian,  and  for  that 
purpose  to  communicate  with  all  proper  persons  and  parties,  including  the 
father  or  guardian  of  the  Infant  and  the  person  with  whom  or  under  whose 
care  the  Infant  is. 

Rule  93 

13.  Where  an  Infant  defendant  Is  not  represented  by  the  Official 
Guardian,  a  guardian  may  be  appointed  for  him  by  the  court. 

Rule  94 

M.  Where  the  appointment  of  a  guardian,  other  than  the  Offleld 
Guardian,  to  defend  an  action  or  matter  Is  desired,  the  court  may  appoint 
a  guardian  for  that  purpose  upon  being  aatisfled  by  affidavit  that  the  pro¬ 
posed  guardian  Is  a  fit  and  proper  person  and  has  no  adverse  Interest;  and 
the  court  may  examine  the  proposed  guardian  or  the  person  making  thr 
affidavit,  viva  voce,  or  require  further  evidence  to  he  adduced  until  satis¬ 
fied  of  the  propriety  of  the  appointment. 

Rule  22 

22.  Alter  service  of  the  writ,  no  further  proceedings  shall  be  taken 
against  a  defendant  who  is  a  mentally  Incompetent  person  and  has  no 
committee,  or  no  committee  except  the  Public  Trustee,  or  against  a  defen* 
dant  of  unsound  mind  not  so  found,  until  a  guardian  ad  litem  is  appointed. 
NOTE:  As  to  service  upon  a  patient  In  an  Institution,  see  Part  III  of  the 

Mental  Health  Act,  R.S.0. 1979,  c.  289. 

Rule  96 

96.  — ( I )  Where  no  appearance  has  been  entered  to  a  writ  of  summons 
for  a  defendant  who  is  a  mentally  incompetent  person  not  ao  found,  the 
plaintiff  may  apply  for  an  order  that  a  guardian  of  such  defendant  be 
appointed,  by  whom  he  may  appear  and  defend. 

(2)  No  such  order  shall  be  made  unless  it  appears  that  the  writ  was 
duly  served  and  that  notice  of  the  application  was,  after  the  expiration  of 
the  time  allowed  for  appearance  and  at  least  six  clear  days  before  the  day 
in  the  notice  named  for  hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  the  defendant  resides  or  under 
whose  care  he  Is  at  the  time  of  serving  such  notice. 

(3)  The  Official  Guardian  shall  be  appointed,  unless  for  good  reason  It 
is  otherwise  directed. 

(4)  Where  the  mentally  Incompetent  person  is  confined  in  a  psychiat¬ 
ric  facility  as  defined  by  The  Mental  Health  Act,  the  Public  Trustee  shall 
be  appointed  unless  otherwise  ordered. 


NQIES 


7.04 

7.05(2) 


7.04  Appointment  of  Official  Guardian  or  Public  Trustee 

Unless  there  is  some  other  fit  and  proper  person  willing 
and  able  to  act  as  litigation  guardian,  the  court  shall  appoint, 

(a)  the  Official  Guardian  where  the  person  under 
disability  is  a  minor; 

(b)  the  Public  Trustee  where  the  person  under  dis¬ 
ability  is  mentally  incompetent  or  is  incapable 
of  managing  his  own  affairs,  not  so  declared, 
and  has  no  committee ; 

(c)  either  the  Official  Guardian  or  the  Public 
Trustee  where  the  person  under  disability  is  a 
minor  and  is  also  mentally  incompetent  or 
incapable  of  managing  his  own  affairs,  not  so 
declared,  and  has  no  committee. 

7.05  Powers  and  Duties  of  Litigation  Guardian 

(1)  Where  a  party  is  under  disability,  anything  that  is 
required  or  authorized  by  these  rules  to  be  done  by  a  party  in 
a  proceeding  may  be  done  on  his  behalf  by  his  litigation 
guardian. 

(2)  A  litigation  guardian  shall  diligently  attend  to  the 
interests  of  the  person  under  disability  and  take  all  proceedings 
that  may  be  necessary  for  the  protection  of  his  interests, 
including  proceedings  by  way  of  counterclaim,  cross-claim 
or  third  party  claim  and,  notwithstanding  the  provisions  of 
Rule  7.03  (2),  a  litigation  guardian  for  a  plaintiff  may  defend 
a  counterclaim. 

(3)  A  litigation  guardian  shall  act  through  a  solicitor  and 
shall  instruct  that  solicitor  in  the  conduct  of  the  proceeding; 
however,  where  the  litigation  guardian  is  theOfficial  Guardian 
or  the  Public  Trustee  he  need  not  act  through  another  solicitor. 


Rule  96 
Rule  18(3) 


Rule  96 

%.—(!>  Wl»r»  no  appearance  ha*  been  entered  to  a  writ  of  aummoni 
for  a  defendant  who  la  a  menially  incompetent  person  not  ao  found,  the 
plaintiff  may  apply  for  an  order  that  a  guardian  of  *uch  defendant  be 
appointed,  by  whom  he  may  appear  and  defend. 

(21  No  *uch  order  shall  be  made  unleaa  It  appear*  that  the  writ  waa 
duly  served  and  that  notice  of  the  application  was,  after  the  expiration  of 
Ihe  time  allowed  for  appearance  and  al  least  six  clear  day*  before  the  day 
in  the  nolice  named  for  hearing  the  application,  aerved  upon  or  left  at  the 
dwelling-house  of  Ihe  person  with  whom  the  defendant  resides  or  under 
whose  care  he  is  at  the  time  of  serving  such  notice. 

(3»  The  Official  Guardian  shall  be  appointed,  unleaa  for  good  reason  It 
Is  otherwise  directed. 

(41  Where  the  mentally  incompetent  person  la  confined  In  a  psychiat¬ 
ric  facility  a*  defined  by  The  Mental  Health  Act,  the  Public  Trustee  shall 
be  appointed  unless  otherwise  ordered. 

Gilman  v.  All ingham,  |I962|0.W.N.  247  (Co.  Ct.J. 

On  a  plaintiffs  application  for  appointment  of  a  guardian  ad  litem  of  a 
lunatic  not  so  found  in  the  absence  of  any  other  nomination  the  Official 
Guardian  must  be  named. 


RULE  18 

(3>  From  the  time  of  such  service,  the  Official  Guardian  la  the 
guardian  ad  litem  of  the  Infant,  unleaa  and  until  otherwise  ordered,  and  It 
is  the  duty  of  the  Official  Guardian,  or  of  any  other  guardian  appointed 
for  such  infant,  forthwith  to  attend  to  the  Interests  of  the  Infant,  and  to 
take  all  auch  proceedings  aa  may  be  necessary  for  the  protection  of  such 
Interests  In  the  proceeding  In  which  he  la  appointed  guardian,  and  for  that 
purpose  to  communicate  with  all  proper  persons  and  part  lea,  Including  the 
father  or  guardian  of  the  Infant  and  the  person  with  whom  or  under  whose 
care  the  Infant  Is. 


7.06  Removal  or  Substitution  of  Litigation  Guardian 
( 1 )  Where,  in  the  course  of  any  proceeding, 

(a)  a  minor,  for  whom  a  litigation  guardian  has 
been  acting,  comes  of  age,  the  minor  or  his 
litigation  guardian  may,  on  filing  an  affidavit 
verifying  those  facts,  obtain  from  the  registrar 
an  Order  to  Continue  (Form  7B)  authorizing 
the  minor  to  continue  the  proceeding  without 
the  litigation  guardian; 

(b)  a  party  under  any  other  disability,  for  whom  a 
litigation  guardian  has  been  acting,  ceases  to  be 
under  such  disability,  such  party  or  his  litiga¬ 
tion  guardian  may  apply  to  the  court  without 
notice  to  any  of  the  other  parties  to  the  pro¬ 
ceeding  for  an  order  to  continue  the  proceeding 
without  the  litigation  guardian. 

(2)  Where,  at  any  time,  it  appears  to  the  court  that  a 
litigation  guardian  is  not  acting  in  the  best  interests  of  the 
person  under  disability,  the  court  may  substitute  the  Official 
Guardian,  the  Public  Trustee  or  any  other  person  as  a  litigation 
guardian  upon  such  terms  and  conditions  as  may  seem  just. 


7.07  Approval  of  Settlement  or  Compromise 

(1)  No  settlement  or  compromise  of  any  claim  made 
by  or  on  behalf  of  a  person  under  disability,  whether  or  not 
any  proceeding  has  been  commenced  in  respect  of  that  claim, 
is  binding  upon  him  and  no  judgment  may  be  obtained  against 
him  by  default  or  on  consent  without  the  approval  of  a  judge. 

(2)  The  approval  of  a  judge  under  paragraph  (1)  is  not 
required  where  the  Public  Trustee  is  the  committee  of  the 
estate  of  the  person  under  disability,  except  where  the  Public 
Trustee  has  been  so  appointed  pursuant  to  the  provisions  of 
The  Mental  Incompetency  Act. 

(3)  Where  an  agreement  for  the  settlement  or  compro¬ 
mise  of  any  claim  made  by  or  on  behalf  of  a  person  under 
disability  is  reached  before  a  proceeding  has  been  commenced 
in  respect  of  that  claim,  the  approval  of  a  judge  shall  be 
obtained  on  an  application. 

(4)  Unless  a  judge  otherwise  orders,  notice  of  any 
motion  or  application  for  the  approval  of  a  judge  under  this 
rule  shall  be  served  on  the  Official  Guardian,  unless  the 
Public  Trustee  has  been  appointed  committee  of  the  estate  of 
the  person  under  disability  pursuant  to  the  provisions  of 
The  Mental  Incompetency  Act,  in  which  case  such  notice  shall 
be  served  on  him. 


CONTINUED 


(5)  On  a  motion  or  application  for  the  approval  of  a 
judge  under  this  rule,  the  following  shall  be  served  and  filed 
with  the  Notice  of  Motion  or  Notice  of  Application,  as  the 
case  may  be, 

(a)  an  affidavit  of  the  committee  or  litigation  guar¬ 
dian  as  to  his  position  in  respect  of  the  proposed 
settlement  or  compromise; 

(b)  an  affidavit  of  the  solicitor  or  counsel  acting 
for  the  committee  or  litigation  guardian  as  to 
his  recommendation  in  respect  of  the  pro¬ 
posed  settlement  or  compromise; 

(c)  where  the  person  under  disability  is  a  minor 
who  is  over  the  age  of  16  years,  his  consent  in 
writing;  and 

(d)  a  copy  of  the  proposed  minutes  of  settlement 
or  consent  to  dismissal. 

(6)  Any  monies  payable  to  a  person  under  disability, 
pursuant  to  any  settlement  or  compromise  of  a  claim  made 
by  or  on  behalf  of  a  person  under  disability  for  which  the 
approval  of  a  judge  is  required  under  this  rule,  shall  be  paid 
into  court  to  his  credit,  except  to  the  extent  that  such  monies 
represent  special  damages,  in  which  case  the  judge  approving 
such  settlement  or  compromise  may  otherwise  direct. 


NQIES 


CONTI CUED 


(7)  On  a  motion  for  the  appointment  of  a  litigation 
guardian,  there  shall  be  affidavit  or  other  evidence  as  to, 

(a)  the  nature  of  the  proceeding; 

(b)  the  date  on  which  the  cause  of  action  arose; 

(c)  the  date  on  which  the  proceeding  was  commen¬ 
ced  and  the  date  of  service  of  the  originating 
process; 

(d)  the  nature  and  extent  of  the  disability; 

(e)  in  the  case  of  a  minor,  the  date  of  birth; 

(f)  the  place  of  residence  of  the  person  under 
disability  and  that  of  the  proposed  litigation 
guardian,  unless  he  is  the  Official  Guardian 
or  the  Public  Trustee  ; 

(g)  the  relationship,  if  any,  of  the  proposed  litiga¬ 
tion  guardian  to  the  person  under  disability; 
and 

(h)  except  where  it  is  sought  to  have  the  Official 
Guardian  or  the  Public  Trustee  appointed,  the 
fact  that  the  proposed  litigation  guardian, 

(i)  consents  to  act  in  that  capacity; 

(ii)  is  a  proper  person  to  be  appointed;  and 

(iii)  has  no  interest  in  the  proceedings  adverse 
to  the  person  under  disability. 
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NOTFS 


8.01(1) 

(2) 

8.02 

8.03(1) 

RULE  8  PARTNERSHIPS  AND  SOLE  PROPRIETORSHIPS 

8.01  Partnerships 

( 1 )  Any  proceeding  by  or  against  two  or  more  persons, 
as  partners,  may  be  commenced  in  the  firm  name  of  the 
partnership  of  which  they  were  partners  carrying  on  business 
at  the  time  the  cause  of  action  arose. 

(2)  This  mle  applies  to  a  proceeding  between  a  partner¬ 
ship  and  one  or  more  of  its  partners,  and  to  a  proceeding 
between  partnerships  having  one  or  more  partners  in  common. 

8.02  Defence 

Where  a  proceeding  is  commenced  against  a  partnership 
in  the  firm  name,  the  partners  and  the  partnership  shall 
deliver  a  common  defence  in  the  name  of  the  firm,  and  no 
person  who  admits  he  was  a  partner  at  any  material  time 
may  defend  in  his  own  name,  except  by  leave  of  the  court. 

8.03  Notice  to  Person  Alleged  to  be  a  Partner 

(1)  In  a  proceeding  against  a  partnership  in  the  firm 
name,  no  person,  other  than  a  named  party,  shall  be  held 
personally  liable  as  a  partner  unless  he  has  been  served  with 
the  originating  process,  together  with  a  Notice  to  Alleged 
Partner  (Form  8A)  informing  him  that  he  is  alleged  to  be  a 
partner . 

(2)  Any  person  served  as  provided  in  paragraph  (1) 
shall  be  deemed  to  be  a  partner  at  all  material  times,  unless 
he  defends  the  proceeding  in  his  own  name  denying  that  he 
was  a  partner  at  any  material  time,  in  which  case  he  may 
also  defend  the  proceeding  on  the  merits. 


Rule  102 
Rule  109 
Rules  104;  106 
Rule  106 


Rule  102 

102.  Any  two  or  more  persons,  whether  British  subject*  or  not  end 
whether  reaidinf  within  or  out  of  Ontario,  claiming  or  being  liable  u 
partner*  and  carrying  on  business  within  Ontario  at  the  time  of  the  accru¬ 
ing  of  the  cause  of  action  may  sue  or  be  sued  in  the  name  of  the  firm  of 
which  such  persons  were  co-partners. 

Rule  109 

109.  Ruiea  102  to  108  apply  to  actions  between  a  firm  and  one  or  more 
of  the  members  and  to  actions  between  firms  having  one  or  more  members 
in  common,  if  the  firm  or  firms  carry  on  business  within  Ontario,  but  exe¬ 
cution  shall  not  issue  in  such  actions  without  leave,  and,  on  application 
for  leave,  all  such  accounts  and  inquiries  may  be  ordered  and  directions  as 
seem  just. 

Rule  104 

194.  Persons  sued  as  partners  In  the  name  of  the  firm  shall  appear 
individually  in  their  own  names,  but  ail  subsequent  proceedings  shall  con¬ 
tinue  In  the  name  of  the  firm. 

Rule  106 

106.  A  person  served  as  a  partner  may, 

(a)  enter  an  appearance  under  protest,  denying  that  he  is  a  part¬ 
ner,  but  such  appearance  does  not  preclude  the  plaintiff 
from  otherwise  serving  the  firm  and  obtaining  Judgment 
against  the  firm  in  default  of  appearance  if  no  partner  has 
entered  an  appearance  in  the  ordinary  form;  or 

(b)  enter  an  appearance  not  only  denying  that  he  ia  a  partner 
but  also  disputing  the  plaintiff's  claim. 


(3)  Where  a  person  defends  a  proceeding  in  his  own 
name  pursuant  to  this  sub-rule,  or- by  leave  of  the  court, 
he  shall  thereupon  become  a  party  to  the  proceeding  as  a 
defendant  or  respondent,  and  thereafter  the  style  of  cause 
shall  be  amended  accordingly. 


NQIES 


8.04  (1) 

(2) 

8.05(1) 

(2) 

(3) 

8.04  Disclosure  of  Partners 

(1)  Where  a  proceeding  is  commenced  by  or  against  a 
partnership  in  the  firm  name,  any  other  party  may,  at  any 
time,  serve  a  notice  requiring  the  partnership  to  forthwith 
disclose  in  writing  the  names  of  all  the  partners  constituting 
the  partnership  at  the  time  the  cause  of  action  arose  and 
their  present  place  of  residence.  Where  the  present  place  of 
residence  of  any  such  partner  is  unknown,  the  partnership 
shall  disclose  the  last  known  address  of  that  partner. 

(2)  Where  any  partnership  fails  to  comply  with  any 
such  notice,  any  claim  or  defence  as  against  the  party  who 
served  the  notice  may  be  dismissed  or  struck  out,  as  the 
case  may  be,  or  the  proceeding  may  be  stayed. 

(3)  Where  the  name  of  a  partner  is  disclosed  pursuant 
to  a  notice  under  paragraph  (1)  and  that  partner  has  not 
been  served  as  provided  in  Rule  8.03,  he  may  be  so  served 
within  1 5  days  of  the  receipt  of  such  disclosure. 

8.05  Enforcement  of  Judgment 

(1)  A  judgment  against  a  partnership  in  the  name 
of  the  firm  may  be  enforced  against  the  property  of  the 
partnership. 

(2)  A  judgment  against  a  partnership  in  the  name  of 
the  firm,  with  leave  of  a  judge,  may  also  be  enforced  against 
any  person  who  was  served  as  provided  in  Rule  8.03  and  who, 

(a)  by  that  rule,  is  deemed  to  be  a  partner; 

(b)  has  admitted  that  he  is  a  partner;  or 

(c)  has  been  adjudged  to  be  a  partner. 

(3)  Where,  subsequent  to  the  granting  of  any  such 
judgment,  the  party  obtaining  it  claims  to  be  entitled  to 
enforce  it  against  any  other  person  alleged  to  be  a  partner, 
he  may  apply  to  a  judge  for  leave  to  do  so,  and  the  judge 
may  grant  such  leave  if  the  liability  is  not  disputed;  or,  if 
disputed,  after  such  liability  has  been  determined  in  such 
manner  as  the  judge  may  direct 


Rule  14(1) 
Rule  14 (2) 
Rule  107(1) 
Rule  107  (1) 
Rule  107  (2) 


Rule  14 

14.— (1)  Where  an  action  la  brought  In  the  name  of  a  firm  or  In  a 
name  or  style  other  than  the  plaintiffs  own  name,  the  plaintiffs  shall,  on 
demand,  declare  forthwith  In  writing  the  names  and  places  of  residence  of 
all  the  persons  constituting  the  firm  or  carrying  on  business  under  such 
name  or  style. 

(2)  If  the  plaintiffs  fail  to  comply  with  such  demand,  all  proceedings 
In  the  action  may,  upon  an  application  for  that  purpose,  be  stayed. 

Rule  107 

107. — (1)  Where  a  judgment  or  order  Is  obtained  against  a  firm,  e*f- 
cutlon  may  issue  against  the  property  of, 

(a)  the  partnership; 

(b)  any  person  who  has  by  his  appearance  or  notice  under  rule 
14  or  pleading  admitted  that  he  Is  or  who  has  been  adjudged 
to  be  a  partner; 

(c)  any  person  who  has  been  served  as  a  partner  with  the  writ  ®f 
summons  and  has  failed  to  appear. 

(2)  If  the  party  who  has  obtained  the  Judgment  or  order  claims  to  be 

entitled  to  Issue  execution  against  any  other  person  a a  being  a  member  of 
the  firm,  he  may  gpply  for  leave  so  to  do,  and  the  court  may  give  such 
leave  if  the  liability  he  not  disputed,  or.  If  disputed,  after  such  liability  has 
been  determined  In  such  manner  as  the  court  directs. 


(51 


8.06(1) 

(2) 


Rule  110(1) 

Rules  14;  110(3)  to  (7) 


NOTES 


8.06  Sole  Proprietorships 

(1)  Where  a  person  carries  on  business  in  a  business 
style  other  than  his  own  name,  any  proceeding  may  be  com¬ 
menced  by  or  against  him  in  his  business  style. 

(2)  Insofar  as  they  are  applicable,  all  the  provisions  of 
this  rule,  with  any  necessary  modifications,  shall  apply  to  a 
proceeding  by  or  against  a  sole  proprietor  in  his  business  style 
as  though  the  sole  proprietor  were  a  partner  and  his  business 
style  were  the  firm  name  of  a  partnership. 


Rule  110 

110. — (1)  Any  person,  whether  a  British  subject  or  not,  and  whether 
residing  within  or  nut  of  Ontario,  carrying  on  business  within  Ontario  in  a 
name  or  style  other  than  his  own  name  may  be  sued  in  such  name  or  style. 


(3)  The  person  upon  whom  the  writ  Is  served  shall  be  Informed  by 
notice  in  writing,  given  at  the  time  of  service,  whether  he  is  served  as  the 
person  carrying  on  the  business  or  as  a  person  having  the  control  or  man¬ 
agement  of  it,  and  in  default  of  such  notice  he  shall  be  deemed  to  be  served 
aa  the  person  carrying  on  the  business. 

(4)  The  person  so  sued  shall  appear  in  his  own  name,  but  all  subse¬ 
quent  proceedings  shall  continue  in  such  name  or  style. 

(5)  A  person  served  aa  the  person  carrying  on  the  business  may  enter 
an  appearance  under  protest  denying  that  he  is  (he  person  so  carrying  on 
the  business,  but  such  appearance  does  not  preclude  the  plalntifT  from 
otherwise  serving  the  person  sued  or  from  obtaining  judgment  in  default 
of  appearance  in  the  ordinary  form  by  the  person  so  sued. 

(6)  Any  judgment  or  order  In  the  action  may  be  enforced  by  execution 
against, 

(a)  the  property  of  the  person  so  sued,  used  or  employed  in  or  in 
connection  with  the  business; 

(b)  any  property  of  a  person  who  by  his  appearance  or  by  notice 
under  rule  14  has  admitted  that  he  is  or  has  been  adjudged  to 

Rule  14 

14.— (1)  Where  an  action  Is  brought  In  the  name  of  a  firm  or  in  a 
name  or  style  other  than  the  plaintiff's  own  name,  the  plaintiffs  shall,  on 
demand,  declare  forthwith  in  writing  the  names  and  places  of  residence  of 
all  the  persons  constituting  the  firm  or  carrying  on  business  under  such 
name  or  style. 

(2)  If  the  plaintiffs  fail  to  comply  with  such  demand,  all  proceedings 
in  the  action  may,  upon  an  application  for  that  purpose,  be  stayed. 

be  the  person  carrying  on  the  business,  or  has  been  served 
with  the  writ  as  the  person  carrying  on  the  business  and  hsa 
failed  to  appear. 

(7)  Where  Judgment  has  been  signed  for  default  of  appearance  and  the 
writ  has  not  been  personally  served  upon  the  person  whom  the  plalntifT 
alleges  to  be  carrying  on  the  business,  the  court  may  give  leave  to  issue 
execution  against  such  person  If  his  liability  be  not  disputed,  or.  ir  disput¬ 
ed,  after  it  has  been  determined  in  such  manner  as  the  court  directs. 


RULE  9  UNINCORPORATED  ASSOCIATIONS 


9.01  Definition 

For  the  purpose  of  this  rule,  association  means  an  unin¬ 
corporated  organization  of  two  or  more  persons,  other  than  a 
partnership,  operating  under  the  name  of/the  association  for 
a  common  purpose  or  undertaking  and  includes  any  club, 
society,  fraternity  or  syndicate,  but  does  not  include  a  trade 
union  or  an  employer’s  organization  as  defined  by  The  Labour 
Relations  Act. 

9.02  Proceeding  by  or  Against  an  Association 

Any  proceeding  may  be  brought  by  or  against  any  associa¬ 
tion  in  the  name  of  the  association,  whether  or  not  the  associa¬ 
tion  is  possessed  of  a  trust  fund. 

9.03  Effect  of  Judgment  Against  an  Association 

( 1 )  Any  judgment  against  an  association  may  be  enforced 
against  the  property  of  the  association,  including  property 
held  in  trust  for  the  association. 

(2)  No  member  of  an  association  shall  be  personally 
liable  for  the  payment  of  any  money  under  a  judgment  against 
the  association  unless  he  is  a  party  to  the  proceeding  and  has 
been  held  to  be  personally  liable  for  all  or  part  of  that  judg¬ 
ment 

(3)  An  injunction  or  mandatory  order  against  an  associa¬ 
tion  may,  by  leave  of  a  judge,  be  enforced  against  any  officer 
or  member  of  the  association. 


NOTFS 


10.01(1) 

(4) 


RULE  1 0  ESTATES  AND  TRUSTS 

10.01  Proceedings  by  or  against  an  Estate  or  Trust 

where  there  is  a  Personal  Representative  or  Trustee 

(1)  Any  proceeding  may  be  brought  by  or  against  an 
executor,  administrator  or  trustee  as  representing  the  estate 
or  trust  of  which  he  is  the  personal  representative  or  trustee 
and  as  representing  the  persons  beneficially  interested  therein 
without  joining  such  persons  as  parties  thereto. 

(2)  Paragraph  ( 1 )  does  not  apply  to  any  proceeding, 

(a)  to  establish  or  contest  the  validity  of  a  will; 

(b)  to  remove  an  executor,  administrator  or  a 
trustee; 

(c)  against  an  executor,  administrator  or  trustee 
for  fraud  or  maladministration;  or 

(d)  for  the  administration  of  an  estate,  or  for 
.  the  execution  of  a  trust  by  the  court. 

(3)  Where  proceedings  are  commenced  by  executors, 
administrators  or  trustees,  any  executor,  administrator  or 
trustee  who  does  not  consent  to  be  joined  as  a  plaintiff  or 
applicant  shall  be  made  a  defendant  or  respondent. 

(4)  Nevertheless,  the  court  may,  at  any  time,  order 
that  any  beneficiary,  creditor  or  other  interested  person 
be  made  a  party  to  a  proceeding  by  or  against  a  personal 
representative  or  trustee. 


Rule  74 
Rule  74 


Rule  74 

74.— (I )  Trustees,  executors  and  administrator*  mar  «ue  and  be  sued 
on  behalf  of,  or  aa  representing,  the  property  or  estate  of  which  they  are 
trustees  or  representatives,  without  joining  any  of  the  persons  beneficially 
interested,  and  shall  represent  them;  but  the  court  may  at  any  time  order 
■ny  of  them  to  be  made  parties  In  addition  to,  or  In  lieu  of,  the  previous 
parties. 

(2)  This  rule  applies  to  an  action  to  enforce  a  security  by  foreclosure 
or  otherwise. 

NOTE:  As  to  parties  to  mortgage  actions  where  no  personal  representa¬ 
tive.  see  R.S.O.  1970,  c.  129,  s.  9. 


10.02  Proceedings  against  an  Estate 

where  there  is  No  Personal  Representative 

(1)  Where  it  appears  that  a  deceased  person  has  no 
personal  representative,  and  a  proceeding  is  sought  to  be 
commenced  or  continued  against  his  estate,  the  court  may, 
on  motion,  appoint  a  litigation  administrator  to  represent 
the  estate  for  the  purposes  of  the  proceeding. 

(2)  Before  making  an  order  appointing  a  litigation 
administrator,  the  court  may  require  notice  to  be  given  to 
any  insurer  of  the  deceased  person  who  has  an  interest  in  the 
proceeding,  to  the  Superintendent  of  Insurance  where  the 
proceeding  may  impose  liability  on  the  Motor  Vehicle 
Accident  Gaims  Fund,  and  to  any  other  person  who  may 
have  an  interest  in  the  estate. 

I Note :  See  The  Motor  Vehicle  Accident  Gaims  Act, 
R.S.O.  1970.  c.  28 J,  s.  7(5)1 

(3)  Any  judgment  in  a  proceeding  to  which  a  litigation 
administrator  is  a  party  shall  bind  the  estate  of  the  deceased 
person,  but  shall  have  no  effect  whatsoever  against  the 
litigation  administrator  in  his  personal  capacity,  unless  a 
judge  otherwise  orders. 

(Note:  As  to  parties  to  mortgage  actions  where  there  is  no 

personal  representative,  see  The  Devolution  of 
Estates  Act.  R.S.O.  1970,  c.  129,  s.  91 


10.03  Remedial  Provisions 

( 1 )  Proceedings  Commenced  before  Probate 
or  Administration 

Where  a  proceeding  is  commenced  by  or 
against  a  person  as  executor  or  administrator  before  any 
grant  of  probate  or  administration  has  been  made,  a  subse¬ 
quent  grant  of  probate  or  administration  shall  relate  back  to 
the  commencement  of  the  proceedings. 

(2)  Proceedings  Brought  by  or  against  the  Estate 

No  proceeding  commenced  by  or  against  the 
estate  of  a  deceased  person  by  naming  the  estate  of  A.B., 
deceased  or  the  personal  representative  of  A.B.,  deceased 
or  any  similar  style  of  cause,  or  any  proceeding  where  the 
wrong  person  is  named  as  the  personal  representative,  shall 
be  treated  as  a  nullity;  but  the  court  may  make  an  order  that 
the  proceeding  be  continued  by  or  against  the  proper  personal 
representative  of  the  deceased  or  against  a  litigation  adminis¬ 
trator  appointed  for  the  purpose  of  the  proceeding,  and  the 
style  of  cause  shall  be  amended  accordingly. 

(3 )  Proceedings  Commenced  in  the  Name  of  or  Against 
a  Deceased  Person 

No  proceeding  commenced  in  the  name  of  or 
against  a  person  who  has  died  prior  to  the  commencement 
thereof  shall  be  treated  as  a  nullity,  but  the  court  may  make 
an  order  that  the  proceeding  be  continued  by  or  against  his 
personal  representative  or  a  litigation  administrator  appointed 
for  the  purpose  of  the  proceeding  and  the  style  of  cause  shall 
be  amended  accordingly. 
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(4)  Where  There  is  a  Personal  Representative  and  a 
Litigation  Administrator  has  been  Appointed 

Where  it  appears  that  a  deceased  person,  for 
whom  a  litigation  administrator  has  been  appointed,  had  a 
personal  representative  at  the  time  of  the  appointment,  the 
appointment  shall  not  be  treated  as  a  nullity,  but  the  court 
may  make  an  order  that  the  proceeding  be  continued  against 
the  personal  representative  and  the  style  of  cause  shall  be 
amended  accordingly. 

(5)  Stay  of  Proceedings  until  Properly  Constituted 

No  further  step  in  any  proceeding  referred  to 
in  paragraphs  (2),  (3)  and  (4)  shall  be  taken  until  it  is  properly 
constituted  and,  unless  it  is  properly  constituted  within  a 
reasonable  time,  the  court  may  dismiss  the  proceeding  or 
make  such  other  order  as  may  seem  just. 

(6)  Terms  May  Be  Imposed 

Upon  making  an  order  under  this  rule,  the 
court  may  impose  such  terms  and  conditions  as  may  seem 
just,  including  a  term  that  an  executor  or  an  administrator 
shall  not  be  personally  liable  in  respect  of  any  part  of  the 
estate  of  a  deceased  person  that  he  has  distributed  or  other¬ 
wise  dealt  with  in  good  faith,  while  not  aware  that  a  proceed¬ 
ing  had  been  commenced  against  the  estate. 

(7)  General  Power 

No  proceeding  by  or  against  a  deceased  person 
or  his  estate  shall  be  treated  as  a  nullity  because  it  was  not 
properly  constituted,  but  may  be  reconstituted  by  the  court 
by  analogy  to  the  provisions  of  this  rule,  and  this  rule  shall 
not  be  construed  in  any  way  as  to  limit  the  generality  of 
Rule  2.02. 
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11.01(1) 

(2) 


NOTES 


RULE  11  REPRESENTATION  ORDER 

11.01  Representation  of  an  Interested  Person  who  Cannot  be 
Ascertained 

( 1 )  In  a  proceeding  concerning, 

(a)  the  interpretation  of  a  deed,  will,  contract  or 
other  instrument  or  the  interpretation  of  any 
statute,  order-in-council,  regulation,  munici¬ 
pal  by-law  or  resolution ; 

(b)  the  determination  of  any  question  arising  in 
the  administration  of  an  estate  or  trust ; 

(c)  the  approval  of  any  sale,  purchase,  compro¬ 
mise  or  other  transaction; 

(d)  the  approval  of  an  arrangement  under  The 
Variation  of  Trusts  Act; 

(e)  the  administration  of  the  estate  of  a  deceased 
pereon;  or 

(0  any  other  matter  where  it  may  seem  necessary 
or  desirable, 

a  judge  may  appoint  one  or  more  persons  to  represent  any 
person,  including  any  unbom  or  unascertained  person,  or  the 
members  of  a  class  of  persons  who  have  a  present,  future,  con¬ 
tingent  or  unascertained  interest  in,  or  who  may  be  affected 
by  the  proceeding  and  who  cannot  be  readily  ascertained, 
found  or  served. 

(2)  Where  any  appointment  is  made  under  paragraph 
(I ),  any  judgment  in  the  proceeding  is  binding  upon  a  person 
or  class  so  represented,  unless  a  judge  otherwise  orders  in  the 
same  or  any  subsequent  proceeding. 


Rules  76;  77 
Rules  76:  77 


Rule  76 

70.  Where  the  right  of  an  heir  at  law  or  of  the  neat  of  kin.  or  of  a 
clue,  or  of  an  unbom  pencn,  depends  upon  the  construction  of  an  Instru¬ 
ment,  and  it  is  not  known  or  la  difficult  to  ascertain  who  la  auch  heir  at 
law  or  next  of  kin  or  class,  and  the  court  deems  it  convenient  to  have  the 
question  determined  before  the  heir  at  law,  next  of  kin  or  class  In  question 
ia  ascertained,  or  before  the  birth  of  any  unbom  person,  the  court  may 
appoint  some  person  to  represent  the  heir  at  law,  next  of  kin  or  class,  or 
unbom  person,  and  the  judgment  of  the  court  ia  binding  upon  the  person 
or  class  or  unbom  person  so  represented. 

Rule  77 

77.  The  Court  may  appoint  some  person  to  represent,  for  the  purposes 
of  any  action  or  proceeding,  the  interest  of  any  person  or  class,  who  may 
be  not  ascertained  or  who  may  be  unbom,  and  the  Judgment  of  the  court  la 
binding  upon  the  person  or  claaa  so  represented. 


# 

Rule  78 

78.  In  any  proceedings  under  The  Variation  of  Trusts  Act,  the  court 
may  appoint  some  person  to  represent  the  Interest  of  any  person  or  class 
which  may  be  affected  thereby. 
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(3) 

11.02 

CONTI'JUEP 

(3)  Where,  in  a  proceeding  under  paragraph  ( 1 ),  a  com¬ 
promise  is  proposed,  and  any  person  or  member  of  the  class 
represented  in  the  proceeding  is  not  a  party,  a  judge,  if  satis¬ 
fied  that  the  compromise  will  be  for  the  benefit  of  that  person 
or  member  of  the  class  and  that  it  is  expedient  to  exercise 
the  power,  may  approve  of  the  compromise  and  order  that 
it  shall  be  binding  on  that  person  or  member  of  the  class  and, 
unless  the  order  has  been  obtained  by  fraud  or  non-disclosure 
of  material  facts,  that  person  or  member  of  the  class  shall  be 
bound  accordingly. 

1 1 .02  Representation  of  a  Deceased  Person 

Where  it  appears  to  a  judge  that  a  deceased  person  has 
an  interest  in  8  matter  in  question  in  the  proceeding  and  has 
no  personal  representative,  the  judge  may  proceed  in  the 
absence  of  a  person  representing  the  estate  of  the  deceased 
person  or  appoint  a  person  to  represent  the  estate  for  the 
purposes  of  the  proceeding,  and  any  judgment  in  the  pro¬ 
ceeding  shall  bind  the  estate  of  the  deceased  person  to  the 
same  extent  as  it  would  have  been  bound  had  a  personal 
representative  of  that  person  been  a  party  to  the  proceeding. 


Rule  79 
Rule  91 


Rule  79 

79.  Where  In  a  proceeding  concerning  a  truat  a  compromise  la  pro¬ 
posed  and  some  of  the  persons  Interested  In  the  compromise  are  not  par¬ 
ties  to  the  proceeding,  but  there  are  other  persons  In  the  same  Interest 
before  the  court  and  assenting  to  the  compromise,  the  court,  If  satisfied 
that  the  compromise  will  be  for  the  benefit  of  the  absent  persons  and  that 
to  require  service  on  them  would  cause  unreasonable  expense  or  delay, 
may  approve  the  compromise  and  order  that  the  same  shall  be  binding  on 
the  absent  persons,  and  they  are  bound  accordingly,  except  whers  th* 
order  has  been  obtained  by  fraud  or  non-disclosure  of  material  facts. 

Rule  91 

91.  Where  K  appears  that  a  deceased  person  who  was  Interested  In  the 
matters  In  question  has  no  personal  representative,  the  court  may  either 
proceed  In  the  absence  of  any  person  representing  his  estate  or  may,  on 
such  notice  as  seems  proper,  appoint  some  person  to  represent  the  estate 
for  sll  the  purposes  of  the  action  or  other  proceeding,  notwithstanding 
that  the  estate  In  question  may  have  a  substantial  Interest  In  the  matters, 
or  that  there  may  be  active  dutlea  to  be  performed  by  the  person  ss 
appointed,  or  that  he  may  represent  Interests  adverse  to  the  plaintiff,  or 
that  administration  of  the  estate  whereof  representation  Is  sought  is 
claimed;  and  the  order  so  made  and  any  orders  consequent  thereon  bind 
the  estate  of  such  deceased  person  in  the  same  manner  aa  If  a  duly 
appointed  personal  representative  of  such  person  had  been  a  party  to  the 
action  or  proceeding. 
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*RULE  1 2  JOINDER  OF  ASSIGNOR 

Where  Assignor  is  a  Necessary  Party 

In  a  proceeding  by  the  assignee  of  a  debt  or  other  chose 
in  action,  the  assignor  shall  be  joined  as  a  party  unless, 

(a)  the  assignment  is  absolute  and  not  by  way  of 
charge  only;  and 

(b)  notice  in  writing  has  been  given  to  the  person 
liable  in  respect  of  the  debt  or  chose  in  action 
that  an  assignment  thereof  has  been  made  in 
favour  of  the  assignee. 

12.02  Assignor  Made  Defendant 

Where  the  assignor  is  a  necessary  party  and  does  not 
consent  to  being  joined  as  a  plaintiff  or  applicant,  he  shall  be 
made  a  defendant  or  respondent  unless  the  court  otherwise 
orders. 


* 

Rule  89 

89.  An  aaaifnee  of  a  chow  in  action  may  sue  in  reaped  therof  without 
making  the  aaaignor  a  party.  (See  R.S.O.  1970,  c.  85,  a.  M. ) 
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NOTES 


13.01 
13.02  (1) 
(2) 

13.03 


Rules  299;  300 
Rule  300 
Rules  300;  304 
Rules  301;  302 


RULE  1 3  TRANSFER  OR  TRANSMISSION  OF  INTEREST 

13.01  Effect  of  Transfer  or  Transmission 

Where  at  any  stage  of  a  proceeding,  the  interest  or 
liability  of  any  party  is  transferred  or  transmitted  to  some 
other  person,  the  proceeding  shall  be  stayed  until  an  order 
to  continue  the  proceeding  against  such  other  person  has 
been  obtained. 

1 3.02  Order  to  Continue 

(1)  Where  a  transfer  or  transmission  of  the  interest 
or  liability  of  any  party  has  taken  place  while  a  proceeding  is 
pending,  the  party  having  the  carriage  of  a  proceeding  may, 
on  filing  an  affidavit  verifying  those  facts,  obtain  from  the 
registrar  an  Order  to  Continue  (Form  13A),  without  notice 
to  any  of  the  other  parties  to  the  proceeding. 

(2)  Where  the  party  having  carriage  of  the  proceeding 
fails  to  obtain  such  an  order  within  30  days  after  such  trans¬ 
fer  or  transmission  has  taken  place,  any  other  interested 
party  may  do  so. 

13.03  Application  to  Vary  or  Discharge  Order 

Any  person  made  a  party  to  a  proceeding  by  an  order 
to  continue  may  apply  to  the  court  to  vary  or  discharge 
the  order  within  10  days  from  the  day  it  was  served  upon 
him. 


Rule  299 

299.  If  by  reason  of  death,  where  the  cauae  of  action  survives  or  con¬ 
tinue*.  or  by  assignment  or  conveyance  any  estate,  Interest  or  title 
devolves  or  Is  transferred,  the  action  may  be  continued  by  or  against  the 
person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved. 

Rule  300 

300.  Where  a  change  or  transmission  of  Interest  or  liability  has  taken 
place  or  where  by  reason  of  any  person  Interested  coming  Into  existence 
after  the  commencement  of  the  action.  It  becomes  necessary  or  desirable 
that  a  person  not  already  a  party  should  be  made  a  party,  or  that  a  person 
already  a  party  should  be  made  a  party  In  another  capacity,  an  onler  that 
the  proceedings  be  carried  on  between  the  continuing  parties  and  the  new 
party  may  be  obtained  on  praecipe  (Form  63). 

Rule  304 

304.  Where  a  plaintiff  has  died  and  proceeding*  may  be  continued,  ths 
defendant  may  apply  to  the  court  on  notice  to  compel  the  person  entitled 
to  proceed  with  the  action  to  proceed  according  to  these  rules  within  **ch 
time  as  the  court  orders,  and  that  In  default  the  action  be  dismissed  for 
want  of  proaecutk" 

Rule  301 

301.  Such  order  and  a  notke  according  to  Form  64  shall  be  served 
upon  the  continuing  parties  or  their  solicitors,  and  upon  the  new  party. 

Rule  302 

302.  A  person  served  with  such  an  onler  may  apply  to  the  court  to  dis¬ 
charge  or  vary  it  at  any  time  within  ten  days  from  Its  service. 
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Rule  75 


RULE  14  CLASS  ACTIONS 

14.01  Where  Available 

Where  there  are  numerous  persons  having  the  same 
interest,  one  or  more  may  bring  or  defend  a  proceeding  on 
behalf  of,  or  for  the  benefit  of,  all,  or  may  be  authorized  by 
the  court  to  do  so. 

RULE  IS  INTERVENTION 

15.01  Leave  to  Intervene  as  Added  Party 

( 1 )  Where  any  person,  who  is  not  a  party  to  a  proceed¬ 
ing,  claims  an  interest  in  the  subject  matter  of  the  proceeding 
or  that  he  may  be  adversely  affected  by  a  judgment  in  the 
proceeding  or  that  there  exists  between  himself  and  one  or 
more  of  the  parties  to  the  proceeding  a  question  of  law  or 
fact  in  common  with  one  or  more  of  the  questions  in  issue 
in  the  proceeding,  he  may  apply  to  the  court  for  leave  to 
intervene  therein  as  an  added  party. 

(2)  On  any  such  motion,  the  court  shall  consider 
whether  or  not  the  intervention  will  unduly  delay  or  prejudice 
the  determination  of  the  rights  of  the  parties  to  the  proceed¬ 
ing  and  the  court  may  add  such  peixon  as  a  party  to  the 
proceeding  and  may  make  such  order  as  to  pleadings,  pro¬ 
duction  and  discovery  and  impose  such  conditions  as  to 
costs  or  otherwise  as  may  seem  just. 

I  S.02  Leave  to  Intervene  Without  Being  Added 

Any  person  may,  with  leave  of  the  court  and  without 
becoming  a  party  to  the  proceeding,  intervene  therein  as  a 
friend  of  the  court  for  the  purpose  of  rendering  assistance  to 
the  court  by  way  of  argument. 


Rule  75 

75.  Where  there  are  numerous  persons  having  the  same  Interest,  one 
or  more  may  sue  or  be  sued  or  may  be  authorized  by  the  court  to  defend  on 
behalf  of.  or  for  the  benefit  of,  all. 
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16.01 

16.03(1) 

(2) 

(3) 


RULE  16  ORIGINATING  PROCESS 

16.01  How  Proceedings  Commenced 

Unless  otherwise  provided  by  any  statute,  all  civil 
proceedings,  except  a  counterclaim  against  a  plaintiff  only 
or  a  cross-claim,  shall  be  commenced  by  the  issuing  of  an 
originating  process  by  the  registrar  of  the  court  in  which  the 
proceeding  is  to  be  commenced. 

16.02  Where  Leave  Required 

Where  leave  to  commence  a  proceeding  is  required,  the 
application  for  leave  shall  be  treated  as  if  it  were  a  motion 
in  a  proceeding  and,  unless  otherwise  provided  by  any  stat¬ 
ute,  may  be  made  to  the  court. 

16.03  By  Statement  of  Claim  or  Notice  of  Action 

^1)  Unless  otherwise  provided  by  these  rules,  the 
originating  process  for  the  commencing  of  any  proceeding 
shall  be  a  Statement  of  Claim  (Form  16 A). 

(2)  Where  there  is  insufficient  time  to  prepare  a 
Statement  of  Gaim,  an  action  may  be  commenced  by  the 
issuing  of  a  Notice  of  Action  (Form  16B)  upon  which  shall 
be  endorsed  a  brief  statement  of  the  nature  of  the  claim. 

(3)  Where  a  Notice  of  Action  is  used,  the  plaintiff 
shall  Tile  his  Statement  of  Gaim  (Form  16C)  within  30  days 
of  the  issuing  of  the  Notice  of  Action,  and  no  Statement  of 
Gaim  shall  be  filed  thereafter  without  leave  of  the  court 
obtained  on  notice  to  the  defendant. 
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Rule  4 
Rules  4;  6 
Rules  5;  6;  32(1) 
Rules  5;  6 


Rule  4 

4.  Except  where  otherwise  authorized  by  a  statute  or  by  a  rule,  every 
proceeding  in  the  court,  other  than  a  proceeding  that  may  be  taken  ex 
parte,  shall  be  by  action  commenced  by  the  Issue  of  a  writ  of  summons. 

Rule  6 

6.  A  writ  of  summons  which  Is  generally  endorsed  shall  be  according 
to  Form  1.  (Amended,  O.  Reg.  106/75,  s.  I.| 

Rule  5 

6. — (1  >  The  writ  shall  be  prepared  by  the  plaintiff  and  shall  contain 
the  names  of  the  parties  and  the  capacity  In  which  they  sue  and  are  sued 
snd  shall  state  the  office  In  which  and  the  time  within  which  the  defen¬ 
dant  Is  to  enter  his  appearance  and  shall  be  endorsed  with  a  short  state¬ 
ment  of  the  nature  of  the  plalntlfTs  claim. 

(2)  Writs  shall  be  sealed  with  the  seal  of  the  Supreme  Court  or  with 
the  seal  kept  In  the  local  office,  as  the  case  may  be.  and  shall  conclude 
with  the  words  "IN  WITNESS  WHEREOF  this  writ  Is  signed  for  the 

Supreme  Court  of  Ontario  by  . 

Registrar  of  the  said  Court  at  Toronto  ( orby  . 

Local  Registrar  of  the  Said  Court  at  . ]"and 

shall  state  the  date  and  place  of  Issue  and  shall  be  signed  by  the  officer 
issuing  the  same  or  in  his  name  by  a  member  of  his  staff  to  whom  the  offi¬ 
cer  has  delegated  such  authority. 

(3)  A  copy  of  the  writ  certified  by  the  plaintiff's  aolicltor  shall  be  filed 
with  the  officer  at  the  time  the  writ  is  Issued. 

Rule  32 

J2.— ( 1 1  Upon  ererr  writ  of  eummona  the  plaintiff  ahall  endoree  a  con- 
clac  atatement  of  hla  claim,  bul  It  I,  not  caacntlal  to  act  forth  the  pccclae 
Hound  of  complaint  or  the  prrclae  mme-l,  or  relief  Hupht  ( Form  7). 

* 

Rule  111  - ... 

Ill — (II  The  plaintiff  ahall  atate  the  nature  of  hie  claim  ami  the 
relief  aoupht  In  a  pleadlnp  to  be  called  the  "alaUmcnt  of  claim"  and  mar 
therein  alter,  modify  or  extend  hie  claim  as  endoraed  upon  the  writ. 

(2)  IReroked,  O.  Rep.  107/74,  a.  2.1 
Null  I  Rooked,  O.  Rep.  M/73,  a.  16.1 
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16.04  By  Notice  of  Application 

Where  a  statute  or  rule  authorizes  an  application  to 
the  court  or  a  judge  without  requiring  the  institution  of  an 
action,  a  Notice  of  Application  (Form  16D)  may  be  used 
and,  in  addition  thereto,  any  proceeding  may  be  so  com¬ 
menced  where  the  relief  claimed  is, 

(a)  for  the  opinion,  advice  or  direction  of  the 
court  on  any  question  affecting  the  rights  of 
any  person  in  respect  of  the  administration  of 
the  estate  of  a  deceased  person  or  in  respect 
of  the  execution  of  a  trust; 

(b)  for  an  order  directing  the  executors,  adminis¬ 
trators  or  trustees  to  do  or  abstain  from  doing 
any  particular  act  in  respect  of  any  estate  or 
trust  for  which  they  are  responsible; 

(c)  for  the  removal  or  replacement  of  one  or 
more  executors,  administrators  or  trustees, 
or  for  fixing  their  compensation; 

(d)  for  the  administration  of  the  estate  of  a 
deceased  person,  or  for  the  execution  of  a 
trust  by  theiourt; 

(e)  for  a  determination  of  rights  which  depend 
upon  the  interpretation  of  a  deed,  will, 
contract  or  other  instrument,  or  upon  the 
interpretation  of  any  statute,  order-in-council, 
regulation,  municipal  by-law  or  resolution; 


Rules  11;  607;  611;  612 

Rule  11 

11.— (1)  Where  by  any  statute  a  summary  application  without  the 
institution  of  any  action  may  be  made  to  the  court  or  a  judge  In  a  manner 
therein  provided,  such  application  may  also  be  made  by  originating  notice 
but  any  security  required  by  such  statute  shall  be  given. 

(2)  This  rule  applies  to  proceedings  whkh  by  any  statute  or  rale  may 
be  taken  In  a  county  court  or  before  a  Judge  of  a  county  court. 

Rule  607 

907.  The  executors  or  administrators  of  a  deceased  person  or  any  af 
them,  and  the  trustees  under  any  deed  or  instrument  or  any  of  them,  w 
any  person  claiming  to  be  Interested  In  the  relief  sought  as  creditor,  devt 
see,  legatee,  next  of  kin  or  heir  at  law  of  a  deceased  person,  or  as  ttslai 
que  trust  under  the  trusts  of  any  deed  or  Instrument,  or  as  claiming  by 
assignment  or  otherwise  under  any  such  creditor  or  other  person  as  afsre 
said,  may  apply  by  originating  notice  for  the  determination  wllhsul  so 
administration  of  the  estate  or  trust  of  any  of  the  following  questieessr 
matters: 

1.  Any  question  affecting  the  rights  or  Interests  of  the  ptrssa 
claiming  to  be  creditor,  devisee,  legatee,  next  of  kin  ar  hs# 
at  law,  or  cestui  que  trust. 

2.  The  ascertainment  of  any  class  of  creditors,  legatees,  df*b 
sees,  next  of  kin  or  others. 

I.  The  furnishing  of  any  particular  accounts  by  the  execstan 
or  administrators  or  trustees  and  the  vouching  (where  as«ea 
•ary)  of  such  accounts. 

4.  The  payment  Into  court  of  any  money  In  the  heads 
executors  or  administrators  or  trustees. 

5.  Directing  the  executors  or  administrators  or  trustees** 
or  abstain  from  doing  any  particular  act  in  their  charari* 
as  such  executors  or  administrators  or  trustees. 

9.  The  approval  of  any  sale,  purchase,  compromise  sr  s*w 

transaction.  __ 

7.  The  opinion,  advice  or  direction  of  a  judge  punas  id  *  TW 
Trustee  Act. 

8.  The  approval  of  an  arrangement  under  Use  Variatfsa  • 
Trusts  Act. 

t.  The  determination  of  any  question  arising  In  the  admiaM^ 
tion  of  the  estate  or  trust. 

10.  The  fixing  of  the  compensation  of  any  executor,  administra¬ 
tor  or  trustee. 

Rule  612 


«12.— <1 )  Where  the  right.  of  the  panic  depend, 

(•)  upon  the  construction  of  •  contract  or  agreement  and  then 
•re  no  materlol  facta  In  dlapute;  or 

(b)  upon  undl.puted  fact,  and  the  prep,.  Inference  fro.  art 
facta. 

such  rights  may  be  determined  upon  originating  notice. 

121 A  contract  or  agreement  may  be  conetrued  before  there  hai  beta  ■ 

Rule  61 1 


Xt'",',  °'h"  '"■‘"""'"'•I *  *Pt>ly  by  originating  not'ce"..^!! 

t°  *"  '“PPffPnl.  to  have  hi.  right,  declared  .ml  deter- 


16.04 


NOTES 


CONTINUED 

(0  for  the  declaration  of  a  beneficial  interest  in, 
or  charge  upon  land  including  the  nature 
and  extent  thereof,  or  settling  the  priority 
of  interests  or  charges; 

(g)  for  the  approval  of  any  arrangement  or  com¬ 
promise  or  for  the  approval  of  any  purchase, 
sale,  mortgage,  lease  or  variation  of  trust 
where  such  approval  is  necessary  or  desirable; 

(h)  for  the  partition  or  sale  of  land  or  any  estate 
or  interest  therein; 

(i)  by  way  of  interpleader; 

(j)  for  an  irjunction,  mandatory  order,  declara¬ 
tion  or  the  appointment  of  a  receiver  or  other 
consequential  relief  when  ancillary  to  relief 
claimed  in  a  proceeding  properly  commenced 
by  a  Notice  of  Application ;  or 

(k)  in  respect  of  any  other  matter  where  it  is 
unlikely  that  there  will  be  any  substantial 
dispute  of  fact. 


Rules  11;  607;  611;  612 


Rule  11 

II.— (I)  Where  by  any  statute  a  summary  application  without  the 
Institution  of  any  action  may  be  made  to  the  court  or  a  Judge  In  a  manner 
therein  presided,  such  application  may  also  be  made  by  originating  notke 
but  any  security  required  by  such  Statute  shall  be  given. 

(2)  This  rule  applies  to  proceedings  which  by  sny  statute  or  rule  may 
he  taken  In  a  county  court  or  before  a  Judge  of  a  county  court. 

Rule  607 

607.  The  executors  or  administrators  of  a  deceased  peraon  or  saj  W 
them,  and  the  trustees  under  any  deed  or  Instrument  or  any  of  thsmjis 
any  person  claiming  to  be  Interested  In  the  relief  sought  as  creditor.  ** 
see,  legatee,  next  of  kin  or  heir  at  law  of  a  deceased  person,  or  u  cetfrt 
que  trust  under  the  trusts  of  any  deed  or  Instrument,  or  as  claiming  * 
assignment  or  otherwise  under  any  such  creditor  or  other  ptnon  u  tfw* 
said,  may  apply  by  originating  notice  for  the  determination  wltlvwl  «a 
administration  of  the  estate  or  trust  of  any  of  the  following  questions  sr 
matters:  _ 

|.  Any  question  affecting  the  rights  or  Interests  of  the  p» 
claiming  to  be  creditor,  devisee,  legatee,  next  of  kin  or  hr* 
at  law,  or  cestui  que  trust 

t.  The  ascertainment  of  any  class  of  creditors,  legal***  *** 
sees,  next  of  kin  or  others.  .  ^ ^ 

*.  The  furnishing  of  any  particular  accounts  by  the  exennan 
or  administrators  or  trustees  and  the  vouching  (where  iw«** 
•ary  I  of  such  accounts. 

4.  The  payment  Into  court  of  any  money  In  the  nanas  " 

executors  or  administrators  or  trustees.  ^  _  . 

5.  Directing  the  executors  or  administrators 

or  abstain  from  doing  any  particular  act  In  their  chsro™* 

as  such  executors  or  administrators  or  trustees.  . 

6.  The  approval  of  any  sale,  purchase,  compromise  ar 

transaction.  _ .  r* 

7.  The  opinion,  advice  or  direction  of  a  Judge  pursuant 

Trustee  Act.  v«4.ltos  4 

8.  The  approval  of  an  arrangement  under  The  Yana 

#,  The  determination  of  any  question  arising  In  the  ***** 
tlon  of  the  estate  or  trust. 

10.  The  fixing  of  the  compensation  of  any  executor,  admlnlstra- 

Rule612  tor  or  trustee. 

812.— (I)  Where  the  rights  of  the  parties  depend. 

(a)  upon  the  construction  of  a  contract  or  agreement  and  Uwr* 
are  no  material  facts  In  dispute;  or 

(b)  upon  undisputed  facts  and  the  proper  Inference  from  sri 
facts. 

such  rights  may  be  determined  upon  originating  notice. 

(21  A  contract  or  Mcccmcnt  m.j  be  eonrtrued  before  there  hM  Wra  • 

Rule  611 

«t  I .  Whore  the  HlhU  of  •  peraon  depend  upon  the  eonrtruellon  of  • 
feed,  will  or  other  Instrument,  he  m.r  .pplf  hr  orl«ln.tln«notU-e.  upon 
notice  to  Idl  peraon.  concerned,  to  h.rr  hi.  ri«hf  declared  nod  deter- 

mined. 


.  A/ S\ 


J/Cp 

(2) 

(3) 

Rule  192(2) 
Rule  5 

16.06 

Rule  5 

16.07 (1) 

Rules  8 ;  43 

NOTFS 

(2) 

Rules  B;  43 

(3) 

Rule  217 

Rule  5 


16.05  Style  of  Caute  end  Content 

( I )  In  an  action,  the  party  commencing  the  action  shall 
be  called  the  plaintiff,  and  the  opposite  party,  the  defendant. 

*(2)  In  a  Notice  of  Application,  the  party  commencing 
the  proceeding  shall  be  called  the  applicant,  and  the  opposite 
party  the  respondent;  and,  where  the  proceeding  it  under  a 
particular  rule  or  statute,  the  style  of  cause  shall  be: 

"In  the  matter  of  (designating  the  rule  or  statute) 
Between  A.B..  Applicant,  and  CD..  Respondent.” 


5. — (1)  The  writ  shall  be  prepared  by  the  plaintiff  and  shall  contain  1 
the  names  of  the  parties  and  the  capacity  In  which  they  sue  and  are  sued  I 
and  shall  state  the  office  in  which  and  the  time  within  which  the  defen¬ 
dant  Is  to  enter  his  appearance  and  shall  be  endorsed  with  a  short  state* 
men!  of  the  nature  of  the  plaintiffs  claim.  | 

(2)  Writs  shall  be  sealed  with  the  seal  of  the  Supreme  Court  or  with 
the  seal  kept  In  the  local  office,  as  the  case  may  be,  and  shall  conclude 
with  the  words  “IN  WITNESS  WHEREOF  thk  writ  Is  slewed  for  the  . 

Supreme  Court  of  Ontario  by  .  I 

Registrar  of  the  said  Court  at  Toronto  I  erby  . 

Local  Refistrar  of  the  Said  Court  at  . Tend 

shall  state  the  date  and  place  of  Issue  and  shall  be  signed  by  Uw  officer  . 
Issuing  the  seme  or  in  his  name  by  a  member  of  his  staff  to  whom  the  offi¬ 
cer  has  delegated  such  authority. 


(3)  Every  originating  process  shall  contain  the  names 
of  the  parties  and  the  capacity  in  which  they  are  made  parties 
to  the  proceeding,  as  well  as  the  principal  place  of  residence 
and  the  occupation  of  the  party  commencing  the  proceeding. 

16.06  How  Originating  Process  Issued 

An  originating  process  shall  be  issued  by  the  registrar 
dating,  signing  and  sealing  it  with  the  seal  of  the  court  and 
assigning  to  it  a  court  file  number.  A  true  copy  of  the  original 
shill  remain  in  the  court  file. 

16.07  Time  for  Service 

( 1 )  Where  an  action  is  commenced  by  the  issuing  of  a 
Statement  of  Gaim,  it  shall  be  served  within  six  months 
thereafter. 

(2)  Where  an  action  is  commenced  by  the  issuing  of  a 
Notice  of  Action,  the  Notice  of  Action  and  the  Statement  of 
Gaim  shall  be  served  together  within  six  months  of  the 
issuing  of  the  Notice  of  Action. 


(3)  A  copy  of  the  writ  certified  by  the  pUlntifTe  eel  Idler  dad  be  fled 
wKh  the  officer  at  the  Ume  the  writ  Is  Issued. 

£r  lt2.— (1)  In  all  proceeding  In  an  action,  except  the  writ  of  amamem, 

pleadlnfi.  Judgments  and  reports,  the  following  short  style  of  cause  Is  suf¬ 
ficient: 

(!)  In  Proceeding*  under  any  particular  Act  (e.g.,  IV  Mschmdrf 
Lien  Act),  the  style  of  cause  shall  be:  "In  the  matter  of  (naming  the  stat¬ 
ute),  Between  A.B.,  Plaintiff,  and  C.D.,  Defendant  (or  A.B..  An! Irani 
and  C.D.,  Respondent)”. 

Rule  8 

8.-- <1)  The  writ  shall  be  In  fere*  for  twelve  mentis  from  Uw  date 
thereof,  Including  the  day  of  such  date,  but,  If  for  any  sufficient  reaeea 
any  defendant  has  not  been  served,  the  writ  may  at  any  time  before  its 
expiration,  by  order,  be  renewed  for  twelve  months,  and  so  from  time  te 
time  during  the  currency  of  the  renewed  writ. 

(2)  The  writ  shall  be  marked  by  the  proper  officer,  "renewed”,  wRh 
the  date  of  the  order. 

Rule  217 

217.  Except  where  otherwise  expressly  provided  er  unless  I  save  Is  giv¬ 
en,  there  shall  be  at  least  two  days  between  the  service  of  a  notice  of 
motion  In  an  action  and  the  day  for  hearing  and  at  lead  seven  days 
between  the  service  of  an  originating  notice  and  the  day  tor  hearing. 
I  Amended.  O.  Reg.  106/75,  a.  21.] 


(3)  A  Notice  of  Application  shall  be  served  at  least  10 
days  before  the  date  upon  which  it  is  returnable  except  where 
the  Notice  is  served  out  of  Ontario;  in  which  case  it  shall  be 
served  at  least  20  days  before  the  return  date. 

16.08  Striking  Out  or  Amending 

An  originating  process  which  is  not  a  pleading  may  be 

ctmrV  r*nt  nr  qmenrlerl  in  Ihf  cam*  m i •' "> <-r  nc  a  nlf»arlinj> 


Rule  43 

43.  A  plaintiff  shall  dellvarhls  statement  of  claim, 

(a)  at  any  time  prior  to  the  filing  of  an  appearance  er  within 
thirty  deys  thereafter;  or 

(b)  where  there  Is  more  than  one  defendant  within  ninety  days 
after  the  first  appearance  was  filed,  or  within  thirty  days 
slier  all  defendants  have  appeared,  whichever  shall  first 
occur.  |  Amended,  O.  Regs.  36/73,  s.  14;  669/76,  s.  2. ) 
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Mm 


17.02  (1) 

Rule 

13(1) 

(2) 

Rule 

13(1) 

(3) 

Rule 

13(2) 

RULE  1  7  REPRESENTATION  BY  SOLICITOR 

1 7.01  Where  Solicitor  is  Required 

Any  party  to  a  proceeding  may  commence  or  defend  the 
proceeding  in  person  without  being  represented  by  a  solicitor 
unless  that  party  is  under  disability  or  is  acting  in  a  represen¬ 
tative  capacity  or  is  a  corporation. 

17.02  Declaration  by  Solicitor 

(1)  Any  solicitor  whose  name  is  endorsed  on  any  origi¬ 
nating  process  shall  forthwith  upon  receipt  of  a  demand  in 
writing  from  any  person  who  has  been  served  with  such  pro¬ 
cess  declare  in  writing  whether  the  proceeding  was  commenced 
by  him  or  with  his  authority,  and  any  solicitor  who  fails  to 
comply  with  such  a  demand  may  be  held  in  contempt. 

(2)  Where  the  solicitor  declares  that  the  proceeding 
was  so  commenced,  he  shall  also  disclose  the  place  of  residence 
and  occupation  of  his  client  unless  the  court  otherwise  orders. 


Rule  13 

13. — (1)  The  solicitor  whose  mime  la  endorsed  on  a  writ  of  summons 
shall  on  demand  declare  forthwith  whether  the  cause  or  matter  has  been 
commenced  by  him  or  with  his  authority  or  privity,  and  he  shall  also,  if 
demanded,  disclose  the  profession  or  occupation,  and  place  of  residence, 
giving  name  of  street  and  house  number  where  practicable,  of  the  plalntlfT 
and  in  default  the  action  may  be  stayed  and  the  aolicitor  may  be  directed 
to  pay  the  costs. 

(2)  If  the  solicitor  declares  that  the  writ  was  not  Issued  by  him  or  with 
his  authority  or  privity,  an  order  may  be  obtained  ex  parte  dlrectinf  that 
all  proceedinfi  be  stayed,  and  thereafter  no  further  proceedings  shall  be 
taken  without  leave. 


(3)  Where  the  solicitor  declares  that  the  proceeding  was 
not  so  commenced,  any  other  party  to  the  proceeding  may 
apply,  without  notice,  for  an  order  staying  or  dismissing  the 
proceeding  and,  where  the  proceeding  is  so  stayed,  no  further 
step  therein  may  be  taken  without  leave  of  the  court. 


17.03  U) 

NOTPS 

(2) 

(3) 

17.03  Change  in  Representation 

( 1 )  Notice  of  Change  of  Solicitor 

A  party  represented  by  a  solicitor  may  change 
his  solicitor  by  serving  on  his  former  solicitor  and  upon  every 
other  party  to  the  proceeding  a  notice  to  that  effect. 

(2)  Notice  of  Appointment  of  Solicitor 

A  party  representing  himself  in  a  proceeding 
may  appoint  a  solicitor  to  represent  him,  in  which  case  he 
shall  forthwith  serve  upon  every  other  party  to  the  proceeding 
a  notice  to  that  effect. 

(3)  Notice  of /mention  to  Act  in  Person 

Subject  to  Rule  17.01,  a  party  represented  by 
a  solicitor  may  elect  to  represent  himself  in  a  proceeding  by 
serving  upon  his  solicitor  and  upon  every  other  party  to  the 
proceeding  a  notice  to  that  effect. 

(4)  Effect  of  Notice 

Until  any  such  notice  has  been  filed  with  proof 
of  service,  any  other  party  to  the  proceedmg  may  continue  or 
defend  the  proceeding  without  regard  to  the  notice 

Rule  390 
Rule  391 
Rule  392 


Rule  390 

390.  A  party  suing  or  defending  by  a  solicitor  may  change  his  soileHer 
by  filing  and  serving  a  notice  to  that  effect. 

Rule  391 

391.  A  party  suing  or  defending  In  person  and  desiring  to  be  itfn> 
tented  by  a  solicitor  may  Ole  and  serve  a  notice  to  that  effect. 

Rule  392 

392.  A  party  represented  by  a  solicitor  and  desiring  to  sue  or  defend  is 
person  may  file  and  serve  a  notice  to  that  effect. 


NI1IES 


17.04  (1) 

(2) 

(3) 

(4) 


17.04  Application  by  a  Solicitor  to  be  Removed  from  the  Record 

(1)  A  solicitor  may  apply  at  any  time  for  an  order 
removing  himself  from  the  record. 

(2)  Notice  of  any  such  motion  shall  be  served  upon  his 
client  and  upon  every  other  party  to  the  proceeding. 

(3)  The  client  may  be  served  by  mailing  a  copy  of  the 
Notice  of  Motion  addressed  to  him  at  his  last  known  address. 

(4)  The  solicitor  shall  remain  the  solicitor  of  record  for 
his  client  with  all  the  responsibilities  pertaining  thereto,  until 
an  order  removing  him  from  the  record  has  been  entered,  and 
the  time  for  any  appeal  therefrom  has  expired,  or  until  the 
client  has  served  and  filed  with  proof  of  service  a  notice 
pursuant  to  Rule  17.03,  whichever  shall  first  occur. 


Rule  394  (1) 
Rule  394  (1) 
Rule  394 (1) 
Rule  394  (1) 


Rule  394 

394. — (I)  Where  •  solicitor  who  hu  acted  for  a  party  In  a  cause  or 
matter  hu  ceased  to  act  and  the  party  ha*  not  given  notice  of  change  of 
solicitor  In  accordance  with  the  preceding  rules,  the  solicitor  may  on 
notice  to  be  served  on  the  party  personally  or  by  prepaid  ordinary  mall 
addressed  to  his  last  known  place  of  addreu,  unless  the  court  otherwise 
directs,  apply  to  the  court  for  an  order  to  the  effect  that  the  solicitor  has 
reased  to  he  the  solicitor  acting  for  the  party  In  the  cause  or  matter,  and 
the  court  may  make  an  order  accordingly;  provided  that,  unless  and  until 
the  solicitor  hu, 

(a)  served  a  copy  of  the  order  upon  the  party  for  whom  he  hu 
ceased  to  act  personally  or  otherwise  u  the  court  may 
direct;  and 

(b)  served  a  copy  of  the  order  on  every  other  psuty  to  the  cause 
or  matter  (not  being  a  party  In  default  u  to  entry  of  appear¬ 
ance);  and 

(c)  filed  In  the  office  In  which  the  cause  or  matter  wu  com¬ 
menced  a  copy  of  the  order  together  with  an  affidavit  show¬ 
ing  that  the  order  hu  been  duly  served  u  aforesaid. 

he  shall,  subject  to  rules  390, 391  and  392,  be  considered  the  solicitor  of  the 
party  to  the  final  determination  of  the  cause  or  matter  whether  In  the 
High  Court  or  the  Court  of  Appeal.  I  Amended.  O.  Reg.  307/72,  a.  4(a).] 


(5) 

(6) 

17.05 


Rules  393  (2)  ;  394  (2) 
Rules  393(3) ;  394 (3) 
Rule  393(1) 


(5)  Where  a  solicitor  has  ceased  to  be  the  solicitor  of 
record  for  any  party  to  a  proceeding,  any  document  in  the 
proceeding  required  to  be  served  on  that  party  may  be  served 
by  mailing  a  copy  addressed  to  him  at  his  last  known  address, 
unless  or  until  that  party  has  served  and  filed  with  proof  of 
service  a  notice  pursuant  to  Rule  17.03. 

(6)  Any  order  made  under  this  rule  does  not  otherwise 
affect  the  rights  of  the  solicitor  and  the  party  for  whom  he 
acted  as  between  themselves. 


17.05  Where  a  Solicitor  of  Record  has  Ceased  to  Practise 

Where  a  solicitor  of  record  for  a  party  to  a  proceeding 
has,  for  any  reason,  ceased  to  practise  law,  and  the  party  for 
whom  he  has  acted  has  failed  to  serve  a  notice  pursuant  to 
Rule  17.03,  any  other  party  to  the  proceeding  may  serve  any 
subsequent  document  by  mailing  the  same  addressed  to  that 
party  at  his  last  known  address  or  may  apply  to  the  court  for 
directions. 


Rule  393 

393.— (I)  Where  a  solicitor  who  has  acted  for  a  party  In  a  eauac  er 
matter  has  died  or  cannot  be  found,  or  has  been  struck  off  the  roll  of  setk- 
I  tors,  or  has  been  suspended  from  practice,  and  the  party  has  not  fhea 
notice  of  chance  of  solicitor  or  notice  of  Intention  to  act  In  penaa  k 
accordance  with  the  precedinc  rules,  any  other  party  to  the  cause  or  Mi¬ 
ter  may,  on  notice  to  be  served  on  the  first-named  party  personally  or  by 
prepaid  poet  letter  addressed  to  hie  last  known  place  of  address,  unless  Iks 
court  otherwise  directs,  apply  to  the  court  for  an  order  declarinf  that  tht 
solicitor  has  ceased  to  be  the  solicitor  actlnf  for  the  first-named  party  la 
the  cause  or  matter  and  the  court  may  make  an  order  accordlnfiy. 

(2)  Where  the  order  Is  made,  the  party  apply  Inc  for  the  order  *al 
serve  on  every  other  party  to  the  cause  or  matter  '.not  beinc  a  party  la 
default  as  to  entry  of  appearance)  a  copy  of  the  order  and  also  leave  at  tie 
office  In  which  the  cause  or  matter  was  commenced  a  copy  of  the  ororr 
tocether  with  an  affidavit  show  Inc  that  the  order  has  been  duly  served  m 
aforesaid  and  thereafter,  unless  and  until  the  first-named  party  either 
appoints  another  solicitor  or  else  elves  such  an  address  for  service  as  ■ 
required  of  a  party  actinc  In  person  and  complies  with  the  precedinc  rales 
rclatinc  to  the  notice  of  appointment  of  s  solicitor  or  notice  of  Intentlaa  la 
act  In  person,  any  document  in  respect  of  which  personal  service  Is  art 
requisite  may  be  served  on  the  party  so  in  default  by  maillnc  K  to  the  party 
at  his  address  civen  In  the  writ  or  appearance,  as  the  case  may  be,  by  rsr 
Istered  letter. 

(3)  Any  order  made  under  this  role  does  not  affect  the  rifhts  ef  the 
solicitor  and  the  party  for  whom  he  acted  as  between  themselves. 
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(2)  From  and  after  the  time  when  the  order  has  been  filed  as  required 
by  clause  c  of  subrule  1,  any  document  In  respect  of  which  personal  service 
!•  not  requisite  may  be  served  on  the  party  to  whom  the  order  relates  by 
maillnc  it  to  the  party  at  his  last  known  address,  by  prepaid  ordinary  mall, 
unless  and  until  that  party  shall  either  appoint  another  solicitor  or  cive  an 
address  for  service  as  is  required  of  a  party  aetinc  In  person,  and  shall  also 
comply  with  rales  390,  391  and  392  rclatinc  to  notice  of  appointment  of  a 
solicitor  or  notice  of  Intention  to  act  in  person.  I  Amended,  O.  Rec.  307/72, 
s.  4(b).) 

(3)  Any  order  made  under  this  role  does  not  affect  the  rlchta  of  the 
solicitor  and  the  party  as  between  themselves. 
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18.01  (1) 

NQIES 


RULE  1 8  SERVICE  OF  PROCESS 

18.01  When  Persona!  Service  is  Necessary 

( 1 )  Originating  Process 

(a)  Every  originating  process  shall  be  served  per¬ 
sonally  unless  otherwise  provided  by  any 
statute  or  by  these  rules. 

(b)  An  originating  process  need  not  be  served  on 
any  party  who  has  delivered  a  defence  thereto 
without  being  served. 

(2)  Other  Documents 

No  other  document  need  be  served  personally 
unless  such  service  is  expressly  required  by  any  statute,  or 
these  rules,  or  by  order  of  the  court. 
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Rule  16(1) 


Rule  16 

16.— ( I  >  Eicept  as  hereinafter  provided.  In  the  abaence  of  such  accept¬ 
ance  of  service  every  writ  of  summons  shall  be  served  personally,  but.  If  It 
appears  that  the  plaintiff  is  unable  to  effect  prompt  personal  service,  sub¬ 
stituted  service,  by  ao  ertisement  or  otherwise,  may  be  ordered. 


NOTES 


18.02(1) (b) 
(c) 


Rule  23(1) 
Rule  23(3) 


18.02  How  Personal  Service  Shall  be  Made 

( 1 )  Persona]  service  shall  be  made  as  follows: 

(a)  Individual.  On  an  individual,  other  than  a 
person  under  disability,  by  leaving  a  copy  of 
the  document  with  him. 

(b)  Municipal  Corporation.  On  a  municipal  cor¬ 
poration,  by  leaving  a  copy  of  the  document 
with  the  chairman,  mayor,  warden,  reeve,  or 
with  the  clerk  of  the  municipality  or  his  deputy 
or  with  any  solicitor  for  the  municipality. 

(c)  Other  Corporation.  On  any  other  corporation, 
by  leaving  a  copy  of  the  document  with  any 
officer,  director,  or  any  agent  thereof,  or  the 
manager  or  person  in  charge  of  any  office  or 
other  place  where  the  corporation  carries  on 
business  in  Ontario. 

(d)  Board  or  Commission.  On  any  board  or  com¬ 
mission,  by  leaving  a  copy  of  the  document 
with  any  member  thereof  or  with  the  secretary 
of  the  board  or  commission. 

(e)  Person  out  of  Ontario  Carrying  on  Business  in 
Ontario.  Any  person  out  of  Ontario  who 
carries  on  business  in  Ontario  may  be  served 
in  Ontario  by  leaving  a  copy  of  the  document 
with  any  person  carrying  on  such  business  for 
him  in  Ontario. 

(0  Crown  In  Right  of  Ontario.  On  her  Majesty 
the  Queen  in  right  of  Ontario  by  leaving  a 
copy  of  the  document  with  any  solicitor  in 
the  Crown  Law  Office  of  the  Ministry  of  the 
Attorney  General. 


Rule  23 


mow 

thereof. 


23.  (|)  A  municipal  corporation  may  be  Mrred  with  *  ■»««  » 


■on  In  oh.no  of  bnorh  or  “  per 
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(iii) 


(g)  Crown  in  Right  of  Canada.  On  her  Majesty 
the  Queen  in  Right  of  Canada  by  leaving  a 
copy  of  the  document  with  any  solicitor  in 
the  office  of  the  Deputy  Minister  of  Justice  in 
the  City  of  Ottawa,  or  with  the  Director  of 
the  Regional  Office  of  the  Department  of 
Justice  of  Canada  in  the  City  of  Toronto. 


(h)  Persons  Under  Disability. 

(ft  Absentee.  On  an  absentee  by  leaving  a 
copy  of  the  document  with  his  commit¬ 
tee,  if  one  has  been  appointed  or,  if  not, 
with  the  Public  Trustee. 


fii)  Minor.  On  a  minor  by  leaving  a  copy  of 
the  document  with  the  minor  and,  where 
he  resides  with  or  in  the  care  of  his 
father,  mother,  guardian  or  other  adult, 
by  leaving  another  copy  of  the  document 
with  such  person;  unless  the  proceeding 
is  against  a  minor  in  respect  of  his  interest 
in  an  estate  or  trust,  in  which  case  he  shall 
be  served  by  leaving  with  the  Official 
Guardian  c  copy  of  the  document  on 
which  shall  be  endorsed  the  name  and 
address  of  the  minor. 

(iii)  Mental  Incompetent  On  a  person  wno 
has  been  declared  mentally  incompetent 
or  incapable  of  managing  his  own  affairs 
by  leaving  a  copy  of  the  document  with 
the  committee  of  his  estate  or,  where 
there  is  no  such  committee,  with  the 
committee  of  his  person.  Where  a  person 
is  mentally  incompetent  or  incapable  of 
managing  his  own  affairs,  not  so  declared, 
by  leaving  a  copy  of  the  document  with 
such  person  and  with  his  committee,  if 
there  is  one,  or,  if  not,  by  leaving  a  copy 
of  the  document  with  the  Public  Trustee, 
upon  which  shall  be  endorsed  the  name 
and  address  of  the  person  under  disability . 


Rule  21 

Rule  18 

18. _ (| )  Where  an  Infant  Is  sued  In  respect  of  his  Interest  In  an  estate, 
he  shall  be  served  by  delivering  a  copy  of  the  writ  to  the  Official  Guardian. 

(2)  The  post  office  address  of  the  father  or  guardian  of  such  Infant  or 
of  the  person  with  whom  or  under  whose  care  the  Infant  Is  shall  be 
endorsed  on  the  copy  of  the  writ  so  served. 


33 


Rule  19 

19.  Where  the  action  against  an  Infant  defendant  la  for  the  recovery  of 
lands,  goods  or  chattels  of  which  he  is  personally  In  possession,  service 
shall  be  made  on  the  infant  personally,  and  a  copy  of  the  writ  endorsed  as 
aforesaid  sljall  also  be  delivered  to  the  Official  Guardian  who  may  enter 
an  appearance  for  the  infant.  In  the  absence  of  other  order  or  direction. 

Rule  20 

20.  Where  the  action  Is  against  an  Infant  In  respect  of  a  personal  tort 
or  for  the  recovery  of  money  only,  the  infant  shall  be  served  as  In  the  case 
of  an  adult  defendant. 


Rule  21 

21.  Where  a  mentally  Incompetent  person  or  person  of  unsound  mind 
not  so  found  by  Inquisition  or  Judical  declaration  Is  a  defendant,  service 
on  the  committee  of  the  mentally  Incompetent  person  or  on  the  person 
with  whom  the  defendant  of  unsound  mind  resides,  or  under  whose  care 
he  Is,  shall,  unless  otherwise  ordered,  be  deemed  good  service. 

NOTE:  As  to  service  on  a  mentally  Incompetent  person  In  an  Institution, 
see  Part  III  of  the  Mental  Health  Act,  R.S.O.  1970,  c.  269. 
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(i) 

(j> 

(2) 

CONTINUED 

(i)  Partnerships.  On  a  partnership  by  leaving  a 
copy  of  the  document  with  one  or  more  of  the 
partners  or  with  any  person  at  the  principal 
place  of  business  of  the  partnership  who 
appears  to  be  in  control  or  management 
thereof. 

(j)  Sole  Proprietorship  On  a  sole  proprietorship 
by  leaving  a  copy  of  the  document  with  the 
«ole  proprietor  or  with  any  person  at  the 
principal  place  of  business  of  the  sole  pro¬ 
prietorship  who  appears  to  be  in  control  or 
management  thereof. 

(k)  Unincorporated  Associations.  On  an  unincor¬ 
porated  association  by  leaving  a  copy  with 
any  officer  of  the  association  or  with  any  per¬ 
son  at  any  office  or  premises  occupied  by  the 
assocation  who  appears  to  be  in  control  or 
management  thereof. 

(2)  When  effecting  service  of  any  document,  it  shall  not 
be  necessary  for  the  process  server  to  produce  the  original 
document  or  have  it  in  his  possession. 


Rule  103 
Rule  110(2) 
Rule  205 


Rule  103 

103.  Where  penona  are  sued  u  partner*  in  the  name  of  the  firm,  the 
writ  aha!)  be  served  either  upon  any  one  or  more  of  the  partner*,  or  at  the 
principal  place  within  Ontario  of  the  business  of  the  partnership,  upon 
any  person  having  the  control  or  management  of  the  partnership  buaineaa 
there;  and  such  service  shall  be  deemed  good  service  upon  the  firm 
whether  any  of  the  members  thereof  are  out  of  Ontario  or  not,  but,  In  the 
case  of  a  partnership  that  has  been  dissolved  to  the  knowledge  of  the 
plaintiff  before  action,  the  writ  of  summons  shall  be  served  upon  every 
person  within  Ontario  sought  to  be  made  liable,  and  every  person  bo 

served  shall  be  informed  by  notice  in  writing  given  at  the  time  of  service 
whether  he  is  served  as  a  partner  or  as  a  person  having  the  control  or 
management  of  the  partnership  business,  or  in  both  characters,  and  in 
default  of  such  notice  the  person  served  shall  be  deemed  to  be  served  as  a 
partner. 


SECTION  lin 

(2)  The  writ  may  be  served  upon  the  person  so  carrying  on  the  busi¬ 
ness  if  he  be  within  Ontario,  or  at  the  place  of  business  within  Ontario  (or 
if  there  are  several  such  places,  at  the  place  within  the  county  in  which 
the  cause  of  action  arose),  upon  any  person  having  the  control  or  manage¬ 
ment  of  the  business  there. 

Rule  205 

205.  It  Is  not  necessary  to  regular  service  that  the  original  document 
be  shown,  unless  sight  thereof  is  demanded. 
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18.03 (2) 


1 8.03  Alternatives  to  Personal  Service 

( 1 )  Where  A  vailable 

Where  persona]  service  is  required  by  these 
rules,  with  the  exception  of  Rules  33.03  and  55.03,  the 
methods  of  service  authorized  by  this  sub-rule  may  be  used 
as  an  alternative  thereto. 

(2)  Service  on  Solicitor 

Any  party  who  is  represented  by  a  solicitor 
may  be  served  by  leaving  a  copy  of  the  document  with  his 
solicitor,  provided  the  solicitor  endorses  on  a  copy  thereof 
his  acceptance  of  such  service  and  the  date  of  his  acceptance. 
By  so  doing,  the  solicitor  shall  be  deemed  to  represent  to 
the  court  that  he  has  the  authority  of  his  client  to  accept 
such  service. 


Rule  15 


Rule  15 

15.  Service  of  •  writ  of  aummona  chill  not  be  required  where  the 
defendant  by  hia  solicitor  endorsee  on  the  orifinal  writ  his  acceptance  of 
aervice  and  hia  undertaking  to  appear.  [Amended,  O.  Reg.  36/73,  a.  2.J 
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(5) 

CWINl'FD 

(3)  Service  by  Certified  Mail 

(a)  Where  personal  service  of  any  document  may 
be  made  by  leaving  a  copy  thereof  with  any 
person  pursuant  to  Rule  18.02  (1),  such  ser¬ 
vice  may  be  made  anywhere  in  Ontario  by 
sending  a  copy  thereof,  together  with  an 
Acknowledgement  of  Receipt  Card  (Form 
18A)  by  certified  mail  addressed  to  such 
person  at  his  last  known  address. 

(b)  Service  by  certified  mail  shall  be  deemed  to 
have  been  effected  only  where  the  Acknow¬ 
ledgement  of  Receipt  Card  or  a  post  office 
receipt,  bearing  a  signature  which  appears 
to  be  the  signature  of  the  person  to  be  served, 
is  returned  to  and  received  by  the  sender. 

(c)  Service  by  certified  mail  shall  be  deemed  to 
have  been  effected  on  the  date  the  sender 
first  receives  either  receipt,  duly  signed,  as 
provided  in  clause  (b). 

(4 )  Service  at  Place  of  Residence 

Where  an  attempt  is  made  to  personally  serve 
any  person  at  his  place  of  residence  and  for  any  reason  such 
service  cannot  be  effected,  the  document  may  be  served  on 
such  person  by  leaving  a  copy  therof,  in  a  sealed  envelope 
addressed  to  him,  with  any  person  who  appears  to  be  an 
adult  and  a  member  of  his  household  and  on  the  same  day 
mailing  another  copy  of  the  document  addressed  to  the 
person  to  be  served  at  his  place  of  residence. 

(5)  Service  on  a  Corporation 

Where  the  head  office  or  principal  place  of 
business  of  a  corporation  or,  in  the  case  of  an  extra-provincial 
corporation,  the  attorney  for  service  in  Ontario,  cannot  be 
found  at  the  last  address  recorded  with  the  Ministry  of 
Consumer  and  Commercial  Relations',  the  corporation  may 
be  served  by  mailing  a  copy  of  the  document  addressed  to 
the  corporation  or  to  the  attorney  for  service  in  Ontario,  as 
the  case  may  be,  at  that  address  and  by  mailing  a  copy  of 
the  document  to  that  Ministry. 


Rule  23(4) 


Rule  23 


(4)  Service  may  alio  be  effected  on  any  person  appointed  for  that  pur- 
pose  under  the  provisions  of  any  statute.  (Amended,  O.  Ref.  520/71, 
s.  1.1 


NOTES 


18.04 

18.05(a) 

(b) 


18.04  Substituted  Service 

Where  personal  service  of  a  document  is  required  by 
these  rules,  and  it  appears  to  the  court  that  it  is  impractical 
for  any  reason  to  effect  prompt  personal  service  of  that 
document,  the  court  may  make  an  order  for  substituted 
service  thereof,  or  where  necessary  in  the  interests  of  justice, 
dispense  with  such  service. 

1 8.05  Where  Personal  Service  Not  Required 

Any  document  which  is  not  required  to  be  served 
personally, 

* 

(a)  shall  be  served  upon  a  party  to  a  proceeding, 
where  he  has  a  solicitor  of  record,  by  serving 
that  solicitor,  and  such  service  may  be  effected 
by  mailing  a  copy  of  the  document  addressed 
to  the  solicitor  at  his  office;  and 

(b)  may  be  served  upon  a  party  to  a  proceeding 
who  has  no  solicitor  of  record,  or  upon  a 
person  who  is  not  a  party  to  the  proceeding, 
by  mailing  a  copy  of  the  document  addressed 
to  him  at  the  last  address  for  service  furnished 
by  him,  or,  if  no  such  address  has  been  fur¬ 
nished,  at  his  last  known  address. 


Rule  16 

Rule  201  (1) r  (2) 
Rule  202  (1),(2) 


Rule  16 

•6. — (1 )  Except  o  hereinafter  provided,  In  the  absence  of  such  accept¬ 
ance  of  service  every  writ  of  summons  shall  be  served  personally,  but,  If  it 
appears  that  the  plaintiff  is  unable  to  effect  prompt  personal  service,  sub¬ 
stituted  service,  by  advertisement  or  otherwise,  may  be  ordered. 

(2)  Substituted  service  may  also  be  allowed  of  any  other  document 
that  requires  personal  service. 

Rule  201 

201.  — (1)  Documents  that  do  not  require  personal  service  shall  be 
served  upon  the  solicitor  of  the  party  to  be  served. 

(2)  Such  service  may  be  made  by  leaving  the  document  to  be  served 
with  s  clerk  In  the  solicitor’s  office  or  by  ordinary  mail  to  such  solicitor’s 
office,  by  properly  addressing,  prepaying  and  posting  an  envelope  with  a 
return  address  thereon,  containing  the  document  to  be  served,  or  by 

depositing  the  document  to  be  served  at  a  document  exchange  of  which  the 
solicitor  of  the  party  to  be  served  Is  a  member  or  subscriber,  provided  that 
the  original  and  a  true  copy  of  the  document  to  be  served  are  date-stamped 
at  the  document  exchange  In  the  presence  of  the  person  depositing  the 
document.  (Amended,  O.  Regs.  285/71,  s.  2(b);  933/79,  s.  I.) 

Rule  202 

202. — (1)  Where  a  party  sues  or  defends  In  person  and  no  address  far 
service  of  such  party  Is  given,  or  where  a  defendant  served  with  a  writ  of 
summons  or  notice  In  lieu  thereof  has  not  appeared  thereto,  no  document 
that  does  not  require  personal  service  need  be  served  unless  the  court 
otherwise  directs. 

(2)  If  an  address  for  service  upon  a  party  Is  given,  all  documents  are 
sufficiently  served  upon  such  party  If  mailed  to  him  at  his  address  for  serv¬ 
ice,  and  the  method  of  mall  and  the  time  at  which  He  shall  be  deemed  ts 
have  been  served  shaU.be  as  in  rule  201.  I  Amended,  O.  Reg.  285/71,  a.  3(a).) 


* 

Rule  201 

(4)  Where  a  document  has  been  deposited  at  a  document  exchange 
pursuant  to  sub-rule  (2).  the  document,  unless  the  contre  is  shown, 
■hall  be  deemed  to  have  been  served  on  the  next  juridical  day  following 
that  on  which  It  wo  so  deposited  and  date-stamped.  I  New,  O.  Reg.  933/79 
a.  2.1 
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18.06 

18.08 


*8.06  Service  by  Mail 

Where  the  mailing  of  a  document  is  authorized  or  re¬ 
quired  by  these  rules,  the  document  is  to  be  sent  by  prepaid 
first  class  mail  and,  except  as  provided  by  Rule  18.03  (3)(c), 
service  thereof  shall  be  deemed  to  have  been  effected  on  the 
fifth  day  following  the  date  of  mailing. 

1 8.07  Service  on  Solicitor  of  Record 

(1)  Where  service  of  a  document  on  the  solicitor  of 
record  for  a  party  is  authorized  or  required  by  these  rules, 
the  document  may  also  be  served  by  leaving  a  copy  thereof 
with  a  clerk  in  the  office  of  the  solicitor  or  by  depositing  a 
copy  thereof  at  a  document  exchange  of  which  the  solicitor 
is  a  member  or  subscriber,  provided  that  the  original  and 
the  copy  of  such  document  are  date  stamped  by  the  docu¬ 
ment  exchange  in  the  presence  of  the  person  depositing  the 
document. 

(2)  Where  a  copy  of  a  document  has  been  deposited  at 
a  document  exchange  pursuant  to  paragraph  ( 1 ),  the  document 
shall  be  deemed  to  have  been  served  on  the  next  day,  that 
is  not  a  holiday,  following  that  upon  which  it  was  deposited 
and  date  stamped. 

* 

18.08 


Rule  201(3) 
Rule  201(3) 


RULE  20.1 

(3)  Where  a  document  has  been  mailed  pursuant  to  sub-rule  (2),  the 
document,  unless  the  contrary  Is  shown,  shall  be  deemed  to  hare  been 
served  on  the  fourth  day  foilowinf  that  on  which  It  was  so  mailed.  {New 
O.  Ref.  285/71,  s.  2(b).  1 


^  Bub  101- 

(4)  Where  a  document  has  been  deposited  at  a  document  eiehinft 
pursuant  to  sub-rule  (2).  the  document,  unless  the  contrary  is  shown, 
shall  be  deemed  to  have  been  served  on  the  next  juridical  day  foilowinf 
that  mi  which  it  was  so  deposited  and  date-stamped.  (New,  0.  Kef.  IU'3, 
S.2.] 


Deemed  Service  Not  Conclusive 

Notwithstanding  the  fact  that  by  these  rules  a  person  is 
deemed  to  have  been  served  with  any  particular  document, 
the  contrary  may  be  shown  on  any  motion  made  by  him  to 
set  aside  the  consequences  of  his  default,  or  on  any  motion 
for  the  adjournment  of  a  proceeding,  or  for  an  extension 
of  time. 
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18.10(1) 

(3) 


18.09  Validating  Service 

Where  a  document  has  been  served  by  some  method 
not  authorized  by  these  rules  or  by  an  order  of  the  court, 
or  where  there  has  been  some  irregularity  in  the  service 
thereof,  the  court  may  make  an  order  validating  the  service 
on  such  terms  as  may  seem  just,  where  the  court  is  satisfied 
that. 


(a)  the  document  came  to  the  notice  of  the 
person  sought  to  be  served;  or 

(b)  the  document  was  so  left  that  it  would  have 
come  to  the  notice  of  the  person  sought 
to  be  served,  except  for  his  own  attempts 
to  evade  service. 

18.10  Proof  of  Service 

(1)  The  service  of  any  document  may  be  proved  by 
an  affidavit  of  the  person  effecting  such  service  (Form  18B). 

(2)  The  personal  service  of  any  document  by  a  sheriff 
or  his  officer  may  be  proved  by  a  Certificate  of  Service 
(Form  18C)  endorsed  on  a  copy  of  the  document  served. 

(3)  The  written  admission  or  acceptance  of  service  by 
a  solicitor  is  sufficient  proof  of  service  and  need  not  be 
verified  by  an  affidavit. 

(4)  The  service  of  any  document  by  depositing  a  copy 
thereof  at  a  document  exchange  in  accordance  with  the  pro¬ 
visions  of  Rule  18.07  may  be  proved  by  the  date  stamped 
on  the  original  by  the  document  exchange. 


Rule  271 
Rule  200 


Rule  271 

271 .  Service  of  any  notice  may.  In  the  abaence  of  an  admission  of  sen- 
Ice,  be  proved  by  an  affidavit  of  the  solicitor  in  the  cause,  or  his  clerk. 


Rule  200 

200.  Admissions  and  acceptances  of  the  service  of  an  order,  notice  of 
motion  or  other  paper,  upon  the  opposite  solicitor,  need  not  be  verified  by 
affidavit. 
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19.01 


(a) 

(b) 

(c) 

(d) 

(e) 

RULE  19  SERVICE  OUT  OF  ONTARIO 

19.01  Service  Out  of  Ontario  Without  Leave 

A  party  to  a  proceeding  may,  without  a  court  order,  be 
served  out  of  Ontario  with  an  originating  process  where  the 
proceeding  against  that  party  consists  of  a  claim  or  claims, 

(a)  in  respect  of  real  property  situate  within 
Ontario,  or  the  administration  of  the  estate 
of  a  deceased  person  in  respect  of  such 
property; 

(b)  in  respect  of  personal  property  situate  within 
Ontario,  or  the  administration  of  the  peisonal 
property  of  a  deceased  person  who,  at  the 
time  of  his  death,  was  resident  within  Ontario; 

(c)  for  the  construction,  rectification,  enforce¬ 
ment  or  setting  aside  of  any  deed,  will,  con¬ 
tract  or  obligation  in  respect  of  real  or  personal 
property  situate  within  Ontario,  or  in  respect 
of  the  personal  property  of  a  deceased  person 
who,  at  the  time  of  his  death,  was  resident 
within  Ontario; 

(d)  against  a  trustee  in  respect  of  the  execution  of 
a  trust  contained  in  a  written  instrument  where 
the  assets  of  the  trust  include  real  or  personal 
property  situate  within  Ontario; 

(e)  for  foreclosure,  sale,  possession  or  redemption 
in  respect  of  a  mortgage,  charge  or  lien  on  real 
or  persona]  property  situate  within  Ontario; 


Rule  25 
Rule  25(1) (a) 
Rule  25  (1)  (b) 
Rule  25  (1)  (c) 
Rule  25  (1)  (d) 
Rule  25(1) (e) 


Rule  25 


The  following  notice  wu  published  by  the  Rules  Committee  as  an  explj. 
nation  of  the  changes  made  in  1975  to  the  rules  under  the  heading:  ' 

*•  An  order  permitting  service  out  of  Ontario  is  no  longer  required  and 
the  tune  for  appearance  and  for  defence  Is  now  prescribed  by  the  rules.  Rule 
26  eeta  out  the  situations  in  which  service  out  of  Ontario  is  permitted  without 
an  order. 

2.  Rule  25  ha a  been  redrafted  to  simplify  the  language  of  the  old  rule  and 
to  extend  the  scope  thereof  by  two  notable  innovations.  Service  out  of  Ontario 
may  now  be  made  where  the  action  or  proceeding  consists  of  a  claim  or  claim*, 

(a)  for  damage*  sustained  in  Ontario  arising  from  a  tort  or  breach 
of  contract  committed  elsewhere;  and 

(b)  for  contribution,  indemnity  or  other  relief  over  In  reaped  of  any 
clsim  mxde  sgninst  s  defendant  in  in  action  commenced  in 
Ontano. 


or  ne  .a  «  nmisn  subject  and  whether  or  not  he  is  in  a  British  Dominion. 

him  -■UrS"?  °f  Ontario  will  now  be  effected  by  serving  upon 

him  s  notice  entitled  Notice  for  Service  Out  of  Ontario".  This  notice  is 
designed  to  eliminate  altogether  the  service  out  of  Ontario  of  >  writ  of  sum- 
.whether  generally  or  specudly  endorsed,  .  summons  to  •  defendsnt 
'  ‘  U"rd  P"ty  n°li“  "  “  ori*tn*t,ng  "otiw  »f  "»hon, 

.  ?■  A  P*rty  who  has  been  served  out  of  Ontario,  msy,  within  the  time  lint- 
rtad  for  appearance  sr.d  before  eppeering.  spply  for  „  order  setting  .side  the 
service  or,  in  the  eltomslive,  for  lesve  to  file  ■  conditional  sppearance 

“-<  1 1  ^object  to  rule  796,  s  party  to  ui  or  m..  h. 

h!7u^|,|^?hTrl0H“  Pro,,d'<,  bT  ni1'  *  wh,re  th«  •rtkm  or  proceed- 
Ing  as  against  that  party  consists  of  a  claim  or  claims 

(a)  for,  or  In  respect  of.  real  property  situate  within  Ontario,  or 
the  administration  of  the  estate  of  a  deceased  person  In 
respect  thereor,  whether  the  deceased  died  testate  or  Intea- 
tato  a*  to  such  property; 

(l>>  !To0rr  IT!  >"«»•*  wllM"  ^lar¬ 

i’’  or  the  administration  of  the  pereonal  property  of  a 

d f™0"  »h®.  the  time  or  hi.  death  «s  domiciled 

taut  ,h*  — -  -  ■«***  “ 

(c)  for  the  construction  of  a  will  In  mam-# 

property  situate  within  Ontario  or  In  respect  Of  the 

»•*  domiciled  srithtao!^"'  ,ho*“h"|meofhl.  death 


(d)  against  a  trustee  foe,  oe  In  respect  of.  the  execution  of  a 
tru*t  contained  in  a  written  Instrument  where  the  trust  Is  in 
respect  of  real  or  pereonal  property  situate  within  Ontario 
and  ought  to  be  executed  according  to  the  law  of  Ontario; 

<*)  for  foreclosure,  sale,  possession  or  redemption  In  respect  of 
a  mortgage,  charge  or  lien  on  real  or  personal  property  situ* 


NOTFS 


(f) 


(i) 

(ii) 

(iii) 

(iv) 

(v) 

(g) 

(h) 

CONTINUED 

(f)  in  respect  of  a  contract  where, 

(i)  the  contract  was  made  within  Ontario ; 

(ii)  the  contract  was  made  by  or  through  an 
agent  trading  or  residing  within  Ontario 
on  behalf  of  a  principal  trading  or  residing 
out  of  Ontario; 

(iii)  the  contract  provides  that  it  is  to  be 
governed  by  or  interpreted  in  accordance 
with  the  laws  of  the  Province  of  Ontario; 

(iv)  the  parties  thereto  have  agreed  that  the 
courts  of  Ontario  shall  have  jurisdiction 
to  entertain  any  action  in  respect  of  the 
contract ;  or 

(v)  a  breach  has  b«en  committed  within 
Ontario,  even  though  such  breach  was 
preceded  by  or  accompanied  by  a  breach 
out  of  Ontario  which  rendered  impossible 
the  performance  of  that  part  of  the  con¬ 
tract  which  ought  to  have  been  performed 
within  Ontario; 


(g)  in  respect  of  a  tort  committed  within  Ontario; 

(h)  in  respect  of  damage  sustained  in  Ontario 
arising  from  a  tort  or  breach  of  contract 
wherever  committed; 


Rule  25(1) (f ) 

new 

new 

new 

Rule  25(1)  (f)  (ii) 

Rule  25(1)  (f)  (i) 

Rule  25(1) (g) 

Rule  25(1) (h) 

RUE  25  CONTINUED 

<f>  In  respect  of  a  contract  wherever  made  where. 

(I)  a  breach  Is  altered  to  have  been  committed  within 
Ontario,  even  thoufh  such  breach  was  preceded  by  or 
accompanied  by  a  breach  out  of  Ontario  which  rendered 
Impossible  the  performance  of  that  part  of  the  contract 
which  ourht  to  have  been  performed  within  Ontario;  or 
(II)  the  parties  thereto  have  afreed  that  the  courts  of 
Ontario  shall  have  jurisdiction  to  entertain  the  action; 

(f  >  In  respect  of  a  tort  committed  within  Ontario, 

(h)  in  respect  of  damare  sustained  in  Ontario  arislnff  from  a  tort 


6/ 


( 'el 
NOTES 


CONTINUED 


(i) 

(j) 

(k) 

(l) 

(m) 

(n) 

(o) 
(P) 

(q) 

(r) 


(i)  for  an  injunction  ordering  any  such  party  to 
do,  or  refrain  from  doing,  anything  within 
Ontario  or  affecting  real  or  personal  property 
situate  within  Ontario; 

(j)  for  support; 

(k)  for  the  custody  of,  or  access  to  a  minor; 

0)  to  declare  the  invalidity  of  a  marriage; 

(m)  upon  a  judgment  of  a  foreign  court; 

(n)  which,  by  any  statute,  may  be  made  against 
a  person  out  of  Ontario  by  a  proceeding  com¬ 
menced  in  Ontario;  (e.g.  The  Carriage  by  Air 
Act;  The  Business  Corporations  Act)\ 

(o)  against  a  person  out  of  Ontario  who  is  a 
necessary  or  proper  party  to  a  proceeding 
properly  brought  against  another  person  duly 
served  within  Ontario; 

(p)  against  a  person  domiciled  or  ordinarily  resi¬ 
dent  within  Ontario,  or  carrying  on  business 
there; 

(q)  property  the  subject  matter  of  a  cross-claim  or 
a  third  party  claim  under  these  rules; 

(r)  made  by  or  on  behalf  of  the  Crown  or  any 
municipal  corporation  to  recover  monies 
owing  for  taxes  or  other  debts  due  to  the 
Crown  or  to  the  municipality. 


Rule  25(1) (i) 
Rule  25(1) ( j) 
Rule  25(1) (k) 
Rule  25(1) (1) 
Rule  25  (1)  (m) 
Rule  25(1) (n) 
Rule  25  (1)  (o) 
Rule  25(1) (p) 
Rule  25(1) (q) 
new 


CONTINUED 

or  breach  of  contract  committed  elsewhere; 

ti)  for  an  injunction  in  respect  of  anything  done,  being  done  or 
to  be  done  within  Ontario; 

(J)  for  support  under  The  Family  Law  Reform  Act,  1978; 

(k)  for  custody  of  or  access  to  an  Enfant; 

(l)  to  declare  a  marriage  void; 

(m)  founded  upon  a  judgment; 

(n)  which,  by  statute,  may  be  made  by  an  action  or  proceeding 
commenced  in  Ontario; 

(o)  against  a  person  out  of  Ontario  who  is  a  necessary  or  proper 
party  to  an  action  or  proceeding  property  brought  against 
another  person  duly  served  within  Ontario; 

(p)  against  a  person  domiciled  or  ordinarily  resident  within 
Ontario; 

(q)  for  contribution,  Indemnity  or  other  relief  over  in  respect  of 
any  claim  made  in  an  action  or  proceeding  commenced  In 
Ontario. 


NOTES 


19.02(1) 

(2) 

19.03  (1) 
(2) 


19.02  Service  Out  of  Ontario  With  Leave 

(1)  The  court  may  in  any  case  grant  leave  to  serve  an 
originating  process  or  any  other  document  outside  Ontario 
where  one  or  more  of  the  parties  reside  within  Ontario  and 
such  service  appears  necessary  to  secure  the  just  determina¬ 
tion  of  a  civil  proceeding  affecting  any  such  party  or  parties. 

(2)  A  motion  for  leave  to  serve  a  party  outside  Ontario 
may  be  made  without  notice,  and  shall  be  supported  by  an 
affidavit  or  other  evidence  showing  in  which  place  or  country 
that  person  is  or  probably  may  be  found,  and  the  grounds 
upon  which  the  motion  is  made. 

1 9.03  Additional  Requirements  for  Service  Out  of  Ontario 

(1 )  Any  originating  process  served  out  of  Ontario  with¬ 
out  leave  shall  disclose  the  facts,  and  specifically  refer  to  the 
provisions  of  this  rule,  relied  upon  in  support  of  such  service. 

(2)  Where  an  originating  process  is  served  out  of 
Ontario  with  leave  of  the  court,  there  shall  be  served  with 
the  originating  process  a  copy  of  the  order  granting  such 
leave,  and  a  copy  of  any  affidavit  used  to  obtain  the  order. 


new  -  compare  25(2) 
new 

Form  3 
new 
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19.04 (1) 

19.05 (1) 

1 9.04  Manner  of  Service  Out  of  Ontario 

(1)  An  originating  process  or  other  document  to  be 
served  out  of  Ontario  may  be  served  in  the  manner  provided 
by  these  rules  for  service  in  Ontario,  or  in  the  manner  pres¬ 
cribed  by  the  law  of  the  foreign  jurisdiction,  provided  such 
service  is  reasonably  calculated  to  give  actual  notice. 

(2)  Proof  of  service  may  be  made  in  the  manner  pres¬ 
cribed  by  these  rules  for  proof  of  service  in  Ontario  or  in 
the  manner  provided  by  the  law  of  the  jurisdiction  where 
service  was  made. 

1 9.05  Motion  to  Set  Aside  Service  Out  of  Ontario 

(1)  A  party  who  has  been  served  out  of  Ontario  with 
an  originating  process  without  leave  may  apply  to  the  court, 
within  the  time  limited  for  delivering  any  pleading  or  affidavit 
in  defence  thereto  and  before  delivering  any  such  defence, 

(a)  for  an  order  setting  aside  such  service  or 
staying  the  proceeding;  or 

(b)  for  leave  to  dispute  the  jurisdiction  of  the 
court  in  his  pleading  or  affidavit  in  defence 
of  the  proceeding. 

(2)  An  order  may  be  made  under  paragraph  (1)  on 
the  ground  that  service  out  of  Ontario  is  not  authorized  by 
these  rules  or  that  Ontario  is  not  a  convenient  forum  for 
the  trial  or  hearing  of  the  proceeding. 

(3)  A  party  who  has  been  served  out  of  Ontario  with 
an  originating  process  with  leave  may  apply  to  the  court, 
within  the  time  limited  for  the  delivery  of  any  pleading  or 
affidavit  in  defence  thereto  and  before  delivering  any  such 
defence,  to  set  aside  the  order  granting  such  leave. 

(4)  If  on  a  motion  under  paragraph  (1)  the  court  con¬ 
cludes  that  service  out  of  Ontario  i*not  authorized  by  these 
rules,  but  the  case  is  one  in  which  it  would  be  appropriate  to 
grant  leave  to  serve  out  of  Ontario  under  Rule  19.02,  the 
court  may  validate  the  service. 


Rule  30 
Rules  29;  38 

Rule  29 

29.  A  party  who  has  been  served  out  of  Ontario  with  a  notice  accord- 
inf  to  Form  3  may,  within  the  time  limited  for  appearance  and  before 
appearing,  apply  for  an  order  setting  aside  the  service  of  such  a  notice 
upon  him,  or  in  the  alternative,  for  leave  to  file  a  conditional  appearance. 
(Amended,  O.  Reg.  106/75,  s.  8.1 


Rule  38 

38.  Where  he  has  obtained  leave  to  do  ao,  a  defendant  may  file  a  condi¬ 
tional  appearance  which  shall  be  according  to  Form  f.  [Amended,  O. 
Ren-  36/73, 1.  14;  106/75,  a.  II. I 

NOTE:  For  a  summary  of  the  1973  amendments  see  the  note  preceding 
Rule  36.  [See  also  cases  under  Ruie  29  —Ed.  1 


Rule  30 


I 

I 

I 

I 

i 

I 

I 


M.  When  eervlce  l>  to  be  effected  upon  •  person,  other  thin  •  Britiah 
Mibjnl.  In  •  foreign  country  to  which  thl,  nil,  I,  by  dlncllon  of  the  Chief  | 
Juitlcc  of  Ontario  mule  to  apply,  the  followlnf  procedure  .hall  be  adopt-  | 

t.  The  notice  according  to  Form  3  and  any  other  document 
required  to  be  eerved  therewith  ehell  be  tranemltted  by  the  I 
Reclaim  of  the  Supreme  Court  to  the  Under-Secretary  of  I 
State  for  Eitemal  AfTalre  for  Canada  with  a  copy  thereof, 

Iran, leted  Into  the  laniutce  of  the  country  In  which  eerrlce 
lilo  be  effected,  with  a  rcqueit  for  further  tranemleelon  of  I 
the  same  to  the  fovemment  of  the  country  In  which  It  Is  to  I 
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20.01  (a) 

(b) 

(c) 

20.02 (1) 


Rule  44 
Rule  28 
Rule  28 
Rule  35;  36 


RULE  20  TIME  FOR  DELIVERY  OF  STATEMENT  OF  DEFENCE 

20.01  Time  for  Delivery  of  Statement  of  Defence 

Subject  to  Rule  20.02,  a  Statement  of  Defence  (Form 
20A)  shall  be  delivered, 

(a)  within  20  days  after  service  of  the  Statement 
of  Claim  where  the  defendant  is  served  in 
Ontario; 

(b)  within  40  days  after  service  of  the  Statement 
of  Gaim  where  the  defendant  is  served  else¬ 
where  in  Canada  or  within  the  United  States 
of  America;  or 

(c)  within  60  days  after  service  of  the  Statement 
of  Gaim  where  the  defendant  is  served  any¬ 
where  else  in  the  world. 

20.02  Notice  of  Intent  to  Defend 

(1)  Any  defendant  served  with  a  Statement  of  Gaim 
who  intends  to  defend  the  action  may,  within  the  time 
limited  for  the  delivery  of  his  Statement  of  Defence,  serve 
upon  the  plaintiff  and  file,  with  proof  of  service,  a  Notice 
of  Intent  to  Defend  (Form  20B). 

(2)  Any  defendant  who  serves  and  files  a  Notice  of 
Intent  to  Defend  within  the  time  prescribed  for  so  doing, 
shall  be  entitled  to  an  additional  10  days  within  which  to 
deliver  his  Statement  of  Defence,  and  he  shall  be  deemed  to 
have  attorned  to  the  jurisdiction  of  the  court. 


Rule  44 

44.  Unless  otherwise  provided  a  defendant  shall  deliver  his  statement 
of  defence  and  counter-claim,  If  any,  within  twenty  days  after  the  delivery 
of  the  statement  of  claim.  [Amended.  O.  Heirs.  36/73,  s.  14;  106/75. 
s.  I2.| 


Rule  28 


28.— (!  )  Where  a  party  Is  served  out  of  Ontario  but  elsewhere  In  Can¬ 
ada  or  within  one  of  the  United  Stales  of  America,  he  shall  file  an  appear¬ 
ance  within  forty  days,  excluding  the  day  of  service,  and,  within  the  same 
time,  he  shall  deliver  his  statement  of  defence  or  his  affidavit  of  merits,  as 
the  case  may  be. 


..  '2*1™  *  tTliy  iemd  than  in  Canada  or  one  of  the 

United  SUtes  of  America,  he  shall  file  an  appearance  within  sixty  days, 
eicludinf  the  day  of  service,  and.  within  the  same  time,  he  shall  deliver 
his  statement  of  defence  or  his  affidavit  of  merits,  as  the  case  may  be. 
[Amended.  O.  Re*.  106/75,  s.  7.| 


Rule  36 

^  “(l>  o4h*TwUe  Provided,  where  a  defendant  Is 

served  with  a  generally  endorsed  writ  of  summons,  he  shall  file  an  appear¬ 
ance  within  ten  days,  and  In  the  case  of  a  specially  endorsed  writ  within 
fifteen  days,  excluding  the  day  of  service. 

(21  Unless  otherwise  ordered,  or  provided,  where  a  summons  t*  s 
defendant  added  by  counterclaim  Is  served,  the  added  defendant  shall  file 
an  appearance  within  twenty  days,  eicludinf  the  day  of  service. 

(31  Unless  otherwise  ordered,  or  provided,  where  a  respondent  Is 
served  with  an  originating  notice  of  motion,  he  shall  file  an  appearance  on 
or  before  the  date  upon  which  the  motion  Is  returnable. 

(4)  A  defendant  may  file  an  appearance  after  the  time  limited  by  this 
rule, 

(a)  In  an  action  where  the  writ  Is  specially  endorsed,  at  any  time 
before  judgment;  and 

(b)  In  an  action  where  the  writ  Is  generally  endorsed,  at  any 
time  before  pleadings  are  noted  closed.  [Amended,  O.  Ref* 

36/73.  s.  14;  106/75,  s.  10.  | 


Rule  36 

M.  An  appearance  shall  be  according  to  Form  •  and  shall  he  filed  In 
the  office  In  which  the  proceeding  was  commenced,  and  where  the  defen¬ 
dant  or  respondent  appears  by  solicitor  shall  state  the  name  and  place  of 
buslneaa  of  such  solicitor,  or  if  he  appears  in  person  shall  name  a  place 
within  Ontario  to  be  called  his  address  for  service,  and  the  defendant  or 
respondent  shall  forthwith  serve  the  appearance  upon  the  plaintiff  or 
applicant,  as  the  case  may  be.  I  Amended,  O.  Reg.  36/73,  s.  14.1 


(  nh 


ieic 

NOTFS 


21 

21.01  (1) 


RULE  21  DEFAULT  PROCEEDINGS 
21.01  Noting  Default 

I )  Where  a  defendant  fails  to  deliver  his  Statement  of 
Defence  and  the  time  for  to  doing  has  expired,  the  plaintiff 
may,  upon  filing  proof  of  service  of  the  Statement  of  Gaim, 
require  the  registrar  to  note  the  default  of  such  defendant. 

(2)  Where  the  Statement  of  Defence  of  a  defendant 
has  been  struck  out  without  leave  to  deliver  another,  or  with 
leave  to  do  so  and  the  defendant  has  failed  to  deliver  another 
within  the  time  allowed,  the  plaintiff  may  require  the  regis¬ 
trar  to  note  the  default  of  such  defendant  upon  filing  a  copy 
of  the  order  striking  out  the  Statement  of  Defence. 

(3)  Where  the  plaintiff  has  failed  to  require  the  registrar 
to  note  a  defendant  in  default,  any  other  defendant  who  has 
delivered  a  Statement  of  Defence  and  wishes  to  set  the  action 
down  for  trial  may,  on  notice  to  the  plaintiff,  apply  for  leave 
to  require  the  noting  of  such  default. 

(4)  Until  a  defendant  has  been  noted  in  default,  he 
shall  be  entitled  to  deliver  his  Statement  of  Defence. 


Rules  39;  55(1) ,  (2) 


Rule  39 

99.  When  i  writ  l«  mdonM  to  recover  i  money  demand  and  a  defee-  I 
dant  deelree  to  dispute  only  the  amount  claimed  and  to  make  no  other 
defence,  he  may  file  an  appearance  according  to  Form  9,  and  the  plaintiff.  > 
on  four  clear  day*'  notice  to  the  defendant,  may  have  an  account  taken  i 
before  the  registrar  and  judgment  may  be  signed  for  the  amount  found 
due.  lAmended,  O.  Reg.  34/73,  a.  14.)  ' 

NOTE:  For  a  summary  of  the  1973  amendments  aee  the  not*  preceding 
Rule  36. 


Rule  55 

j 

56.— (1)  Where  a  defendant  la  In  default  In  de  lira  ring  his  statement  ef 
defence  and  the  plaintiff  Is  not  entitled  to  sign  judgment,  the  plaintiff  may  | 
require  the  registrar  to  note  the  pleadings  closed  and  thereafter  no  state¬ 
ment  of  defence  by  the  party  in  default  shall  be  delivered  without  leave  af 
the  court. 

(2)  Pleadings  shall  not  be  noted  doeed  unless  a  statement  of  claim  has 
been  delivered.  j 


*Rule4» 

4».— <1 )  Befoee  in,  proceedlna  UT  be  taken  foe  fetal  it  of  appear- 
nn«.  the  (felntKT  .hall  file  en  .mde.lt  of  terrle.  of  the  nrit  upon  the 
defendant  In  default,  or  the  original  aril  upon  which  le  endoned  the 

“f  ,ht  underlet! n«  to  appear  (Iren  hr  a  •olklter 

according  to  rule  16. 

P>«e«lln»  mar  k.  taken  for  default  of  defence,  the 
ptelimrr  .tall  Me  pn»UI  merle.  of  the  Katement  of  cl.lm  upon  the 
u"  i  1*'*“  ' "i""'  *wear.nce  he.  been  filed,  mb- rule 
*,“  b'  *hh-  I  Amended,  O.  Ren.  SdfTJ,  ,.  14;  107174. 


HIES 


21.02  (1) 

(b) 

(2) 


21 .02  Consequences  of  Noting  Default 

( 1 )  A  defendant  who  has  been  noted  in  default, 

(a)  shall  be  deemed  to  admit  the  truth  of  all 
allegations  of  fact  made  in  the  Statement 
of  Gaim;  and 

(b)  shall  not  deliver  a  Statement  of  Defence  or 
take  any  other  step  in  the  proceeding,  with¬ 
out  leave  of  the  court  or  the  consent  of  the 
plaintiff,  except  a  motion  to  set  aside  any 
judgment  obtained  against  him  by  reason 
of  his  default. 

(2)  Notwithstanding  the  provisions  of  any  other  rule, 
any  step  in  the  proceeding  may  be  taken  without  the  consent 
of  a  defendant  who  has  been  noted  in  default,  and  he  shall 
not  be  entitled  to  notice  of  any  step  in  the  proceeding  and 
need  not  be  served  with  any  other  document  therein  except, 

(a)  as  provided  in  Rules  27,  28,  29  and  30;  or 

(b)  where  any  party  requires  his  personal  atten¬ 
dance;  or 

(c)  where  otherwise  ordered. 


Rule  55(4) 
Rule  55(1) 
Rule  202(1) 


Rule  55 

.  ,  86“”(,.)  ?rh*r*  *  *•  In  default  In  delivertnr  hla  aUtement  of 

defence  and  the  plaintiff  la  not  entitled  to  alfn  Judgment,  the  plaintiff  may 
require  the  rerlatrar  to  note  the  pleading  closed  and  thereafter  no  elate- 
ment  of  defence  by  the  party  in  default  ehall  be  delivered  without  leave  of 
the  court. 


(41  A  defendant  aralnat  whom  the  pieadlnn  hare  been  noted  cloned 
for  default  In  deliverer  hla  aUtement  of  defence  ahall  be  deemed  to  admit 
all  the  alleratlona  of  fact  made  In  the  aUtement  of  claim  and.  unleaa 
otherwise  ordered,  ahall  not  be  entitled  to  notice  of  motion  for  judgment 
or  to  notice  of  trial  or  to  notice  of  any  other  proceeding.  [Amended.  0. 
RefB.  36/73,  a.  14;  669/75,  a.  3.1 


Rule  202 

202.— ( I )  Where  a  party  auea  or  defenda  In  peroon  and  no  addreee  for 
•errlce  of  euch  party  la  riven,  or  where  a  defendant  aerved  with  a  writ  of 
aummone  or  notice  In  lieu  thereof  haa  not  appeared  thereto,  no  document 
that  doe*  not  require  peraonal  service  need  be  aerved  unleaa  the  court 
otherwlae  directa. 

t*Hf  an  addreaa  for  aerrlce  upon  a  party  la  rlren.  all  documents  are 
aufflciently  aerved  upon  auch  party  If  mailed  to  him  at  hla  addreaa  for  aer» 
Ice,  and  the  method  of  mall  and  the  time  at  which  he  ahall  be  deemed  to 
have  been  aerved  ahall  be  an  In  rule  20!.  |  Amended,  O.  Ref.  285/71,  a.  3(at.| 
mi  Revoked.  O.  Ref.  285/71,  a.  3(b).  1 


£»« 

NUTFS 


21.04  (1) 

(2) (a) 


Rules  51;  54 
Rule  50 


21 .03  Setting  Aside  the  Noting  of  Default 

The  noting  of  default  may  be  set  aside  by  the  court  at 
any  time  on  such  terms  as  may  seem  just. 

21 .04  By  Signing  Default  Judgment 

(1)  After  the  noting  of  default,  a  plaintiff  may  require 
the  registrar  to  sign  judgment  against  a  defendant  noted  in 
default  in  respect  of  a  claim  for, 

(a)  a  debt  or  a  liquidated  demand  in  money 
(Form  21A); 

(b)  the  recovery  of  possession  of  land  (Form  21 B); 

(c)  the  recovery  of  chattels  (Form  21C);  or 

(d)  foreclosure,  sale  or  redemption  of  a  mortgage. 
(See  Forms  prescribed  by  Rule  65). 

(2)  Before  the  signing  of  default  judgment,  there  shall 
be  filed  with  the  registrar, 


CONTINUED 

51.  Where  the  writ  Is  specially  endorsed  and  a  defendant  falls  to  com¬ 
ply  with  rule  42,  the  plaintiff  may,  as  afainit  such  defendant,  sign  judg- 

ment, 

la)  where  the  claim  Is  for  a  debt  or  liquidated  demand  in  money, 
for  an  amount  not  exceeding  such  claim,  together  with 
interest  as  claimed,  to  the  date  of  judgment,  and  for  his  cost, 
If  claimed,  according  to  Form  92; 

(b)  where  the  claim  Is  for  or  Includes  a  claim  for  recovery  of 
land,  for  poasession  of  the  land,  and  for  his  costs,  If  claimed, 
according  to  Form  93;  and 

(c)  where  the  claim  is  for  the  recovery  of  chattels,  for  the  deliv¬ 
ery  of  such  chattels,  and  for  his  costs,  if  claimed,  according 
to  Form  98.  [Amended,  O.  Reg.  36/73,  s.  14.) 


.  ",  w  P'wntin  is  entitled  to  sign  default  Judgment  th»  ku. 

Sm  F°r  *  precedinf 


(a)  an  affidavit  that  the  plaintiff  is  still  entitled 
to  the  relief  sought  and,  where  any  part  of  the 
claim  hai  been  satisfied,  the  part  so  satisfied 
shall  be  specified;  and 

(b)  where  the  plaintiff  is  represented  by  a  soli¬ 
citor,  the  certificate  of  his  solicitor  that,  in  his 
opinion,  the  claim  is  one  coming  within  the 
class  of  cases  for  which  default  judgment  may 
properly  be  signed;  or 

(c)  where  the  plaintiff  is  not  represented  by  a 
solicitor,  and  the  registrar  is  in  doubt  whether 
the  claim  is  one  coming  within  the  class  of 
cases  for  which  default  judgment  may  be 
properly  signed,  he  shall  obtain  the  fiat  of  a 
master  or  local  master  of  the  Supreme  Court 
or  a  judge  of  the  county  court,  as  the  case 
may  be. 


Rule  60 

1  Judfm€nl  for  default  of  appearance  or  defence  shall  not  be 
signed  after  the  expiration  of  on«  jur  from  the  date  when  the  default 

■USj’.T Uh°Ul  le*Ve  °f  the  court'  lAmended,  O.  Regs.  36/73,  s.  14; 

IU7/74,  8.  I.J 

r°|T%  F°r  *  SU,nm">  of  ttie  19,3  ""endmenu,  w  the  note  precedil* 


HOTFS 


(4) 

21.05 


CONTINUED 

(3)  Where  the  claim  has  been  partially  satisfied,  the 
default  judgment  shall  be  confined  to  the  remainder  of  the 
claim. 

(4)  Unless  the  default  judgment  directs  a  reference,  the 
registrar  shall,  on  signing  the  judgment,  fix  the  costs  to  which 
the  plaintiff  is  entitled  against  the  defendant  in  default  in 
accordance  with  the  appropriate  tariffs. 

(5)  No  default  judgment  may  be  signed  against  a  party 
under  disability  without  the  leave  of  a  judge. 

1z  1 .05  By  Proceeding  to  Trial 

After  the  noting  of  default,  the  plaintiff  shall  proceed 
to  trial  in  respect  of  any  claim  for, 

(a)  unliquidated  damages,  unless  the  amount  of 
the  damages  has  been  agreed  upon;  or 


(b)  a  declaration  of  the  invalidity  of  a  marriage. 


Rule  668  (2)  (3) 
Rule  56 


Rule  668 

(2)  On  the  signing  of  default  judgment,  the  officer  signing  judgment 
may  fix  and  ascertain  costs  without  taxation. 

<3 >  The  officer  taking  an  account  in  a  mortgage  action  may  tax  casts. 


Rule  56 

66.  In  any  action  where  the  plaintiff  la  not  entitled  to  sign  judgment 
for  default  of  appearance  or  defence  or  to  move  for  judgment,  the  plaintiff 
shall  note  pleadings  closed  and  set  the  action  down  for  trial.  (Amended,  O. 
Reg.  36/73,  a.  14.) 

NOTE:  For  a  summary  of  the  1973  amendments  Bee  the  note  preceding 
Rule  36. 


'M' 

Rule  57 

57.  Except  after  trial,  a  plaintiff  may  not  move  for  judgment, 

(a)  In  a  matrimonial  cauae; 

(b)  in  an  action  to  declare  the  Invalidity  of  a  marriage;  or 

(cl  for  unliquidated  damages,  unless  on  consent  or  to  Imple¬ 
ment  a  settlement.  I  Amended,  O.  Reg.  36/73,  s.  14.  | 


10 

NOTTS 


21.06(1) 

(2) 

21.07(1) 

(2) 


Rule  61(1) 
Rule  61(2) 
Rules  54;  65 
Rule  260 


21.06  By  Motion  for  Judgment 

( 1 )  After  the  noting  of  default,  the  plaintiff  may  apply 
to  a  judge  for  judgment  on  the  Statement  of  Claim  as  against 
a  defendant  noted  in  default  in  respect  of  any  claim  for 
which  he  has  not  signed  default  judgment  or  for  which  he  is 
not  required  by  Rule  2 1 .05  to  proceed  to  trial. 

(2)  Where,  for  any  reason,  an  action  proceeds  to  trial, 
a  motion  for  judgment  on  the  Statement  of  Claim,  as  against 
a  defendant  noted  in  default  may  be  made  at  the  trial. 

21.07  Effect  of  Default  Judgment 

(1)  Any  judgment  obtained  against  a  defendant  after 
he  has  been  noted  in  default  shall  be  without  prejudice  to 
the  right  of  the  plaintiff  to  proceed  against  the  same  defend¬ 
ant  for  any  other  relief  or  against  any  other  defendant  for 
the  same  or  any  other  relief. 

(2)  A  plaintiff  is  not  entitled  to  judgment  on  a  motion 
for  judgment  or  at  trial  merely  because  the  facts  alleged  in 
his  Statement  of  Gaim  are  deemed  to  be  admitted,  unless 
such  facts  entitle  him  to  judgment  as  a  matter  of  law. 


Rule  61 

•I.— (I)  After  pleadlnga  Ha**  b«n  noted  cloaed.  a  plaintiff  may.  sub¬ 
ject  to  rule*  57  and  62,  more  for  Judgment  upon  the  atatement  of  claim. 

(2)  Where  pleadlnfa  hare  been  noted  cloaed  against  one  defendant  and 
the  action  proceeds  to  trial  u  attaint!  another  defendant,  auch  motion 
may  be  made  at  the  trial.  (Amended.  O.  Re*.  36/73,  a.  14. 1 

Rule  54 

54.  Where  the  plaintiff  la  entitled  to  al*n  default  judgment,  the  Judf¬ 
ment  may  be  ai*ned  notwithstanding  that  the  writ  may  be  endorsed  with 
any  other  claim  and  any  auch  Judgment  ahall  be  without  prejudice  to  hia 
right  to  proceed  againat  any  other  defendant  for  the  tame  relief  or  againat 
any  defendant  for  any  other  relief.  [Amended,  O.  Reg,  36/71, 
s.  14.1 

Rule  65 

86.  On  any  motion  for  judgment,  judgment  may  be  awarded  againat 
any  defendant  and  any  auch  judgment  ahall  be  without  prejudice  to  the 
piaintiffa  right  to  proceed  againat  any  other  defendant  for  the  aame  relief 
or  againat  any  defendant  for  any  other  relief.  [Amended,  O.  Reg.  36/73,  a. 


Rule  260 

260.  A  party  ia  not  entitled  to  judgment  at  the  trial  or  on  motion  on 
the  ground  of  hia  pleading  being  true,  if  the  facta  proved  are  not  aufflclent 
In  point  of  law  to  entitle  him  to  Judgment. 


NOTES 


21.08 

21.09 


21.08  Setting  Aside  Default  Judgment 

(1)  Any  judgment  signed  by  the  registrar  against  a 
party  noted  in  default  may  be  set  aside  or  varied  by  the  court, 
upon  such  terms  as  may  seem  just. 

(2)  Any  judgment  obtained  on  a  motion  for  judgment 
on  the  Statement  of  Gaim,  either  before  or  at  the  trial,  may 
be  set  aside  or  varied  by  a  judge  on  such  terms  as  may  seem 
just. 


(3)  As  a  term  of  setting  aside  a  default  judgment,  the 
court  may,  where  appropriate,  allow  any  Writ  of  Seizure 
and  Sale  issued  pursuant  to  the  default  judgment  to  remain 
on  file  in  the  office  of  a  sheriff,  or  in  an  office  of  Land  Titles, 
pending  the  final  disposition  of  the  action,  on  condition  that 
any  proceedings  to  enforce  the  Writ  of  Seizure  and  Sale  be 
stayed  in  the  meantime  or  otherwise  as  the  court  may  order. 

21.09  Application  to  Counterclaims,  Cross-Claims  and  Third  Party 
Claims 

Subject  to  the  provisions  of  Rules  28,  29  and  30,  this 
rule  shall  apply,  with  any  necessary  modification,  to  a  coun¬ 
terclaim,  a  cross-claim  or  a  third  party  claim. 


Rule  526 

Rules  61(3);  170 


7/ 


Rule  526 

526.  Any  Judfment  by  default  may  be  aet  aalde  on  motion.  [Amended. 
O.  Ref.  520/7H.B.  31.1 
[See  rIbo  Rule  609. — Ed.  ] 


(3)  Where  Ihum  arise  otherwise  than  between  plaintiff  and  defendant 
and  If  any  party  to  any  such  Issue  makes  default  In  deliverinf  any  plead¬ 
ing  the  court  may.  at  the  trial  or  on  motion,  flee  such  judfment  as  upon 
the  pleadin**  seems  just.  |New.  O.  Re*.  437/73.  a.  I.| 

NOTE:  For  a  summary  of  the  1973  amendments  see  the  note  precedina 
Rule  36. 

Rule  170 

170.  Where  the  third  party  make*  default  In  antertnf  an  appearance  to 
the  third  party  notice  and  in  deliverinf  a  statement  of  defence  to  the  state¬ 
ment*  of  the  defendant's  claim  afalnst  the  third  party, 

(a)  he  shall  be  deemed  to  admit  the  validity  of  any  judfment 
obtained  (whether  by  consent  or  on  default  or  otherwlae) 
a*ainst  such  defendant,  and  his  own  ability  to  contribute  or 
indemnify,  claimed  In  the  third  party  proceed  In**; 

(b)  the  defendant  fivln*  the  notice,  in  caae  he  auffera  judfment 
at  any  time  before  trial,  Is  entitled  at  any  time  to  move  for 
Judfment  afalnst  the  third  party  to  the  extent  of  the  contri¬ 
bution,  indemnity  or  relief  over  claimed  In  the  third  party 
proceedlnfs; 

(c)  If  the  action  Is  tried  and  reaulta  In  favour  of  the  plaintiff,  the 
judfe  who  tries  the  action  may,  at  or  after  the  trial,  direct 
such  judfment  a*  the  nature  of  the  caae  requires  to  be 
entered  for  the  defendant  fivln*  the  notice  afalnst  the  third 
party.  lAmended,  O.  Re*.  IOfl/76,  a.  Irt.  | 


22 


22.01  (1 )  (a) 
(b) 


^RULE  22  SUMMARY  JUDGMENT 

22.01  Where  Available 

(1)  To  Plaintiff 

(a)  At  any  time  before  an  action  is  set  down  for 
trial,  the  plaintiff  may  apply  for  summary 
judgment  against  a  defendant  who  had  deli¬ 
vered  his  Statement  of  Defence,  or  has  served 
a  Notice  of  Motion,  on  the  ground  that, 

(i)  there  is  no  defence  to  the  action,  or  with 
respect  to  one  or  more  of  the  claims 
contained  therein  or  to  the  whole  or 
part  of  any  such  claim ;  or 

(ii)  the  only  defence  is  to  the  amount  claimed 

(b)  Where  there  is  some  special  reason  for  urgency, 
the  plaintiff  may  apply,  without  notice,  for 
leave  to  serve  a  Notice  of  Motion  for  Sum¬ 
mary  Judgment  with  the  Statement  of  Gaim, 
and  such  leave  may  be  given,  subject  to  such 
directions  as  may  seem  just. 

(2)  To  Defendant 

At  any  time  after  he  has  delivered  his  State¬ 
ment  of  Defence  and  before  the  action  is  set  down  for  trial, 
a  defendant  may  apply  for  summary  judgment  against  the 
plaintiff  on  the  ground  that  there  is  no  merit  in  the  action, 
or  with  respect  to  one  or  more  claims  therein,  or  to  the 
whole  or  part  of  any  such  claim. 


Rules  58(1);  63 
Rule  59 


Rule  58 

58.— (t)  When  the  defendant  file*  an  appearance  to  a  writ  specialty 
endorsed  and  deliver*  an  affidavit  of  merit*,  the  plaintiff  mar  either  mow 
for  judgment.  or  croao-examine  upon  *uch  affidavit  and  thereafter  move 
for  Jud  ament. 


Rule  63 

S3.  A  pari 7  may,  at  any  aUge  of  an  action,  apply  foe  such  judgment  ar 
order  aa  he  may,  upon  any  admissions  of  fact  In  the  pleading*,  or  In  the 
domination  of  any  other  party,  be  entitled  to;  and  it  I*  not  necessary  to 
wait  for  the  determination  of  any  other  question  between  the  parties. 
(Amended,  O.  Ref.  3*73,  *.  14.! 

NOTE:  For  a  summary  of  the  1973  amendment*  aea  the  note  preceding 

Rule  36. 


Rule  59 

69.  Where  a  writ  ia  specially  endorsed  the  plaintiff  may,  either  before 
or  after  service  thereof,  apply  ex  parte  for  leave  to  aerve  notice  of  motion 
for  judfment  and.  where  some  special  reason  for  urgency  I*  shown,  such 
leave  may  be  given  subject  to  such  directions  as  seem  just.  (Amended,  O. 
Reg.  36/73,  a.  I4.| 

NOTE:  For  a  summary  of  the  1973  amendment*  see  the  note  preceding 
Rule  36. 


* 

Rule  64 

64.  A  party  may,  at  any  stage  of  an  action,  apply  for  such  Judgment  *r 
order  as  he  may  be  entitled  to  where  the  only  evidence  cons  lit*  of  decu- 
menu  and  such  affidavits  as  are  neceaaary  to  prove  their  execution  ar 
Identity  without  the  necessity  of  any  cross-examination,  or,  where  Infsnts 
are  concerned,  and  evidence  la  neceaaary  ao  far  only  a a  they  are  con¬ 
cerned,  for  the  purpose  of  proving  facU  that  are  not  disputed.  (Amendvd. 
O.  Reg.  36/73,  s.  14.) 


NOTFS 


22.02  (1) 


new 


22.02  Affidavit  Evidence 

(1)  Before  any  party  may  be  heard  on  a  motion  for 
summary  judgment,  he  shall  have  delivered  his  own  affidavit 
setting  forth  all  the  material  facts  upon  which  he  intends  to 
rely  to  the  extent  that  he  has  personal  knowledge  thereof, 
and  in  which  he  swears  that  he  knows  of  no  fact  material  to 
the  motion  which  has  not  been  disclosed. 

(2)  To  vhe  extent  that  any  party  does  not  have  personal 
knowledge  of  the  material  facts  upon  which  he  intends  to 
rely,  he  shall  also  deliver  the  affidavit  of  some  other  person 
having  such  knowledge. 

(3)  Where  the  defendant  is  acting  in  a  representative 
capacity  or  where  the  defendant  is  under  disability  and  is 
represented  by  a  litigation  guardian  or  a  committee,  and  the 
defendant  or  his  litigation  guardian  or  a  committee,  as  the 
case  may  be,  after  careful  inquiry,  is  unable  to  comply  with 
the  requirements  of  this  sub-rule,  and  does  not  feel  justified 
in  admitting  the  claim  of  the  plaintiff,  he  may  deliver  an 
affidavit  to  that  effect. 


22.03  Cross-Examination 

(1)  Any  party  to  a  motion  for  summary  judgment, 
who  has  delivered  his  own  affidavit  and  the  affidavit  of 
every  other  person  upon  which  he  intends  to  rely,  may 
cross-examine  the  deponent  of  any  affidavit  delivered  by 
or  on  behalf  of  the  opposite  party. 

(2)  Where  a  party  has  cross-examined  under  para¬ 
graph  (1),  he  shall  not  deliver  any  additional  affidavit  for 
use  on  the  hearing  of  the  motion  without  leave  or  consent; 
and  such  leave  may  be  granted  where  the  court  is  satisfied 
that  he  ought  to  be  permitted  to  respond  by  affidavit  to  any 
matter  raised  on  the  cross-examination. 

(3)  The  right  to  cross-examine  under  paragraph  (1) 
shall  be  exercised  with  reasonable  diligence,  and  the  court 
may  refuse  an  adjournment  of  the  motion  for  the  purpose 
of  cross-examination  where  the  party  seeking  the  adjourn¬ 
ment  has  failed  to  do  so. 


7s5 


MOTES 


22.04  (1) 
(2) 
(4) 


Rule  58(2) ,  (6) 
Rule  58(7) 

Rule  60 


22.04  Disposition  of  Motion 

( 1 )  Where  No  Defence  or  Merit  to  Action 

Where  the  applicant  satisfies  the  court  that 
there  is  no  defence  or  merit  to  the  action,  as  the  case  may 
be,  or  with  respect  to  any  particular  claim  or  any  part  thereof, 
and  that  the  applicant  is  entitled  to  judgment  as  a  matter  of 
law,  the  court  may  grant  judgment. 

(2)  Where  Only  Defence  is  to  the  Amount  Gaimed 

Where  the  plaintiff  satisfies  the  court  that  the 
only  defence  is  to  the  amount  claimed,  the  court  may  either 
direct  a  trial  of  that  issue  or  a  reference  to  determine  that 
amount. 

(3)  Where  Only  Issue  is  a  Question  of  Law 

Where  the  court  is  satisfied  that  the  only  issue 
is  a  question  of  law,  the  court  may  determine  that  question 
and  grant  judgment  accordingly;  provided,  however,  that 
where  the  motion  is  before  a  master  or  local  master,  he  may 
adjourn  the  motion  to  a  judge. 

(4)  Where  Only  Gaim  is  for  an  Accounting 

Where  the  only  claim  is  for  an  accounting  and 
the  defendant  fails  to  satisfy  the  court  that  there  is  some  pre¬ 
liminary  issue  to  be  tried,  the  court  may  grant  judgment  with 
a  reference. 


Rule  58 


(2)  On  any  such  motion,  where  the  court  la  satisfied  that  the  defen¬ 
dant  has  not  a  good  defence  to  the  action  or  haa  not  disclosed  auch  facta  aa 
may  be  deemed  sufficient  to  entitle  him  to  defend  the  action,  judgment 
may  be  given  for  the  plaintiff. 


(6)  Where  the  defence  dlacloaed  applies  only  to  a  part  of  the  plaintiff's 
claim,  or  any  part  of  his  claim  is  admitted  to  be  due,  the  plaintiff  shall 
have  judgment  forthwith  for  such  part  of  hia  claim  aa  the  defence  does  net 
apply  to,  or  aa  la  admitted  to  be  due,  subject  to  such  terms,  if  any,  aa  to 
staying  eiecution  or  payment  into  court  as  seem  just,  and  the  defendant 
may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff  a  claim,  or  a  ref¬ 
erence  may  be  directed  under  sub-rule  (7)  of  this  rule. 

(7)  Where  it  appears  that  the  defence  disclosed  la  substantially  only  as 
to  the  amount  recoverable,  the  court  may  direct  a  reference,  and  either 
pronounce  judgment  to  take  effect  on  the  confirmation  of  the  report,  or 
reserve  further  directions  and  questions  of  costs  for  consideration  after 
the  report  is  made.  I  Amended,  O.  Reg.  36/73,  s.  14.1 

NOTE:  For  a  summary  of  Ihe  1973  amendments  Bee  the  note  preceding 
Rule  36. 


Rule  60 

60.  Where  the  plaintiff's  claim  la  for  an  accounting  and  a  statement  of 
claim  has  been  delivered,  the  plaintiff  may  move  for  judgment,  and, 
unless  the  defendant  satisfies  the  court  that  there  ia  some  preliminary 
question  to  be  tried,  judgment  with  a  reference  may  be  pronounced. 
(Amended,  O.  Reg.  36/73,  a.  14.) 

NOTE:  For  a  summary  of  the  1973  amendments  see  the  note  preceding 
Rule  36. 


22.05(1) 

(4) 

22.05  Where  a  Trial  is  Necessary 

(1)  Where  summary  judgment  is  refused,  or  is  granted 
in  part  only,  and  a  trial  is  necessary,  the  court  may  make  an 
order  specifying  what  material  facts,  if  any,  are  not  in  dispute, 
and  defining  the  remaining  issues,  unless  such  issues  are  suf¬ 
ficiently  defined  by  the  pleadings,  and  may  order  that  the 
action  proceed  to  trial  by  being, 

(a)  placed  forthwith,  or  within  a  specified  time, 
on  a  List  of  cases  requiring  speedy  trial;  or 

(b)  set  down  for  trial  in  the  normal  course,  or 
within  a  specified  time. 

(2)  Where  an  action  is  ordered  to  proceed  to  trial, 
in  whole  or  in  part,  the  court  may  impose  such  terms  and 
conditions  as  may  seem  just  including  an  order, 

(a)  for  the  payment  into  court  of  the  whole  or 
any  part  of  the  claim,  and  in  addition  thereto 
or  in  lieu  thereof,  an  order  for  security  for 
costs. 

(b)  that  the  scope  of  examinations  for  discovery 
be  limited  to  matters  not  covered  by  the  affi¬ 
davits  filed  on  the  motion  and  any  cross- 
examinations  thereon,  and  that  such  affidavits 
and  cross-examinations  be  used  in  addition  to 
or  in  lieu  of  examinations  for  discovery. 

(3)  Where  any  party  fails  to  comply  with  an  order  for 
payment  into  court  or  for  security  for  costs,  the  opposite 
party  may  apply  to  the  court  for  an  order  dismissing  the 
action  or  striking  out  the  Statement  of  Defence,  as  the  case 
may  be,  with  or  without  costs  as  may  seem  just.  Where  on 
such  a  motion  the  Statement  of  Defence  is  struck  out,  the 
defendant  shall  be  deemed  to  be  noted  in  default,  and  the 
plaintiff  may  also  move  for  judgment  in  respect  of  any  claim 
for  relief  for  which  he  is  not  required  by  Rule  21.05  to  set 
the  action  down  for  trial. 

(4)  Where  it  appears  that  the  enforcement  of  any  sum¬ 
mary  judgment  ought  to  be  stayed  pending  the  determination 
of  any  claim  in  the  action  or  in  any  counterclaim,  cross-claim 
or  third  party  claim,  the  court  may  so  order  upon  such  terms 
as  may  seem  just. 


Rule  58(3) 
Rule  58(5) 


Rule  58 


(3)  On  any  such  motion,  instead  of  granting  Judgment,  the  court  may 
give  the  defendant  leave  to  defend  on  such  terms  aa  aeem  Juat,  or  make  an 
order  for  a  speedy  trial  of  the  action  with  or  without  pleadings  upon 
proper  terma. 


(5)  Where  a  defendant  does  not  dispute  the  plaintiff's  claim  but  seta 
up  a  counter-claim,  the  court  may  stay  proceedings  respecting  the  claim 
until  the  counter-claim  Is  disposed  of. 


22.07 


Rule  65 


NQIES 


22.06  Cost  Sanctions  for  Improper  Use  of  Rule 

( 1 )  Where  Motion  Fails 

Where,  on  a  motion  for  summary  judgment, 
the  applicant  obtains  no  relief  and  the  action  as  originally 
constituted  is  allowed  to  proceed  to  trial  without  the  imposi¬ 
tion  of  terms  or  conditions,  the  court  shall  fix  the  costs  of  the 
opposite  party  and  order  the  applicant  to  pay  those  costs 
forthwith  unless  the  court  is  satisfied  that  the  motion,  although 
unsuccessful,  was  nevertheless  justified. 

(2)  Where  Affidavit  Filed  in  Bad  Faith 

Where  it  appears  to  the  court  that  any  affidavit 
filed  on  a  motion  under  this  rule  was  filed  in  bad  faith  or 
solely  for  the  purpose  of  delay,  the  court  may  fix  the  costs  of 
the  opposite  party  and  order  the  party  filing  the  affidavit  to 
pay  those  costs  forthwith. 

22.07  Effect  of  Summary  Judgment 

Where  a  plaintiff  obtains  summary  judgment  under  this 
rule,  such  judgment  shall  be  without  prejudice  to  his  right  to 
proceed  against  the  same  defendant  for  any  other  relief  or 
against  any  other  defendant  for  the  same  or  any  other  relief. 

22.08  Application  to  Counterclaims,  Cross-Claims 
and  Third  Party  Claims 

Subject  to  the  provisions  of  Rules  28,  29  and  30,  this 
rule  shall  apply,  with  any  necessary  modification,  to  a 
counterclaim,  a  cross-claim  or  a  third  party  claim. 


Rule  65 

66.  On  any  motion  for  Judgment,  judgment  may  be  awarded  against 
any  defendant  and  any  such  judgment  "hall  be  without  prejudice  to  the 
plaintiff*  right  to  proceed  again*!  any  other  defendant  for  the  same  relief 
or  again*!  any  defendant  for  any  other  relief.  (Amended,  O.  Reg.  36/73,  a. 
14.1 

NOTE:  For  a  summary  of  the  1973  amendment*  see  the  note  preceding 

Rule  35. 


23 


1% 

NOTFS 


23.01(1) 

(a) 

(c) 

DISPOSITION  WITHOUT  TRIAL 
RULE  23  DETERMINATION  OF  A  QUESTION  OF  LAW 
23.01  Where  Available 

(1)  The  plaintiff  or  a  defendant  may,  at  any  time 
before  the  action  is  set  down  for  trial,  apply  to  a  judge, 

(a)  for  the  determination,  prior  to  trial,  of  any 
question  of  law  raised  by  any  pleading  in 
the  action  where  the  determination  of  that 
question  may  either  dispose  of  the  action, 
shorten  the  trial,  or  result  in  a  substantial 
saving  of  costs; 

(b)  to  strike  out  any  pleading  on  the  ground  that 
it  discloses  no  reasonable  cause  of  action  or 
defence;  or 

(c)  for  judgment  upon  any  admission  of  fact  in 
the  pleadings,  in  the  examination  of  any  other 
party  or  in  answer  to  a  Notice  to  Admit. 

(2)  A  defendant  may,  at  any  time  before  the  action 
is  set  down  for  trial,  apply  to  a  judge  to  have  the  action 
stayed  or  dismissed  on  the  ground  that, 

(a)  the  court  is  without  jurisdiction  to  try  the 
action ; 

(b)  the  plaintiff  is  without  legal  capacity  to 
commence  or  continue  the  action; 

(c)  another  action  is  pending  in  the  same  or 
another  jurisdiction  between  the  same  parties 
and  in  respect  of  the  same  claim;  or 

(d)  the  action  is  scandalous,  frivolous  or  vexatious, 
or  is  otherwise  an  abuse  of  the  process  of  the 
court. 


Rules  124;  125;  126 
Rule  124 
Rule  63 


Rule  124 

124.  Either  party  in  entitled  to  raise  by  hla  pleadings  any  point  of  law, 
and  by  connent  of  the  partien  or  by  leave  of  a  judge,  the  point  of  law  may 
be  net  down  for  hearing  at  any  time  before  the  trial,  otherwise  It  shall  be 
disponed  of  at  the  trial. 


Rule  125 

12*.  Upon  the  determination  of  the  point  of  law,  the  court  may  pro¬ 
nounce  such  Judgment  as  is  deemed  proper. 


Rule  126 

12*.  A  judge  may  order  aay  pleading  to  he  struck  out  on  the  ground 
that  It  discloses  no  reasonable  cause  of  action  or  answer,  and  In  any  such 
case,  or  In  case  of  the  action  or  defence  being  shown  to  be  frivolous  or  vei- 
stkms,  may  order  the  action  to  be  stayed  or  dismlsaed,  or  judgment  ta  be 
entered  accordingly. 


Rule  63 

63.  A  party  may,  at  any  stage  of  an  action,  apply  for  such  judgment  or 
order  as  he  may,  upon  any  admission*  of  fact  in  the  pleadings,  or  In  the 
e lamination  of  any  other  party,  be  entitled  to;  and  it  Is  not  necessary  to 
wait  for  the  determination  of  any  other  question  between  the  parties. 
(Amended,  O.  Reg.  36/73,  s.  14.] 


23.03 


DIES 


DETERMINATION  OF  A  RULE  23 

QUESTION  OF  LAW 

23.02  No  Evidence  Admissible  Without  Leave 

No  evidence,  other  than  a  transcript  of  any  relevant 
examination,  shall  be  admissible  on  a  motion  under  Rule 
23.01  (1)  without  leave  of  the  judge,  except  for  such  affi¬ 
davits  as  are  necessary  to  identify  any  document  or  prove 
its  execution. 

23.03  Effect  of  Judgment  under  This  Rule 

Where  a  plaintiff  obtains  judgment  under  this  rule,  such 
judgment  shall  be  without  prejudice  to  his  right  to  proceed 
against  the  same  defendant  for  any  other  relief,  or  against 
any  other  defendant  for  the  same  or  any  other  relief  unless 
the  judge  otherwise  orders. 


Rule  65 


Rule  65 

65.  On  any  motion  for  judgment.  Judgment  may  be  awarded  againit 
any  defendant  and  any  such  judgment  ■hall  be  without  prejudice  to  the 
pialntifTa  right  to  proceed  agaln«t  any  other  defendant  for  the  same  relief 
or  against  any  defendant  for  any  other  relief.  (Amended,  O.  Reg.  36/73,  a. 


24 


24.01  Rule  128 

NOTES 


RULE  24  STATED  CASE 

24.01  Where  Available 

(1)  Where  the  parties  to  an  action  concur  in  stating 
one  or  more  questions  of  law,  in  the  form  of  a  stated  case, 
for  the  opinion  of  the  court,  any  party  may  apply  to  a  judge 
for  leave  to  set  the  stated  case  down  for  hearing. 

(2)  Such  leave  may  only  be  granted  where  the  judge  is 
satisfied  that  the  determination  of  such  questions  will  either 
dispose  of  the  action  or  facilitate  the  determination  of  the 
matters  in  issue. 

24.02  Form  of  Stated  Case 

A  stated  case  shall  set  out  concisely  the  facts  agreed 
upon  between  the  parties,  including  such  reference  to  any 
documents  as  may  be  necessary  to  enable  the  judge  to 
determine  the  questions  stated  and  shall  be  signed  by  the 
parties  or  their  solicitors  (Form  24A). 

24.03  Hearing  of  Stated  Case 

(1)  Upon  the  hearing  of  a  stated  case,  the  entire 
contents  of  any  documents  referred  to  therein  may  be  read, 
and  the  judge  may  draw  any  inference  from  the  facts  and  the 
documents  as  might  have  been  drawn  therefrom  if  they  had 
been  proved  at  a  trial. 

(2)  Where  the  parties  have  agreed  upon  the  specific 
relief  to  be  granted  on  the  determination  of  the  questions  of 
law  so  stated,  and  where  that  agreement  has  been  set  out  in 
the  stated  case,  the  judge  may,  on  the  determination  of  such 
questions,  grant  judgment  accordingly. 


Rule  128 

128.—  (I  >  The  part  tee  to  any  cause  may  concur  In  statin*  questions  of 
law  arising  In  the  form  of  a  special  case  for  the  opinion  of  the  court  and 
may  agree  that,  on  the  judgment  of  the  court  being  given  In  the  affirma¬ 
tive  or  negative  to  the  question  or  questions  of  law  raised,  certain  specific 
relief  may  be  awarded. 

(2)  Upon  the  argument  of  the  case,  the  entire  contents  of  the  docu¬ 
ments  referred  to  therein  may  be  read,  and  the  court  may  draw  from  the 
facts  and  documents  any  Inference,  either  of  fact  or  law,  as  at  a  trial. 


NOTFS 


24.04  Removal  into  Court  of  Appeal 

Any  party  to  an  action  may  apply  to  a  judge  of  the 
Court  of  Appeal  for  leave  to  have  a  stated  case  determined 
by  that  court  where  the  questions  of  law  so  stated, 

(a)  raise  a  constitutional  issue; 

(b)  require  the  interpretation  of  a  statute; 

(c)  question  the  validity  of  a  regulation  purport¬ 
ing  to  have  been  made  pursuant  to  statutory 
authority;  or 

(d)  raise  an  issue  in  respect  of  which, 

(i)  there  are  conflicting  decisions  of  judges 
of  the  High  Court  and  there  is  no  deci¬ 
sion  of  an  appellate  court  in  Ontario; 

(ii)  there  is  a  conflict  between  a  decision  of 
an  appellate  court  in  Ontario  and  that  of 
an  appellate  court  of  another  province  or 
between  decisions  of  appellate  courts  of 
at  least  two  other  provinces; or 

(iii)  one  of  the  parties  will  seek  to  establish 
that  a  previous  decision  of  an  appellate 
court  in  Ontario  should  not  be  followed. 


25 
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WOTFS 


25.01 

(a) 

(b) 

(c) 

25.02 

25.03 

RULE  25  DISCONTINUANCE  AND  WITHDRAWAL 

25.01  Discontinuance  by  Plaintiff 

A  plaintiff  may  discontinue  his  action  against  any 
defendant,  either  in  whole  or  in  part, 

(a)  at  any  time  before  the  close  of  pleadings, 
by  scrvbig  upon  all  parties  who  have  been 
served  with  the  SUtement  of  Claim,  a  Notice 
of  Discontinuance  (Form  25A)  and  filing 
the  notice  with  proof  of  service; 

(b)  after  the  close  of  pleadings,  by  obtaining 
leave  of  the  court;  or 

(c)  at  any  time,  by  filing  the  consent  in  writing 
of  all  parties. 

25.02  Withdrawal  by  Defendant 

(1)  A  defendant  may  withdraw  his  Statement  of 
Defence,  or  any  part  of  his  defence,  with  respect  to  any 
plaintiff  at  any  time  by  delivering  to  ail  parties  a  Notice 
of  Withdrawal  (Form  25B);  provided  that,  where  there  is 
a  counterclaim,  cross-claim  or  third  party  claim,  leave  to 
withdraw  must  be  obtained  from  the  court. 

(2)  Where  a  defendant  wholly  withdraws  his  State¬ 
ment  of  Defence  under  this  rule,  he  shall  be  deemed  to  have 
been  noted  in  default. 


Rule  320(2) 

Rule  320(1) 

Rule  320(5) 

Rule  320(5) 

Rule  321 
Rule  320(3) 

Rule  320 

320.— (1)  Hie  plaintiff  may,  at  any  time  before  receipt  of  the  rtale* 
rnent  of  defence  of  any  defendant,  or  after  the  receipt  thereof  before  Uk- 
inf  any  other  proceed  Inf  in  the  action  (save  an  interlocutory  application), 
by  notice  In  writing,  filed  and  served,  wholly  discontinue  hie  ectioa 
sfsinet  such  defendant  or  withdraw  any  part  thereof,  and  the  defendant  k 
entitled  to  the  coats  of  the  action,  If  wholly  discontinued  afainst  him,  er, 
If  not  wholly  discontinued,  to  the  coats  occasioned  by  the  part  withdraws 
(Form  31). 

(2)  A  plaintiff  auy  discontinue  as  to  one  or  mare  of  eereral  deft* 
dan  ta. 

(3)  Such  costs  may  be  taxed  upon  production  of  the  notice  eerred,  and. 
If  not  paid  within  four  days  from  taxation,  the  defendant  may  issue  elec¬ 
tion  therefor. 


<S>  Erapt  u  pro-lded  by  the  praeedlnf  robnilee.  u  plaintiff  ehall  Ml 
discontinue  without  leave  of  the  court,  which  may  be  granted  upon  suck 
t*»ma  as  to  coats  and  as  to  any  other  action  afainst  all  or  any  of  the  defen¬ 
dants  and  otherwise  as  are  proper. 

(See  also  Rule  325.— Ed  ] 


Rule  321 

321.  A  defendant  may  withdraw  his  defence,  or  any  part  thereof,  by 
written  notice  filed  and  served. 


25.03  Costs  on  Discontinuance  or  Withdrawal 

A  parly  wholly  discontinuing  an  action  or  wholly 
withdrawing  his  Statement  of  Defence  against  another  party 
shall  pay  (he  costs  of  the  other  party  to  date,  including 
the  costs  of  any  cross-claim  or  third  party  claim,  unless 
otherwise  ordered  by  the  court,  or  the  parties  otherwise 
consent. 


NOTES 


25.04 

25.06 


DISCONTINUANCE  AND  WITHDRAWAL  RULE  25 

25.04  Effect  of  Discontinuance  on  Counterclaim 

Where  an  action  is  discontinued  against  a  defendant 
who  has  counterclaimed,  he  may,  within  30  days  thereafter, 
deliver  a  Notice  of  Election  (Form  25C)  to  proceed  with  his 
counterclaim.  In  default  of  such  election,  the  counterclaim 
shall  be  deemed  to  be  discontinued  without  costs. 

25.05  Effect  of  Discontinuance  on  any  Cross-Claim  or 
Third  Party  Gaim 

Where  an  action  is  discontinued  against  a  defendant 
who  has  commenced  a  cross-claim  or  third  party  claim, 
the  cross-claim  or  third  party  claim  shall  be  deemed  to  be 
dismissed  with  costs  payable  by  the  plaintiff,  unless  the 
court  otherwise  orders. 

25.06  Effect  on  Subsequent  Action 

(1)  The  discontinuance  of  an  action  in  whole  or  in 
part  shall  not  be  a  defence  to  a  subsequent  action,  unless 
otherwise  provided  by  the  order  giving  leave  to  discontinue 
or  by  the  consent  filed. 

(2)  Where  a  subsequent  action  in  respect  of  the  same 
subject  matter  is  brought  before  payment  of  the  costs  of 
a  discontinued  action,  the  court  may  order  a  stay  of  the 
subsequent  action  until  those  costs  have  been  paid. 

25.07  Application  to  Counterclaim.  Cross-Gaim  and 
Third  Party  Gaim 

Subject  to  the  provisions  of  Rules  28,  29  and  30,  this 
rule  shall  apply,  with  any  necessary  modification,  to  a 
counterclaim,  a  cross-claim  or  a  third  party  claim. 


Rule  325 
Rule  320(4) 


Rule  325 

326. — (1)  Where  an  action  has  been  discontinued  or  dismissed  fa 
want  of  prosecution,  a  defendant  who  has  counter-claimed  may,  If  he  ss 
elects,  proceed  with  the  trial  of  his  counter-claim,  and,  If  he  elects  to  pro¬ 
ceed.  he  shall  (rive  notice  of  his  election  within  ten  days  after  the  discon¬ 
tinuance  or  dismissal  of  the  action,  and  the  counter-claim  Is  then  liable  te 
dismissal  for  want  of  prosecution  for  failure  to  proceed  to  trial,  or  th* 
defendant  may,  If  he  so  elects,  discontinue  his  counter-claim  In  whole  sr 
In  part,  and  the  defendant  by  counter-claim  Is  then  entitled  to  the  coslssf 
the  counter-claim,  If  wholly  discontinued,  or,  if  not  wholly  discontinued, 
to  the  costs  occasioned  by  the  part  withdrawn,  and  submles  2,  3  and  4  af 
rule  320  apply  mutatis  mutandis. 

(Jl  In  default  of  inch  election,  the  counter-cl.lm  eh.ll  on  the  dlncw. 
tlmunce  of  the  notion  be  deemed  to  be  dlecontlnued  without  coele  or  on 
It,  dlnmiuni  of  the  notion  bo  deemed  to  bo  dl.mleeod  without  coele 


ROLF  3?n 


(4)  Such  discontinuance  or  withdrawal  Is  not  a  defence  to  any  a 
quent  action. 


26 
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26.01 (a) 

(b) 

(c) 

(d) 


Rule  322(a) 
Rule  322(b) 
Rule  323 
Rule  324 


RULE  26  DISMISSAL  OF  ACTION 

FOR  WANT  OF  PROSECUTION 

26.01  Where  Available 

Any  defendant  who  is  not  himself  in  default  under  these 
rules,  or  under  any  order  of  the  court,  may  apply  to  have  an 
action  dismissed  for  want  of  prosecution  where  the  plaintiff 
has  failed, 

(a)  to  serve  his  Statement  of  Oaim  on  all  the  defen¬ 
dants  within  the  time  limited  for  so  doing; 

(b)  to  note  in  default  any  defendant  for  failure 
to  deliver  his  Statement  of  Defence,  within 
30  days  after  such  default; 

(c)  to  set  the  action  down  for  trial  within  six 
months  after  the  close  of  pleadings;  or 

(d)  to  apply  to  the  court  for  leave  to  restore  to  a 
list  for  trial  any  action  which  has  been  struck 
off  a  list  for  trial,  within  30  days  thereafter. 


Rule  322 

322.  An  action  may  be  dismissed  for  want  of  prosecution  where  (hr 
plaintiff  has  failed, 

(a)  to  deliver  his  statement  of  claim  within  the  time  prescribed 
for  ao  doing,  or 

(b)  to  require  that  pleadings  be  noted  closed  against  any  defen¬ 
dant  who  is  in  default  in  delivering  his  statement  of  defenre 
within  ten  days  after  such  default.  (Amended,  O.  Reg.  3V71 

s.  28.) 

Rule  323 

323. — (1 )  An  action  In  the  Supreme  Court  to  be  tried  at  Toronto  ma? 
be  dismlseed  for  want  of  prosecution  unlese  the  plaintiff  has  act  the  actio* 
down  for  trial  within  sis  months  after  the  pleadings  are  closed  and,  wheiv 
required  by  the  rules,  has  served  and  filed  notice  of  trial  within  the  time* 
prescribed  by  rule  249.  I  Amended,  O.  Regs.  107/74,  s.  4;  628/76,  s.  7.) 

(21  Any  other  action  may  be  dismissed  for  want  of  prosecution  uni  ns 
the  plaintiff  has  set  the  action  down  for  trial  at  the  first  sittings  for  wkkh 
the  action  could  be  set  down  commencing  more  than  sis  months  after  the 
dose  of  pleadings  and,  where  required  by  the  rules,  has  served  and  flM 
notice  of  triai  within  the  time  prescribed  by  rule  249;  provided,  however, 
that,  where  there  are  separate  sittings  for  the  trial  of  actions  with  ar  with¬ 
out  a  jury,  the  plaintiff  shall  not  he  obliged  to  aet  an  action  down  at  Uw 
Jury  sittings  for  trial  without  a  Jury.  {Amended,  O.  Regs.  307/72,  a  I; 
107/74,  s.  4.  J 

Rule  324 

324. —  (I)  Where  a  Judge  makes  an  order  under  rule  281  the  action  suj 
be  dismissed  for  want  of  prosecution  unless  the  action  is  set  down  pur¬ 
suant  to  any  directions  In  the  order  or,  failing  such  directions,  unle*  I  hr 
plaintiff  has  set  the  action  down  for  trial  at  the  nest  sittings  for  which  Ihr 
action  can  be  set  down  and,  unless  otherwise  ordered,  has  served  and  filed 
notice  of  trial  within  the  time  prescribed  by  rule  249.  (Amended.  0.  R*« 
107/74  s.  5.1 

(21  An  action  struck  off  the  list  may  be  dismlseed  for  want  of  proseoe 
lion  unless,  within  sis  weeks  after  the  action  was  struck  off  the  list,  ** 
action  has  been  restored  to  a  list  pursuant  to  the  order  of  a  Judge. 


26.02 


Rule  325 
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26.02  Effect  of  Dismissal  on  Counterclaim 

The  dismissal  of  an  action  for  want  of  prosecution  shall 
be  without  prejudice  to  the  right  of  the  defendant  to  proceed 
with  his  counterclaim,  unless  the  court  otherwise  orders. 

26.03  Effect  of  Dismissal  on  Cross-Claim  or  Third  Party  Gaim 

Where  an  action  is  dismissed  for  want  of  prosecution, 
any  cross-claim  or  third  party  claim  shall  be  deemed  to  be 
dismissed,  with  costs  payable  by  the  plaintiff,  unless  the 
court  otherwise  orders. 

26.04  Effect  on  Subsequent  Action 

(1)  The  dismissal  of  an  action  for  want  of  prosecution 
shall  not  be  a  defence  to  a  subsequent  action  unless  otherwise 
provided  in  the  order  dismissing  the  action. 

(2)  Where  a  subsequent  action  in  respect  of  the  same 
subject  matter  is  brought  before  payment  of  the  costs  of  an 
action  dismissed  for  want  of  prosecution,  the  court  may  order 
a  stay  of  the  subsequent  action  until  those  costs  have  been  paid. 


Rule  325 

325. — (1)  Where  an  action  haa  been  discontinued  or  dismissed  fw 
want  of  prosecution,  a  defendant  who  haa  counter-claimed  may.  If  hr* 
electa,  proceed  with  the  trial  of  hia  counter-claim,  and.  if  he  electa  to  prw 
ceed,  he  shall  alee  notice  of  hla  election  within  ten  daya  after  the  discon¬ 
tinuance  or  dismissal  of  the  action,  and  the  counter-claim  is  then  liable  t* 
dismissal  for  want  of  prosecution  for  failure  to  proceed  to  trial,  or  lb* 
defendant  may.  If  he  so  electa,  discontinue  hla  counter-claim  In  whole  or 
In  part,  and  the  defendant  by  counter-claim  la  then  entitled  to  the  coats  af 
the  counter-claim,  if  wholly  discontinued,  or,  If  not  wholly  discontinue 
to  the  costs  occasioned  by  the  part  withdrawn,  and  submlea  2.  3  and  4  ri 
rule  320  apply  mutatis  mutandis. 

(2)  In  default  of  such  election,  the  counter-claim  shall  on  the  dlacon- 
tinuance  of  the  action  be  deemed  to  be  discontinued  without  coats  or  on 
the  dismissal  of  the  action  be  deemed  to  be  dismissed  without  coats. 


26.05 
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26.05  Failure  to  Set  Action  Down  for  Trial  Within  One  Year 

(1)  Every  registrar  shall  maintain  a  list  of  all  actions 
in  which,  after  the  coming  into  force  of  these  rules,  a  State¬ 
ment  of  Defence  is  filed  in  his  office.  An  action  shall  only 
be  removed  from  that  list  when  the  action  has  been  set  down 
for  trial  or  terminated. 

(2)  When  an  action  has  been  on  the  list  for  one  year, 
the  registrar  shall  mail  to  the  solicitors  of  record,  or,  where 
there  is  no  solicitor  of  record,  to  the  party,  a  Notice  of 
Status  Hearing  (Form  26A)  at  least  60  days  before  the  date 
fixed  for  the  hearing. 

(3)  Unless  the  action  has  been  set  down  for  trial  or 
terminated  before  the  date  fixed  for  the  hearing,  the  solici¬ 
tors  of  record  shall  attend  and  the  parties  may  attend  on  the 
hearing.  Where  a  party  represented  by  a  solicitor  does  not 
attend,  the  solicitor  shall,  on  the  hearing,  file  proof  that  a 
copy  of  the  notice  was  served  on  his  client. 

(4)  On  the  status  hearing,  the  judge  shall  order  the 
action  to  be  set  down  for  trial  within  a  time  limit  specified 
in  the  order,  or  he  may  adjourn  the  hearing  to  a  fixed  date 
or  make  such  other  order  as  may  seem  just. 

(5)  Unless  the  action  is  set  down  for  trial  within  the 
time  limit  so  ordered,  or  it  is  terminated  in  the  meantime, 
the  registrar  shall  dismiss  the  action  for  want  of  prosecution. 

26.06  Application  to  Counterclaim,  Cross-Claim  and 
Third  Party  Claim 

Subject  to  the  provisions  of  Rules  28,  29  and  30,  this 
rule  shall  apply,  with  any  necessary  modification,  to  a  counter¬ 
claim,  a  cross-claim  or  a  third  party  claim. 
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27.01(5) 


NOTES 

RULE  27  PLEADINGS 

27.01  Pleadings  Required  or  Permitted 

•ft  (1)  In  an  action,  pleadings  shall  consist  of  the  State- 
ment  of  Gaim  and  a  Statement  of  Defence  and  may  include 
a  Reply  (Form  27A). 

(2)  In  a  counterclaim,  pleadings  shall  consist  of  the 
Counterclaim  (Form  27B),  and  a  Defence  to  Counterclaim 
(Form  27C)  and  may  include  a  Reply  to  Defence  to  Counter¬ 
claim  (Form  27D). 

(3)  In  a  cross-claim,  pleadings  shall  consist  of  the 
Cross-Claim  (Form  27E)  and  a  Defence  to  Cross-Claim 
(Form  27F)  and  may  include  a  Reply  to  Defence  to  Cross- 
Gaim  (Form  27G). 

^  (4)  In  a  third  party  claim,  pleadings  shall  consist  of 

the  Third  Party  Gaim  (Form  27H)  and  a  Third  Party  Defence 
(Form  271)  and  may  include  a  Reply  to  Third  Party  Defence 
(Form  27 J). 

(5)  No  reply  which  merely  amounts  to  a  joinder  of 
issue  shall  be  delivered.  If  a  reply  is  not  delivered  within  the 
time  limited  for  the  delivery  thereof,  there  shall  be  an  implied 
joinder  of  issue  which  shall  operate  as  a  denial  of  every 
material  allegation  of  fact  made  in  the  previous  pleading  of 
the  opposite  party. 

(6)  No  pleading  subsequent  to  a  reply  shall  be  delivered 
without  the  consent  in  writing  of  the  opposite  party  or  by 
leave  of  the  court. 

27.02  Additional  Requirements 

Pleadings  shall  be  divided  into  paragraphs  numbered 
consecutively,  and  each  allegation  so  far  as  is  practicable 
shall  be  contained  in  a  separate  paragraph. 


new 
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Rule  121 

121.  No  pleading  subsequent  to  reply  shall  hr  delivered  without  leave. 


Rule  111 

111— (1)  The  plaintiff  shall  elate  the  nature  of  hla  claim  and  the 
relief  aourht  in  a  pleadinf  to  be  called  the  ‘etatement  of  claim”  and  may 
therein  alter,  modify  or  extend  hi*  claim  aa  endorsed  upon  the  writ. 

(2)  (Revoked,  O.  Rfg.  107/74,  a.  2.J 


-fM 

Rule  169 


(S)  The  ftatement  of  the  defendant'*  claim  afainat  the  third  party,  the 
third  party'*  statement  of  defence  and  the  reply,  If  any,  ahall  constitute 
the  record  In  the  third  party  proceeding!.  (Amended,  O.  Rag.  106/76,  a.  16.] 


27.04  (3) 


Rule  47(1) 


NOTES 


27.03  Service  of  Pleadings 

( 1 )  Who  is  to  be  Served 

Every  pleading  shall  be  served  on  the  opposite 
party  and  upon  every  other  person  who  is,  at  the  time  of 
such  service,  a  party  to  the  action  or  to  any  counterclaim, 
cross-claim  or  third  party  claim  in  the  action. 

(2)  Service  on  Added  Parties 

Where  a  person  is  added  as  a  party  to  an  action 
by  an  order  of  the  court,  or  is  made  a  party  to  a  counterclaim 
or  to  a  third  party  claim  in  the  action,  it  shall  be  the  responsi¬ 
bility  of  the  party  adding  him  to  serve  upon  the  added  party 
a  copy  of  all  the  pleadings  previously  delivered  in  the  action 
or  in  any  counterclaim,  cross-claim  or  third  party  claim  in  the 
action. 


Rule  47 


(1)  The  plaintiff  shall  deliver  his  reply,  If  any,  within  ten 
■  statement  of  defence  has  been  delivered. 
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Rule  142 

142.  Every  pleading  shall  be  filed,  and  served  upon  all  parties  con¬ 
cerned  therewith,  and  shall  be  marked  on  the  face  with  the  date  of  filing, 
and  with  the  title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  of  the  party  filing  it,  or  Um 
name  and  address  of  the  party  filing  it  if  he  does  not  act  by  a  solicitor. 


(3)  Where  Personal  Service  Not  Required 

Where  a  pleading  is  an  originating  process  and 
is  required  to  be  served  on  a  party,  other  than  an  opposite 
party,  personal  service  is  not  required. 

t- 

27.04  Tune  for  Delivery  of  Pleadings 

(1)  The  time  for  delivery  of  a  Statement  of  Claim  is 
prescribed  by  Rule  16.07. 


(2)  The  time  for  delivery  of  a  Statement  of  Defence 
is  prescribed  by  Rule  20.01. 


(3)  A  Reply  shall  be  delivered  within  10  days  after 
service  of  the  Statement  of  Defence. 


(4)  The  time  for  delivery  of  pleadings  in  a  counter¬ 
claim  is  prescribed  by  Rule  28. 

(5)  The  time  for  delivery  of  pleadings  in  a  crces-claim 
is  prescribed  by  Rule  29. 

(6)  The  time  for  delivery  of  pleadings  in  a  third  party 
claim  is  prescribed  in  Rule  30. 


27.05 

Rule 

122 

27.06(1) 

Rule 

143 

(2) 

Rule 

124 

(3) 

Rule 

153 

(4) 

Rule 

148 

27.05  Close  of  Pleadings 

Pleadings  are  deemed  to  be  closed  upon  the  noting  of 
the  defendant  in  default,  or  upon  the  delivery  of  the  Reply 
or  when  the  time  for  delivery  thereof  has  expired. 

27.06  Rules  of  Pleading  -  Applicable  to  All  Pleadings 

( 1 )  Material  Facts 

Every  pleading  shall  contain  a  concise  state¬ 
ment  of  the  material  facts  on  which  the  party  pleading  relies 
for  his  claim  or  defence,  but  not  the  evidence  by  which  those 
facts  are  to  be  proved. 

(2)  Pleading  Law 

A  party  may  raise  any  point  of  law  in  his 
pleading.  Conclusions  of  law  may  be  pleaded  provided  that 
the  material  facts  supporting  such  conclusions  are  pleaded. 

(3)  Facts  Presumed  unless  Denied 

Unless  the  opposite  party  has  specifically 
denied  it  in  his  pleading,  a  party  need  not  plead  any  fact 
which  is  presumed  by  law  to  be  true  or  where  the  burden  of 
disproving  it  lies  on  the  opposite  party. 

(4)  Condition  Precedent 

Unless  the  opposite  party  has  specifically 
denied  it  in  his  pleading,  a  party  need  not  plead  the  per¬ 
formance  or  occurrence  of  a  condition  precedent  to  the 
assertion  of  his  claim  or  defence. 


Rule  122 

122.  As  soon  as  either  party  has  joined  issue  upon  any  pleading  of  the 
opposite  party,  or  as  soon  as  the  time  for  delivering  a  reply  or  subsequent 
pleading  has  expired,  the  pleadings  shall  be  deemed  to  be  closed. 


Rule  143 

143.  Pleadings  shall  contain  a  concise  statement  of  the  material  facta 
upon  which  the  party  pleading  relies,  but  not  the  evidence  by  which  they 
are  to  be  proved,  and  dates,  sums  and  numbers  shall  be  expressed  in  fig¬ 
ures. 


Rule  124 

124.  Either  party  is  entitled  to  raise  by  his  pleadings  any  point  of  law, 
and  by  consent  of  the  parties  or  by  leave  of  a  Judge,  the  point  of  law  may 
be  set  down  for  hearing  at  any  time  before  the  trial,  otherwise  it  shall  be 
disposed  of  at  the  trial. 


Rule  153 

1M.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact  that 
the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof  lies 
upon  the  other  side  (e.g.,  consideration  for  a  bill  of  exchange). 


Rule  148 

148.  Any  condition  precedent,  the  performance  or  occurrence  sf 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  In  his  plead¬ 
ing  by  the  party  relying  thereon,  and  an  averment  of  the  performance  sr 
occurrence  of  all  conditions  precedent  necessary  for  the  case  by  the  plain¬ 
tiff  or  defendant  shall  be  Implied  in  his  pleading. 


turn 


15)  (b) 

(6) 

(7) 

(8) 

(9) 
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(5)  Inconsistent  Pleading 

(a)  A  party  may  plead  inconsistent  allegations, 
provided  the  pleading  makes  it  clear  that  such 
allegations  are  being  pleaded  in  the  alternative. 

(b)  No  allegation  in  a  Reply  shall  be  inconsistent 
with  an  allegation  made  in  the  Statement  of 
Claim  or  raise  a  new  claim.  Such  an  allegation 
may  only  be  pleaded  by  way  of  amendment 
to  the  Statement  of  Gaim. 

(6)  Notice 

Where  notice  to  any  person  is  alleged,  it  is 
sufficient  to  allege  such  notice  as  a  fact  unless  the  form  or 
precise  terms  of  the  notice  is  or  are  material. 

(7)  Contract  or  Agreement 

Where  it  is  material  to  allege  that  a  contract 
or  agreement  is  to  be  implied  from  a  series  of  letters  or  con¬ 
versations  or  from  any  other  circumstances,  it  is  sufficient  to 
allege  the  contract  or  agreement  as  a  fact. 

(8)  Documents  or  Conversations 

The  effect  of  any  document  or  the  purport 
of  any  conversation,  if  material,  shall  be  pleaded  as  briefly 
as  possible,  but  the  precise  words  of  the  document  or  conver¬ 
sation  shall  not  be  pleaded  unless  those  words  are  themselves 
material.  Where  a  document  is  the  basis  of  a  claim  or  defence, 
a  copy  of  such  document  or  the  material  parts  thereof  may 
be  attached  as  a  schedule  to  the  pleading. 

(9)  Nature  of  Act  or  Condition  of  Mind 

Where  fraud,  misrepresentation  or  breach  of 
trust  is  alleged,  the  pleadmg  shall,  contain  full  particulars 
thereof;  but  malice,  intent  or  knowledge  may  be  alleged  as 
a  fact  without  pleading  the  circumstances  from  which  the 
same  is  to  be  inferred. 


Rule  159 
Rule  151 
Rule  152 
Rule  149 
Rule  150 


Rule  159 

169.  A  subsequent  pleadinc  shall  not  raise  any  new  ground  of  claim  or 
contain  any  allegations  of  fact  inconsistent  with  the  previous  pleadinfs  of 
the  party  pleading  the  same. 


Rule  151 

151.  Where  it  is  material  to  allege  notice  to  a  person  of  any  fact,  mat¬ 
ter  or  thing,  it  is  sufficient  to  allege  such  notice  as  a  fact  unless  the  form 
or  precise  terms  of  the  notice  Is  or  are  material. 

Rule  152 

162.  Where  a  contract  or  relation  between  persons  does  not  arise  from 
an  express  agreement,  but  it  is  to  be  implied  from  a  series  of  letters  or  con¬ 
versations  or  otherwise  from  a  number  of  circumstances,  It  is  sufficient  to 
allege  the  contract  or  relation  as  a  fact. 


Rule  149 

149.  Where  the  contents  of  any  document  are  material,  it  Is  sufficient 
In  any  pleading  to  state  the  effect  thereof  as  briefly  as  possible,  without 
setting  out  the  whole  or  any  part  thereof. 
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( ! 0)  Oaim  for  Relief 

Where  a  pleading  contains  a  claim  for  relief, 
the  nature  of  the  relief  claimed  shall  be  specified  and,  when 
damages  are  claimed,  the  amount  shall  be  stated.  Particulars 
of  special  damages  need  only  be  pleaded  to  the  extent  that 
they  are  known  at  the  date  of  the  pleading,  but  further 
particulars  shall  be  delivered  forthwith  after  they  become 
available  and,  in  any  event,  not  less  than  10  days  before 
trial. 


(11)  Subsequent  Facts 

A  party  may  plead  any  fact  that  has  occurred 
since  the  commencement  of  the  action  and,  where  any  such 
fact  occurs  after  the  delivery  of  his  pleading,  he  may  apply 
to  the  court  for  leave  to  deliver  an  amended  pleading.  Such 
leave  may  be  granted  upon  such  terms  as  may  seem  just 
where  the  amendment  will  permit  the  convenient  administra¬ 
tion  of  justice,  notwithstanding  that  any  such  fact  may  give 
rise  to  a  new  claim  or  defence. 


Rule  147 

Rules  161;  162;  163;  164; 
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Rule  147 

147.  Every  statement  of  claim  and  counter-claim  ahall  state  specifi¬ 
cally  the  relief  claimed,  either  simply  or  in  the  alternative,  and  may  also 
ask  for  feneral  relief,  and,  when  damages  are  claimed,  the  amount  shall 
be  named. 


Rule  161 

161.  A  ground  of  defence  or  counter-claim  that  has  arisen  after  action 
but  before  the  defendant  has  delivered  his  statement  of  defence  may  be 
pleaded  either  alone  or  with  other  grounds  of  defence. 


Rule  162 

162.  If,  after  a  counter-claim  has  been  deliverad,  a  ground  of  defence 
thereto  arises  it  may  be  pleaded  in  answer  thereto. 

Rule  163 

163.  Where  a  ground  of  defence  or  counter-claim  arises  after  the  deliv¬ 
ery  of  the  statement  of  defence  or  counter-claim,  the  defendant  may. 
within  ten  days  after  such  ground  of  defence  or  counter-claim  has  arisen, 
deliver  a  further  defence  or  counter-claim,  setting  forth  the  same,  or 
introduce  the  same  hy  amendment  into  his  statement  of  defence  or 
counter-claim. 


Rule  164 

164.  Where  a  ground  of  defence  to  a  counter-claim  arises  after  the 
delivery  of  the  defence  thereto,  the  defendant  to  the  counter-claim  may. 
within  ten  days  after  such  ground  of  defence  has  arisen,  deliver  a  further 
pleading  setting  forth  the  same,  or  may  set  up  such  new  ground  of  defence 
by  amendment. 
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27.07 (2) 

(3) 

(4) 

27.07  Rules  of  Pleading  -  Applicable  to  Defence  and  Reply 

( 1 )  Admissions  and  Denials 

A  party,  in  his  defence  or  reply,  shall  specifi¬ 
cally  admit  every  allegation  of  fact  in  the  pleading  of  the 
opposite  party  which  is  not  disputed  by  him  and,  subject  to 
paragraph  (5),  all  allegations  of  fact  which  are  not  denied 
either  generally  or  specifically  shall  be  deemed  to  be  admitted 
unless  the  party  pleading  to  any  such  allegation  alleges  that 
he  has  no  knowledge  in  respect  thereof. 

(2)  Different  Version  of  Facts 

Where  it  is  intended  to  prove  a  different 
version  of  the  facts  than  that  pleaded  by  the  opposite  party, 
a  mere  denial  of  the  version  so  pleaded  is  not  sufficient,  but 
a  party,  in  his  defence  or  reply,  shall  plead  his  own  version 
of  the  facts. 


Rules  144;  154;  155 
Rules  145;  154;  155;  158 
Rule  156 

Rule  144 

144.  Each  parly  ahall  admit  Mich  of  the  material  alteration*  contained 
in  the  pleadinf  of  the  opposite  party  a*  are  true,  and  a  defendant  shall  not 
deny  (enerally  the  aliefations  contained  in  the  statement  of  claim  but 
shall  set  forth  the  facts  upon  which  he  relies  even  thoufh  this  may  involve 
the  assertion  of  a  negative. 

Rule  146 

144.  Except  as  otherwise  provided,  the  silence  of  a  pleadinf  as  to  say 
alteration  contained  In  the  previous  pleadinf  of  the  opposite  party  shal 
not  be  construed  as  an  admission  of  the  truth  of  such  aileratkm. 

Rule  154 

154.  If  either  party  wishes  to  deny  the  altered  constitution  of  a  part¬ 
nership,  or  the  rifht  of  any  other  party  to  claim  as  executor,  or  as  trustee, 
or  as  assignee  in  Insolvency,  or  In  any  representative  or  other  alleged 
capacity,  he  shall  deny  the  same  specifically,  or  the  same  will  be  taken  t* 
be  admitted. 


(3)  Affirmative  Defences 

A  party,  in  his  defence  or  reply,  shall  plead 
any  matter  upon  which  he  intends  to  rely  to  defeat  the  claim 
or  defence  of  the  opposite  party  and  which,  if  not  specifi¬ 
cally  pleaded,  might  take  the  opposite  party  by  surprise  or 
raise  an  issue  which  has  not  been  raised  in  any  previous 
pleading. 

(4)  Effect  of  Denial  of  Contract 

Where  a  contract  or  agreement  is  alleged  in 
any  pleading,  a  bare  denial  of  the  same  by  the  opposite  party 
shall  be  construed  only  as  a  denial  of  the  making  of  the 
contract  or  agreement  alleged,  or  of  the  facts  from  which 
the  same  may  be  implied  by  law,  and  not  as  a  denial  of  the 
legality  or  sufficiency  in  law  of  the  contract  or  agreement. 

(5)  Damages 

In  an  action  for  damages,  the  amount  thereof 
shall  be  deemed  to  be  in  issue,  unless 'specifically  admitted. 


Rule  155 

155.  Unless  the  incorporation  of  ■  corporate  party  is  specifically 
denied,  it  is  not  necessary  to  prove  It. 

Rule  145 

..  .  'f'  A  4efend*m  to  an  action  or  counter-claim  shall  raiae  all  matters 
lh»t  .how  the  action  or  couoter-clalm  not  to  be  m.lnlelneble,  or  that  th. 
Induction  la  either  Told  or  roldoble  In  point  of  low.  and  oil  meh  (round, 
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•urpriee.  or  would  rail.  laauat  of  foci  not  ari.lng  out  of  the  oreeedlne 
pleading.,  u  for  Inatanea,  fraud.  The  LlmlUtloiu  Act,  relenee  pormeiu' 
*  — «  -  common  L.  or 

Rule  158 

158.  Where  a  defendant  by  virtue  of  any  statute  enabUn*  him  «»  a* 

bL' h*  ■h*11  ln  defence  refer  to  tho  eUlute  gte- 
*  the  right  ao  to  plead,  and  eloo  to  oil  ilalulea  upon  which  he  relle.  eW 
lag  chapter  end  .action  In  car,  auch  reference  JZr  7r  5  , 

delirer  putlculon  of  hi.  defence.  '  in^‘  f  ®°  required,  .hall 

Rule  156 

156.  Where  o  eonlnel  la  alleged,  a  denial  of  the  contract  ahall  be  eon- 
alrued  onlj>  a.  a  denial  of  the  making  of  the  control  In  fact,  and  not  of  Iter 
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27.08  (1) 
27.09 
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27.08  Particulars 

(1)  Where  a  party  demands  better  particulars  of  any 
allegation  in  the  pleading  of  the  opposite  party,  and  the 
opposite  party  fails  to  supply  them  within  5  days,  the  court 
may,  upon  such  terms  as  may  seem  just,  order  such  particulars 
to  be  delivered  within  a  specified  time. 

(2)  Particulars,  for  the  purpose  of  pleading,  may  be 
ordered  when  the  pleading  in  question  is  so  vague  or  ambi¬ 
guous  that  the  opposite  party  cannot  reasonably  be  required 
to  frame  a  responsive  pleading  thereto. 

(3)  Particulars,  for  the  purpose  of  trial,  may  be  ordered 
after  the  close  of  pleadings  where  such  particulars  appear 
necessary  to  define  the  issues  for  trial  or  to  avoid  surprise 
at  trial. 

27.09  Striking  Out  a  Pleading  or  Other  Document 

The  court  may  strike  out  or  expunge  any  pleading,  or 
other  document,  or  any  part  thereof,  at  any  time,  with  or 
without  leave  to  amend,  and  upon  such  terms  as  may  seem 
just,  on  the  ground  that  such  pleading  or  other  document, 

(a)  may  prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action; 


(b)  is  scandalous,  frivolous  or  vexatious;  or 

(c)  is  an  abuse  of  the  process  of  the  court. 


Rule  140 

Rules  126;  138;  139 
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Rule  140 

140.  A  further  and  better  statement  of  the  nature  of  the  claim  or 
defence  or  further  and  better  particular*  of  any  matter  etated  In  any 
pleading  or  special  endorsement  may  be  ordered  In  all  case*  (Form  71). 


Rule  126 

126.  A  judge  may  order  any  pleading  to  be  struck  out  on  the  ground 
that  it  discloses  no  reasonable  cause  of  action  or  answer,  and  in  any  such 
CB^*>  or  ctM  °f  the  action  or  defence  being  shown  to  be  frivolous  or  ves- 
atious,  may  order  the  action  to  be  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly. 


Rule  138 

138.  The  court  may  order  that  any  pleading,  petition  or  affidavit,  or 
any  part  of  a  pleading,  petition  or  affidavit,  which  la  scandalous,  be  taken 
off  the  file,  or  may  direct  the  scandalous  matter  to  be  expunged. 


Rule  139 

139.  Any  pleading  that  may  tend  to  prejudice,  embarrass  or  delay  the 
fair  trial  of  the  action  may  be  struck  out  or  amended. 

4r 

Rule  168 

168.  A  third  party  notice  may  be  set  aside  upon  an  application  made  at 
any  time  before  the  time  limited  for  the  entry  of  the  appearance  and  deliv¬ 
ery  of  the  statement  of  defence  of  the  third  party. 


NOTFS 


27.10(1) 

(2) (a) 
(b) 


Rule  132 
Rule  129 
Rule  131 
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Amendment  of  Pleadings 

(1)  General  Power  of  Court 

The  court  may  at  any  stage  of  an  action  grant 
leave  to  amend  any  pleading  and  such  leave  shall  be  given, 
on  such  terms  as  may  seem  just,  unless  prejudice  will  result 
which  cannot  be  compensated  for  by  costs  or  an  adjourn¬ 
ment. 


(2)  When  Amendments  May  be  Made 

A  party  may  amend  any  pleading  filed  by  him, 

(a)  once,  without  leave,  at  any  time  prior  to  the 
close  of  pleadings,  provided  that  the  amend¬ 
ment  does  not  include  or  require  the  addition, 
deletion  or  substitution  of  a  party  or  parties 
to  the  action; 


Rule  132 

132.  An  amendment  m ay  be  made  by  leave  of  the  court,  or  of  the  judge 
at  the  trial,  and  such  amendment  shall  be  at  once  made  on  the  face  of  the 
record. 

Rule  129 

I2».  A  plaintiff  may,  without  leave,  amend  hla  statement  of  claim, 
Including  a  claim  •peciaily  endorsed  on  the  writ,  once,  either  before  the 
statement  of  defence  has  been  delivered,  or  after  It  has  been  delivered  and 
before  the  eipiration  of  the  time  limited  for  reply,  and  before  replying 


Rule  131 

131.  Either  party  may  amend  his  pleadinfi  at  any  time  on  flllnf  the 
written  consent  of  the  opposite  party. 


(b)  at  any  time,  with  the  written  consent  of  all 
parties  or  leave  of  the  court. 

(3)  When  Amendments  May  be  Disallowed 

Where  a  party  has  amended  a  pleading  without 
the  consent  of  all  parties  or  leave  of  the  court,  any  other 
party  may,  within  1 0  days  after  service  on  him  of  the  amended 
pleading,  apply  to  the  court  to  disallow  the  amendment  or 
for  the  imposition  of  terms. 


Rule  788 

788.— (1)  Save  where  a  respondent  is  be  inf  added,  the  petition  aad 
notice  of  petition  may  be  amended  once  without  leave  before  the  ciaas  ef 
pleadings. 

(2)  Where  amended,  the  petition  and  notice  of  petition  shall  he  served 
upon  the  respondent 


14) (a) 
(5) 


NOTES 


CONTINUED 

(4)  How  Amendments  Made 

(a)  An  amendment  to  any  pleading  shall  be  made 
on  the  face  of  the  copy  Filed  in  the  court 
office  unless  the  amendment  is  so  extensive 
as  to  make  the  amended  pleading  difficult  or 
inconvenient  to  read,  in  which  case  a  fresh 
copy  of  the  original  pleading  as  amended  and 
bearing  the  date  of  the  original  pleading, 
shall  be  Filed. 

(b)  In  either  case,  the  amendment  shall  be  under¬ 
lined  so  as  to  distinguish  the  amended  wording 
from  the  original  and  the  amended  pleading 
shall  be  endorsed  by  the  registrar  with  the 
date  upon  which,  and  the  authority  by  which, 
the  amendment  was  made; 

(c)  Where  any  pleading  is  amended  on  more  than 
one  occasion,  each  subsequent  amendment 
shall  be  underlined  with  an  additional  line  for 
each  such  occasion. 

(5)  Service  of  Amended  Pleading 

(a)  Unless  otherwise  ordered,  a  copy  of  the 
amended  pleading  shall  be  served  forthwith 
upon  all  of  the  parties  to  the  action; 

(b)  Where  the  amended  pleading  is  an  originating 
process,  personal  service  is  not  required  unless 
the  party  to  be  served  has  not  been  served  with 
the  original  pleading,  or  has  failed  to  respond 
thereto,  in  which  case  personal  service  is  re¬ 
quired  whether  or  not  he  has  been  noted  in 
default. 

(c)  Proof  of  service  of  an  amended  pleading  shall 
be  Filed  forthwith  after  the  service  thereof. 


Rule  134;  135 
Rule  137 


Rule  1.34 

134.  A  pleading  may  be  amended  by  written  alterations  In  the  copies 
filed  and  served  and  by  additions  on  paper  to  be  interleaved  therewith  If 
necessary,  unless  the  amendments  are  so  numerous  or  of  such  a  nature 
that  making  them  in  the  copies  filed  and  served  would  render  them  diffi¬ 
cult  or  inconvenient  to  read.  In  either  of  which  cases  the  amendment  shall 
be  made  by  delivering  a  fresh  copy  of  the  pleading  as  amended. 

Rule  135 

135.  Where  a  pleading  Is  amended,  a  memorandum  shall  be  made  In 
the  margin  stating  the  date  of  and  authority  for  the  amendment,  and  the 
amendment  shall  be  written  or  underlined  In  Ink  of  a  different  colour 
from  that  used  in  the  original  pleading. 

Rule  137 

137.  If  a  statement  of  claim  has  been  delivered  previously  to  a  defen¬ 
dant  being  added,  it  shall  be  amended  in  such  manner  as  the  making  of  the 
new  defendant  a  party  may  render  desirable,  and  a  copy  of  the  amended 
statement  of  claim  shall  also  be  served  on  the  new  defendant. 


9b 

NOTFS 


lb) 

(7) 

(8) 


cofiTirii'En 

(6)  Pleading  to  an  Amended  Pleading 

(a)  Unless  otherwise  ordered,  a  party  shall  plead 
to  an  amended  pleading  within  the  time 
remaining  for  pleading  to  the  original,  or 
within  10  days  after  delivery  of  the  amended 
pleading,  whichever  is  the  longer  period. 

(b)  Where  a  party  has  pleaded  to  a  pleading  which 
is  subsequently  amended,  he  shall  be  deemed 
to  rely  on  his  original  pleading  in  answer  to 
such  amendment  unless  he  pleads  to  the 
amended  pleading  within  the  time  limited  for 
so  doing. 

(7)  Amendment  at  Trial 

Where  a  pleading  is  amended  at  the  trial,  and 
the  amendment  is  made  on  the  face  of  the  record,  an  order 
need  not  be  taken  out  and  the  pleading  as  amended  need  not 
be  Tiled  or  served  unless  otherwise  ordered. 

(8)  Amendment  After  Limitation  Period 

Notwithstanding  that  a  relevant  limitation 
period  has  expired  since  the  commencement  of  the  action, 
the  court  may  allow  an  amendment, 

(a)  asserting  a  new  claim;  or 

(b)  adding  or  substituting  a  new  party  ; 

provided  the  claim  asserted  by  the  amendment,  or  by  or 
against  the  new  party,  arose  out  of  the  same  transaction  or 
occurrence  as  the  original  claim  and  the  court-is  satisfied 
that  no  party  will  suffer  actual  prejudice  as  a  result  of  the 
amendment. 


Rule  130 
Rules  132;  188 
Rule  136(3) 


Rule  130 

130.  Where  a  plaintiff  ha*  amended  hi*  atatement  of  claim,  the  oppo¬ 
site  party  aha!!  plead  thereto  or  amend  his  pleading  within  the  time  he 
then  has  to  plead,  or  within  ten  days  from  the  delivery  of  the  amendment, 
whichever  last  eiplres,  and.  in  case  the  opposite  party  has  pleaded  before 
the  delivery  of  the  amendment  and  does  not  plead  again  or  amend  within 
the  time  above  mentioned,  he  shall  be  deemed  to  rely  on  his  original  plead¬ 
ing  In  answer  to  such  amendment. 

Rule  132 

132.  An  amendment  may  be  made  by  leave  of  the  court,  or  of  the  judge 
at  the  trial,  and  eueh  amendment  shall  he  at  once  made  on  the  face  of  the 
record. 

Rule  188 

188.  Where  an  amendment  b  directed  or  allowed  at  the  trial,  it  I*  not 
neceaaary  to  Issue  an  order  therefor,  and  the  amendment,  unices  other* 
wise  directed,  shall  be  made  at  once  on  the  record. 


Rule  138 


(3)  Parties  added  or  substituted  as  defendants  shall,  unless  otherwise 
ordered,  be  served  with  the  amended  writ  of  summons,  and  the  procesd 
Ing*  as  against  them  shall  be  deemed  to  have  begun  only  at  the  time  when 
they  are  added. 
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28.01 

NOTES 


RULE  28  COUNTERCLAIM 

28.01  Where  Available 

(1)  A  defendant  may  assert,  by  way  of  counterclaim 
in  the  action,  any  right  or  claim  which  he  may  have  against 
the  plaintiff. 

(2)  Where  a  defendant  counterclaims  against  a  plaintiff, 
he  may  join  as  an  added  defendant  by  counterclaim  any  other 
person,  whether  a  party  to  the  action  or  not,  who  is  a  neces¬ 
sary  or  proper  party  to  the  counterclaim. 

% 

28.02  Statement  of  Defence  and  Counterclaim 

(1)  A  defendant  shall  plead  his  defence  and  counter¬ 
claim  in  one  document  to  be  called  a  Statement  of  Defence 
and  Counterclaim. 

(2)  Where  there  is  an  added  defendant  by  counterclaim, 
the  Statement  of  Defence  and  Counterclaim  shall  contain  a 
second  style  of  cause  showing  who  is  plaintiff  by  counter¬ 
claim  and  who  are  the  defendants  by  counterclaim. 
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Rule  116 


Rule  116 

116.  A  defendant  may  aet  up  by  way  of  counter-claim  any  rifht  or 
claim  whether  the  same  sounds  In  damages  or  not. 


* 

Rule  114 

1 14.  Where  a  defendant  seta  up  a  counter-claim  which  relies  questions 
between  himaelf  and  the  plalntifT  and  any  other  peraon.  he  shall  add  a  sec¬ 
ond  style  of  cause  In  which  he  Is  described  as  "Plaintiff  by  Counter-claim” 
and  the  plaintiff  and  such  other  peraon  are  described  as  "Defendants  by 
Counter-claim".  |  Amended,  O.  Re*.  36/73,  a.  18. 1 


28.03  (1) 

(2) 


Rule  44 
Rule  45 
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28.03  Time  for  Delivery  of  Statement  of  Defence  and  Counterclaim 

(1)  Where  a  counterclaim  is  against  the  plaintiff  only, 
the  Statement  of  Defence  and  Counterclaim  shall  be  delivered 
within  the  time  limited  for  the  delivery  of  the  Statement  of 
Defence  in  the  main  action. 

(2)  Where  a  counterclaim  is  against  the  plaintiff  and  an 
added  defendant  by  counterclaim,  the  Statement  of  Defence 
and  Counterclaim  shall  be  issued  within  the  time  limited  for 
delivery  of  the  Statement  of  Defence  in  the  main  action, 
and  shall  be  served, 

(a)  on  the  plaintiff,  within  the  time  limited  for 
delivery  of  the  Statement  of  Defence  in  the 
main  action;  and 

(b)  on  the  added  defendant  by  counterclaim, 
together  with  a  copy  of  the  Statement  of 
Claim  in  the  main  action,  within  30  days 
thereafter. 

(3)  Personal  service  of  a  Statement  of  Defence  and 
Counterclaim  is  not  required  on  the  plaintiff  or  on  an  added 
defendant  by  counterclaim  who  is  a  defendant  to  the  main 
action  unless  such  defendant  has  failed  to  deliver  a  Notice 
of  Intent  to  Defend  or  a  Statement  of  Defence  in  the  main 
action,  in  which  case  personal  service  is  required,  whether 
or  not  he  has  been  noted  in  default  in  the  main  action. 


Rule  44 

44.  Unit**  othtrwlat  provided  a  defendant  shall  deliver  his  statement 
of  defence  and  counter-claim.  If  any,  within  twenty  days  after  the  delivery 
of  the  statement  of  claim.  (Amended,  O.  Regs.  36/73.  s.  14:  1015/75. 
a.  12.) 


Rule  45 

45.  A  defendant  who  delivers  a  statement  of  defence  and  counterclaim 
shall  serve  a  copy  thereoflogether  with  a  copy  of  the  statement  of  claim 
and  a  summons,  according  to  Form  26.  upon  any  party  to  the  counter¬ 
claim  who  is  not  a  ptaintlff  in  the  original  action  within  thirty  days  after 
the  issue  of  the  summons  provided  however,  that  such  service  may  be 
effected  upon  the  solicitor  In  the  original  action.  If  any,  of  a  party  added 
u  a  defendant  by  counter-claim.  I  Amended,  O.  Regs.  38/73,  s.  14;  451/77,  a. 


NOTES 


28.04  (1) 
28.06 


28.04  Time  for  Delivery  of  Defence  to  Counterclaim 

(1)  The  plaintiff  shall  deliver  his  Defence  to  Counter¬ 
claim  within  the  time  limited  for  the  delivery  of  a  Reply,  if 
any,  in  the  main  action,  and  where  such  a  Reply  is  delivered, 
his  Defence  to  Counterclaim  shall  be  joined  thereto. 

(2)  An  added  defendant  by  counterclaim  shall  deliver 
his  Defence  to  Counterclaim  within  20  days  after  service  of 
the  Statement  of  Defence  and  Counterclaim. 

28.05  Effect  of  Default  of  Defence  to  Counterclaim 

Where  a  defendant  by  counterclaim  has  been  noted 
in  default  in  respect  of  the  counterclaim,  the  plaintiff  by 
counterclaim  may  only  obtain  judgment  against  him  upon 
motion  to  a  judge. 

28.06  Time  for  Delivery  of  Reply  to  Defence  to  Counterclaim 

A  Reply  to  Defence  to  Counterclaim,  if  any,  shall  be 
delivered  within  10  days  after  delivery  of  the  Defence  to 
Counterclaim. 

28.07  Discovery  in  Respect  of  Counterclaim 

The  parties  to  a  counterclaim  who  are  adverse  in  interest 
are  entitled  to  discovery,  each  from  the  other. 


Rule  46 
Rule  47(2) 


Rule  46 

46.  Unless  otherwise  provided  any  defendant  to  a  counter-claim  shall 
deliver  hia  statement  of  defence  within  twenty  days  after  the  delivery  of 
the  statement  of  defence  and  counter-claim.  (Amended,  O.  Re  fa-  36/73, 

a.  14;  106/75,  a.  13.) 


Rule  47 

47-- 


(2)  Where  a  statement  of  defence  to  a  counter-claim  has  been  dellv- 
ered,  the  plaintiff  by  counter-claim  shall  deliver  hla  reply.  If  any,  within 
ten  days  thereafter.  (Amended,  0.  Re*.  36/73,  a.  1 1. ) 


28.09  (2) 
(3) 


28.08  Trial  of  Counter  claim 

A  counterclaim  shall  be  tried  at  the  trial  of  the  main 
action,  unless  otherwise  ordered. 

28.09  Disposition  of  Counterclaim 

(1)  Where  it  appears  that  a  counterclaim  may  unduly 
complicate  or  delay  the  trial  of  the  main  action,  or  cause 
undue  prejudice  to  any  party,  the  court  may  order  separate 
trials  or  strike  out  the  counterclaim  without  prejudice  to  the 
right  of  the  defendant  to  assert  any  such  claim  in  a  separate 
action. 

(2)  Where  a  defendant  does  not  dispute  the  claim  of 
the  plaintiff  in  the  main  action,  but  sets  up  a  counterclaim, 
the  court  may  stay  the  main  action  until  the  counterclaim  is 
disposed  of. 

(3)  Where  the  plaintiff  does  not  dispute  the  counter¬ 
claim  of  a  defendant,  the  court  may  stay  the  counterclaim 
until  the  claim  is  disposed  of. 

* 

(4)  Where  both  the  plaintiff  in  the  main  action  and  the 
plaintiff  by  counterclaim  succeed,  either  in  whole  or  in  part, 
and  there  is  a  balance  in  favour  of  one  of  them,  the  court 
may  in  a  proper  case  give  judgment  for  the  balance. 

28. 1 0  Application  to  Counterclaim,  Cross-Claim 
and  Third  Party  Claim 

The  provisions  of  this  rule  shall  apply,  with  any  necessary 
modification,  to  the  assertion  of  a  counterclaim  by  an  added 
defendant  by  counterclaim,  a  defendant  to  a  cross-claim  or  a 
third  party. 


Rules  58(5);  118 
Rule  119 


Rule  58 

(5)  Where  a  defendant  doe.  not  di.putc  the  plaintiff's  claim  but  aU 
up  a  counter-claim,  the  court  mi y  .tay  proceeding,  respecting  the  claim 
until  the  counter-claim  la  dlapoaed  of. _ _ _ 

Rule  118 

111.  Where  •  defendant  doe*  net  dispute  the  plaintiff1,  claim  but  acta 
up  a  cmuder-clalm.  the  court  may  at ay  proceeding,  rt  .parting  the  claim 
until  the  counter-claim  la  dlapeeed  ef. 

Rule  119 

119.  Where  a  plaintiff  doea  not  dispute  the  defendant1,  counter-claim, 
the  court  may  stay  proceeding*  upon  the  counter-claim  until  the  claim  b 
dlapoaed  ef. 

*Ru!e  117 

117.  A  counter-claim  shall  be  treated  a.  an  action  eo  as  to  enable  the 
court  to  pronounce  a  final  judgment  upon  all  matter,  set  up  therein. 


29 


Rule  172 


29.01 

MOTES 


tot 


RULE  29  CROSS-CLAIM 

29.01  Where  Available 

A  defendant  may  cross-claim  against  a  co-defendant 
whom  he  claims, 

(a)  is,  or  may  be,  liable  to  him  for  all,  or  any 
part  of  the  claim  of  the  plaintiff;  or 

(b)  is,  or  may  be,  liable  to  him  for  any  other 
relief  relating  to,  or  connected  with,  the 
subject  matter  of  the  main  action. 

29.02  Statement  of  Defence  and  Cross-Claim 

A  defendant  shall  plead  his  defence  and  cross-claim 
in  one  document  to  be  called  a  Statement  of  Defence  and 
Cross-Claim. 

29.03  Time  for  Delivery  of  Statement  of  Defence  and  Cross-Claim 

(1)  A  Statement  of  Defence  and  Cross-Claim  shall  be 
delivered  within  the  time  limited  for  delivery  of  the  State¬ 
ment  of  Defence  in  the  main  action. 

(2)  Personal  service  of  a  Statement  of  Defence  and 
Cross-Claim  is  not  required  on  a  defendant  against  whom 
a  cross-claim  is  made  unless  he  has  failed  to  deliver  a  Notice 
of  Intent  to  Defend  or  a  Statement  of  Defence  in  the  main 
action,  in  which  case  personal  service  is  required,  whether 
or  not  he  has  been  noted  in  default  in  the  main  action. 

29.04  Time  for  Delivery  of  Defence  to  Cross-Claim 

A  Defence  to  Cross-Claim  shall  be  delivered  within  20 
days  after  the  delivery  of  the  Statement  of  Defence  and 
Cross-Claim. 


Rule  172 

172.  A  defendant  who  claima  to  be  entitled  to  contribution  or  indem¬ 
nity  from  or  relief  o*er  agalnat  any  other  defendant  may  iuue  and  agree  a 
third  party  notice  against  auch  defendant,  and  the  provlaiona  of  the  rule# 
relating  to  third  party  procedure  shall  apply  mutatla  muUndla  eicept  that 
eerylce  of  the  third  party  notice  may  be  effected  on  the  aollcltor  in  the 
action,  If  any,  of  the  defendant  aought  to  be  made  liable  aa  a  third  party. 


29.05  Effect  of  Default  of  Defence  to  Cross-Claim 

Where  a  defendant  against  whom  a  cross-claim  is  made 
has  been  noted  in  default  in  respect  of  the  cross-claim,  the 
defendant  making  the  cross-claim  may  only  obtain  judgment 
against  him  at  the  trial  of  the  main  action  or  upon  motion 
to  a  judge. 

29.06  Time  for  Delivery  of  Reply  to  Defence  to  Cross-Claim 

A  Reply  to  Defence  to  Cross-Claim,  if  any,  shall  be 
delivered  within  10  days  after  delivery  of  the  Defence  to 
Cross-Claim. 

29.07  Discovery  in  Respect  of  Cross-Claim 

The  parties  to  a  cross-claim  who  are  adverse  in  interest 
are  entitled  to  discovery,  each  from  the  other. 

29.08  Trial  of  Cross-Claim 

The  cross-claim  shall  be  tried  at  the  trial  of  the  main 
action,  unless  otherwise  ordered. 

29.09  Prejudice  or  Delay  to  Plaintiff 

The  plaintiff  is  not  to  be  prejudiced  or  unnecessarily 
delayed  by  reason  of  a  cross-claim,  and  he  may  apply  to  the 
court  to  impose  such  terms  as  may  be  necessary  to  prevent 
such  prejudice  or  delay  where  that  may  be  done  without 
injustice  to  the  parties  to  the  cross-claim. 

29.10  Application  to  Counterclaim  and  Third  Party  Claim 

The  provisions  of  this  role  shall  apply,  with  any  neces¬ 
sary  modification,  to  the  assertion  of  a  cross-claim  by  one 
defendant  to  a  counterclaim  against  another  defendant  to 
the  same  counterclaim,  or  by  one  third  party  against  another 
third  party  to  the  same  third  party  claim. 


30 


/03 


NOTES 


30.01 

Rule 

167(1) 

30.02(1) 

Rule 

167(3) 

(2) 

Rule 

167 (3) 

(3) 

Rule 

167 (4) 

RULE  30  THIRD  PARTY  CLAIM 
30.01  Where  Available 

A  defendant  may  commence  a  Third  Party  Gaim  against 
any  person  who  is  not  a  party  to  the  action,  whom  he  claims, 

(a)  is,  or  may  be,  liable  to  him  for  all  or  part  of 
the  claim  of  the  plaintiff; 

(b)  is,  or  may  be,  liable  to  him  for  any  other 
relief  relating  to,  or  connected  with,  the 
subject  matter  of  the  main  action;  or 

(c)  should  be  bound  by  the  determination  of 
some  issue  arising  between  the  plaintiff  and 
the  defendant. 

30.02  Time  for  Delivery  of  Third  Party  Claim 

(1)  A  Third  Party  Gaim  may  be  issued  without  leave 
within  10  days  after  the  time  limited  for  delivery  of  the 
Statement  of  Defence  in  the  main  action,  or  subsequently 
with  leave,  and  such  leave  shall  be  granted  unless  the  plaintiff 
would  be  prejudiced  thereby. 

(2)  A  Third  Party  Gaim  shall  be  served,  together  with 
a  copy  of  the  Statement  of  Gaim  and  the  Statement  of  De¬ 
fence  in  the  main  action,  on  the  third  party,  in  the  manner 
prescribed  for  the  service  of  originating  process,  within  30  days. 


Rule  167 

167.  ( I )  Where  •  defendant  who  haa  entered  an  appearance  dalma  to 
be  entitled  to  contribution  or  Indemnity  or  any  other  relief  over  against 
any  person  not  a  party  to  the  action,  hereinafter  called  a  third  party,  he 
may  issue  in  the  office  in  which  the  action  was  commenced  a  third  party 
notice  in  accordance  with  Form  Zfi,  which  shall  be  aealed  in  the  same  man¬ 
ner  as  a  writ  of  summons  and  he  shall  at  the  same  lime  file  a  statement  of 
his  claim  against  the  third  party. 


(31  Unless  otherwise  provided,  the  notice  and  the  statement  of  the 
defendant’s  claim  against  the  third  party  ahall  be  served  on  the  third  party 
within  ten  days  after  the  defendant's  statement  of  defence  haa  been  dellv- 
ered  or  the  time  limited  for  the  delivery  thereof  haa  expired,  together  with 
a  copy  of  the  writ,  a  copy  of  the  plaintiff's  statement  of  claim  and  coplea 
of  any  other  proceedings  taken  in  the  action. 

(4)  A  copy  of  the  notice  and  the  statement  of  the  defendant’*  claim 
against  the  third  party  shall  be  served  on  the  plaintiff  within  the  times 
prescribed  for  service  of  the  notice  upon  the  third  party.  (Amended.  O. 
Regs.  285/71.  a.  1;  IOfi/75,  a.  14. 1 


(3)  A  Third  Party  Gaim  shall  also  be  served  on  the 
plaintiff  in  the  main  action  within  the  time  limited  for  the 
service  thereof  on  the  third  party,  but  personal  service  thereof 
is  not  required. 


/o H 

NOTES 


30.03(1) 

(2) 

30.05  (a) 

(b) 

(c) 

(d) 


Rules  169  (1) ;  171 
Rule  170(a) 

Rules  171a  (a) ;  171a(c) 
Rule  171a (b) 

Rule  171a (d) 
new 


30.03  Third  Parly  Defence 

( 1 )  In  a  Third  Party  Defence,  a  third  party  may  dispute 
the  liability  of  the  defendant  to  the  plaintiff  or  his  own 
liability  to  the  defendant,  or  both. 

(2)  Where  a  Third  Party  Defence  does  not  dispute  the 
liability  of  the  defendant  to  the  plaintiff,  the  third  party  shall 
be  deemed  to  admit  the  validity  of  any  judgment  against  the 
defendant  obtained  by  the  plaintiff,  except  a  judgment  ob¬ 
tained  on  consent  or  by  default. 

30.04  Tune  for  Delivery  of  Third  Party  Defence 

A  Third  Party  Defence  shall  be  delivered  within  20  days 
after  service  of  the  Third  Party  Claim. 

30.05  Effect  of  Third  Party  Defence 

Where  a  third  party  has  delivered  a  Third  Party  Defence, 

(a)  he  shall  be  served  with  all  subsequent  pleadings 
and  proceedings  in  the  main  action; 

(b)  the  parties  to  any  third  party  claims  who  are 
adverse  in  interest  are  entitled  to  discovery, 
each  from  the  other; 

(c)  where  the  Third  Party  Defence  disputes  the 
liability  of  the  defendant  to  the  plaintifT, 
the  third  party  and  the  plaintiff  are  entitled 
to  discovery,  each  from  the  other;  and 

(d)  where  the  defendant  making  the  third  party 
claim  has  also  made  a  cross-claim  against 
his  co-defendant,  that  codefendant  and  the 
third  party,  if  adverse  in  interest,  are  entitled 
to  discovery,  each  from  the  other. 


Rule  169 

169. — (1)  Unless  otherwtae  provided,  If  a  third  party  desires  to  dispute 
hla  liability  to  the  defendant  or  the  plaintiff's  claim  in  the  action  as 
affainst  the  defendant  he  shell  enter  an  appearance  and  deliver  his  state¬ 
ment  of  defence  within  fifteen  days  from  service  of  the  notice. 

Rule  171 

171.  Where  the  third  party  enters  an  appearance  to  the  third  parly 
notice  and  delivers  a  statement  of  defence  to  the  statement  of  the  defen¬ 
dant's  claim  against  the  third  party  he  may  also,  if  so  advised,  deliver  a 
statement  of  defence  to  the  plaintiff's  statement  of  claim,  to  be  so  enti¬ 
tled,  raising  therein  any  defence  open  to  the  defendant  which  has  not  been 
raised  by  the  defendant  in  his  statement  of  defence,  and  the  plaintiff  shall 
thereupon  be  at  liberty  to  deliver  a  reply  to  such  statement  of  defence 
within  ten  days  after  service  thereof,  and  such  pleadings  shall  be  Included 
In  and  form  part  of  the  record  in  the  action.  (Amended,  O.  Reg.  106/75,  ■. 
17.1 

Rule  170 

170.  Where  the  third  party  makes  default  In  entering  an  appearance  to 
the  third  party  notice  and  in  delivering  a  statement  of  defence  to  the  state¬ 
ments  of  the  defendant's  claim  against  the  third  party, 

(a)  he  shall  be  deemed  to  admit  the  validity  of  any  judgment 
obtained  (whether  by  consent  or  on  default  or  otherwise) 
against  such  defendant,  and  his  own  ability  to  contribute  or 
indemnify,  claimed  In  the  third  party  proceeding*; 

Rule  171a 

I7la.  Where  the  third  party  has  entered  an  appearance  to  the  third 
party  notice  and  delivered  a  statement  of  defence  to  the  statement  of  the 
defendant's  claim  against  the  third  party, 

(a)  he  shall  be  served  with  ail  subsequent  pleadings  and  proceed¬ 
ings  in  the  action; 

(b)  the  third  party  and  the  defendant  may  have  production  and 
discovery  each  from  the  other  in  the  same  manner  ai 
between  a  plaintiff  and  a  defendant; 

(c)  notice  shall  be  given  to  the  third  party  In  the  same  manner 
as  to  a  party  to  the  action  of  ail  examinations  for  discovery 
between  the  plaintiff  and  the  defendant;  and 

(d)  where  the  third  party  has  also  delivered  a  statement  ef 
defence  to  the  plaintiff's  statement  of  claim,  the  plaintiff 
and  third  party  may  have  production  and  discovery  each 
from  the  other.  I  Amended,  O.  Reg.  106/75,  s.  IH.  J 


NOTES 


30.06 
30.07 
30.09  (1) 
(2) 
(3) 


30.06  Effect  of  Default  of  Third  Party 

Where  a  third  party  has  been  noted  in  default,  the  de¬ 
fendant  may  only  obtain  judgment  against  him  at  the  trial 
of  the  main  action  or  upon  motion  to  a  judge. 

30.07  Reply  to  Third  Party  Defence 

A  Reply  to  a  Third  Party  Defence  may  be  delivered  by 
the  defendant  making  the  third  party  claim  and,  where  a 
Third  Party  Defence  disputes  the  liability  of  the  defendant 
to  the  plaintiff,  by  the  plaintiff. 

30.08  Time  for  Delivery  of  Reply  to  Third  Party  Defence 

A  Reply  to  a  Third  Party  Defence,  if  any,  shall  be 
delivered  within  10  days  after  delivery  of  the  Third  Party 
Defence. 

30.09  Trial  of  Third  Party  Claim 

(1)  After  the  close  of  pleadings  in  the  third  party 
claim,  it  shall  be  set  down  for  trial  as  an  action  as  provided 
in  Rule  47  without  undue  delay  and,  notwithstanding  Rule 
47.07,  it  shall  be  placed  on  the  list  for  trial  next  following 
the  main  action. 

(2)  The  Third  Party  Claim  shall  be  tried  at,  or  imme¬ 
diately  after  the  trial  of  the  main  action,  unless  otherwise 
ordered. 

(3)  A  third  party  who  has  delivered  a  Third  Party 
Defence  disputing  the  liability  of  the  defendant  to  the 
plaintiff,  shall  be  at  liberty  to  appear  at  the  trial  of  the 
main  action  and  take  part  therein  in  such  manner  and  to 
such  extent  as  the  trial  judge  may  direct,  and  the  third 
party  shall  be  bound  by  any  judgment  or  (Jecision  in  the 
main  action. 


Rule  170 (b) ,  (c) 

Rules  169  (2) ;  171 
Rules  171b (1) ;  171b (4 ) 

Rule  171b (4 ) 

Rule  171b (5) ,  (6) 

CONTINUED 

(b)  th,  defendant  gl.lng  the  notice.  In  caae  he  aufftra  Judgment 
at  an,  time  before  trial.  I,  entitled  at  an,  time  to  more  for 
Judgment  ataliut  the  third  pari,  to  the  eitent  of  the  contri¬ 
bution.  Indemnltr  or  relief  orer  claimed  In  the  third  pari, 

proceeding*: 

(c)  if  the  action  I*  tried  and  remit*  In  favour  of  the  plaintiff,  the 
Judge  who  trie*  the  action  may.  at  or  after  the  trial,  direct 
•uch  Judgment  aa  the  nature  of  the  caae  require*  to  be 
entered  for  the  defendant  giving  the  notice  agairut  the  third 
party.  |  Amended.  O.  Reg.  10676.  a.  16.) 

RULE  169 

?aft,ndu't  ,ha,,  d*,,T<r  hb  rtp,r‘  Ir  th«  P arty'a 

defence"1  °f  d*fenC*  w,lh,n  Un  dayi  from  *wrice  of  *uch  statement  mt 


Rule  171 

171.  Where  the  third  party  enter*  an  appearance  to  the  third  party 
notice  and  deliver*  a  .tatement  of  defence  to  the  atatement  of  the  defen. 
dant'a  claim  agalnal  the  third  party  He  may  also.  If  ao  «lvl.ed.  deliver  a 
atatement  of  defence  to  the  plaintiff*  atatement  of  claim,  to  be  *o  enti- 
tied,  railing  therein  any  defence  open  to  the  defendant  which  ha*  not  been 
raised  by  the  defendant  in  hia  atatement  of  defence,  and  the  plaintiff  shall 
thereupon  be  at  liberty  to  deliver  a  reply  to  such  atatement  of  defence 
within  ten  days  after  ae^lce  thereof,  and  .uch  pkadlnj.  .hal!  be  Included 
in  and  form  part  of  the  record  In  the  action.  (Amended.  O.  Reg.  106/75.  a. 
17.) 

Rule  171b 

171b  —(1)  After  the  close  of  pleadings  In  the  third  party  *MU*  * 
defendant  or  third  part,  .hall  ael  the  third  part,  Imuc  down  forlrla  al  thc 
same  .tiling  of  the  curt  for  which  the  action  between  the  plaintiff  ana 
defendant  waa  Ml  down,  irreapective  of  the  date  of  the  commencement  at 
such  sittings. 

121  The  part,  netting  the  laaue  down. ahall  «ne  notice  of  trial  forth- 
with  upon  the  oppoaite  part,  and  the  plaintiff  and  fife  the  "ottce  "lth 
proof  oUer.  ice  thereof  with  the  officer  with  whom  the  laaue  waa  act  down 
within  ten  da, a  after  the  iaaue  -aa  art  down. 

_ t3,  The  provi.lon.  of  rule  2411  ahall  appl,  mutatla  muUndla. 

<4,  The  issue  shall  be  placed  on  the  Ital  for  trial  ne.l  following  the 
action  between  the  plaintiff  and  defendant  and  ahall  be  tried  al  or  after 
the  trial  of  the  action  aa  the  trlaljudge  ma,  direct. 

(51  The  third  part,  shall  be  at  libert,  to  appe«  at 
action  and  take  part  therein  tn  such  manner  and  to  such  egleni  as  the  trial 
judge  may  direct.  .  .  .  ... 

(6)  The  third  party  shall  be  bound  by  any  judgment  or  decision  in  the 
action.  |  Amended,  O.  Reg.  6/76.  s.  2.| 


JO. 10 
30.12 


Rule  171c 
Rule  171f 
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30.10  Appeal  from  Judgment  or  Order  in  the  Main  Action 

A  third  party  who  has  delivered  a  Third  Party  Defence 
disputing  the  liability  of  the  defendant  to  the  plaintiff  shall 
have  the  same  right  to  appeal  from  any  judgment  or  order 
in  the  main  action  as  if  he  were  a  defendant,  and  shall  be 
entitled  to  notice  of  any  appeal  therefrom. 

* 

30. 1 1  Prejudice  or  Delay  to  Plaintiff 

The  plaintiff  is  not  to  be  prejudiced  or  unnecessarily 
delayed  by  reason  of  a  third  party  claim,  and  he  may  apply 
to  the  court  to  impose  such  terms  as  may  be  necessary  to 
prevent  such  prejudice  or  delay  where  that  may  be  done 
without  injustice  to  the  defendant  or  the  third  party. 

30.12  Third  Party  Directions 

Any  party  affected  by  a  third  party  claim  may  apply 
to  the  court  for  directions  where  necessary  in  respect  of 
any  matter  of  procedure  not  otherwise  provided  for  in  these 
rules. 


Rule  171c 

171c.  A  third  party  who  has  entered  an  appearance  and  delivered  a 
statement  of  defence  shall  be  notified  of  all  proceedings  subsequent  to 
trial  and  shall  have  the  right  to  participate  therein,  and  may  appeal  from 
any  judgment  or  order  as  if  he  were  a  defendant. 


Rule  171f 

I7lf.  Any  party  affected  by  the  third  party  proceedings  may  apply  for 
directions  other  than  thoae  provided  for  In  theae  rules. 


Rule  173 

171.  A  plaintiff  is  net  to  be  prejudiced  or  unneeaouuily  delayed  by  rea¬ 
son  of  questions  between  the  defendant  and  the  third  party  in  which  ha  k 
not  concerned,  and  upon  the  application  of  the  plaintiff  the  court  may 
Impose  such  terms  as  may  be  necessary  to  prevent  delay  of  the  plaintiff 
whore  K  may  be  done  without  injustice  to  the  defendant  and  third  party. 
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30. 1 3  Claims  by  Third  and  Subsequent  Parties 

(1)  A  third  party  may  assert  against  any  person, 
whether  or  not  he  is  already  a  party  to  the  main  action 
or  to  the  third  party  claim,  any  claim  which  is  properly 
the  subject  matter  of  a  third  party  claim  under  this  rule, 
by  commencing  a  fourth  party  claim  and  the  provisions  of 
this  rule  shall  apply  to  any  such  claim  with  any  necessary 
modification. 

(2)  Personal  service  of  a  Fourth  Party  Claim  is  not 
required  on  a  fourth  party  who  is  a  party  to  the  main  action 
or  to  the  Third  Party  Gaim  unless  he  has  failed  to  deliver 
8  Notice  of  Intent  to  Defend  or  a  Statement  of  Defence  in 
the  main  action  or  a  Third  Party  Defence  to  the  Third  Party 
Claim,  as  the  case  may  be,  in  which  case  personal  service 
is  required,  whether  or  not  he  has  been  noted  in  default  in 
the  main  action  or  in  the  Third  Party  Gaim,  as  the  case 
may  be. 

(3)  A  fourth  party,  or  any  subsequent  party,  may 
assert  any  such  claim  in  a  like  manner  and  the  provisions  of 
this  rule  shall  apply  thereto  with  any  necessary  modification. 

30. 1 4  Application  to  Counterclaim  and  Crosa-CUim 

The  provisions  of  this  rule  shall  apply,  with  any  neces¬ 
sary  modification,  to  the  assertion  of  a  third  party  claim  by 
a  defendant  to  a  counterclaim,  or  by  a  defendant  to  a  cross¬ 
claim. 


le  17Id 

1 71d — (1 )  Where  a  third  port?  claim*  to  be  entitled  to  contribution  or 
Indemnlt y  from  or  other  relief  over  against  another  person,  he  may  In  the 
same  manner  aa  a  defendant,  wllhln  fifteen  days  of  service  of  the  third 
party  notice  upon  him,  Isaue  and  serve  a  notice  upon  such  person  and  the 
plaintiff,  and  the  provisions  of  all  the  rules  relating  to  third  party  proce¬ 
dure  shall  apply  mutatis  mutandis. 

(2)  Where  a  person  served  with  a  notice  by  a  third  party  In  turn  claims 
to  be  entitled  to  contribution  or  indemnity  from  or  other  relief  over 
against  another  person,  the  provisions  of  sub-nile  ( 1 )  hereof  shall  apply  aa 
regards  such  further  person  and  any  other  further  person  or  persons 
served,  successively. 

(31  Where  pursuant  to  tub-rules  ( 1 )  and  (2)  a  notice  Is  served  on  a  per¬ 
son  already  a  party  to  the  action,  service  of  the  notice  may  be  effected  on 
the  solicitor  In  the  action,  if  any,  of  the  person  sought  to  be  made  liable  as 
a  subsequent  party.  I  Amended,  O.  Reg.  IM/75.  s.  19.  | 
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RULE  31  DISCOVERY  OF  DOCUMENTS 


Rule  347 


31.01  Definitions 

In  this  rule, 

document  includes  any  recording  of  sound,  film,  photograph, 
chart,  graph,  map,  plan,  survey,  any  book  of  account 
and  any  information  recorded  or  stored  by  means  of 
any  device; 

subsidiary  corporation  means  a  body  corporate  that  is  con¬ 
trolled  directly  or  indirectly  by  one  or  more  bodies 
corporate ; 

affiliated  corporation  means  one  of  two  bodies  corporate 
where  one  of  them  is  the  subsidiary  of  the  other  or  both 
are  subsidiaries  of  the  same  corporate  body  or  each  of 
them  is  controlled  by  the  same  person  or  persons. 

31 .02  Scope  of  Documentary  Discovery 

( 1 )  Disclosure 

Every  document  relating  to  any  matter  in 
issue  in  an  action  which  is  or  has  been  in  the  possession, 
custody  or  control  of  any  party  to  the  action  shall  be  dis¬ 
closed,  as  provided  in  this  rule,  whether  or  not  privilege  is 
claimed  in  respect  of  that  document. 

( 2 )  Production  for  Inspection 

Every  document  relating  to  any  matter  in 
issue  in  an  action  in  the  possession,  custody  or  control  of 
any  party  to  the  action,  shall  be  produced  for  inspection  if 
requested,  as  provided  in  this  rule,  unless  privilege  is  claimed 
in  respect  of  that  document. 

(3 )  Insurance  Policy 

A  party  shall  disclose  and  produce  for  inspec- 
tion  any  insurance  policy  under  which  any  insurer  may  be 
liable  to  satisfy  any  part  or  all  of  any  judgment  which  may  be 
obtained  in  the  action,  or  to  indemnify  or  reimburse  any  party 
for  any  monies  paid  by  him  in  satisfaction  of  the  judgment, 
but  no  information  concerning  any  such  insurance  policy 
shall  be  admissible  in  evidence  at  the  trial  unless  it  is  relevant 
to  an  issue  in  the  action. 


nW  may  by  notice  require  the  other  within  ten  da ys  to  make' discover 
on  oath  of  the  documents  that  are  or  hare  been  In  his  possession,  custody 
or  power  relating  to  any  matters  in  question  in  the  action,  and  to  produce 
and  deposit  them  with  the  proper  officer  for  the  usual  purposes  and  a  cone 
of  such  affidavit  shall  be  aerred  forthwith  after  filing.  I  Amended,  O.  Reg7 
569/75,8.4.]  *  *  *' 


rvu.Lt;  jq  / 
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31.03  Affidavit  of  Documents 

(1)  Unless  dispensed  with  on  consent,  a  party  to  an 
action  shall,  within  10  days  after  the  close  of  pleadings,  de¬ 
liver  to  every  other  party  an  Affidavit  of  Documents  (Form 
31  A)  disclosing  all  documents  which  are  or  have  been  in  his 
possession,  custody  or  control  relating  to  any  matter  in  issue 
in  the  action. 

(2)  The  affidavit  shall  be  made  by  the  party  or,  in  the 
case  of  a  corporation,  by  an  officer,  director  or  employee 
thereof. 

(3)  The  affidavit  shall  contain, 

(a)  a  list  and  description  of  all  documents  relating 
to  any  matter  in  issue  in  the  action  which  are 
in  the  possession,  custody  or  control  of  the 
party  and  for  which  he  claims  no  privilege ; 

(b)  a  list  and  description  of  all  documents  relating 
to  any  matter  in  issue  in  the  action  which  are 
in  the  possession,  custody  or  control  of  the 
party  and  for  which  he  claims  privilege  and 
the  grounds  for  any  such  claim ; 

(c)  a  list  and  description  of  all  documents  relating 
to  any  matter  in  issue  in  the  action  which  the 
party  has  had  in  his  possession,  custody  or 
control,  which  he  cannot  now  produce  because 
they  are  no  longer  in  his  possession,  custody 
or  control,  and  he  shall  account  for  when  and 
how  he  lost  possession,  custody  or  control  of 
them  and  their  present  whereabouts,  so  far  as 
he  can  say,  either  from  his  own  knowledge  or 
from  his  information  or  belief; 

(d)  a  statement  by  the  deponent  that  the  party  has 
not,  and  has  never  had,  any  other  documents 
relating  to  any  matter  in  issue  in  the  action  in 
his  possession,  custody  or  control  so  far  as  the 
deponent  knows  or  believes. 

(4)  The  affidavit  shall  be  endorsed  by  the  solicitor  for 
the  party  delivering  the  affidavit  with  a  certificate  that  he  has 
explained  to  the  deponent  the  necessity  of  making  a  full  and 
fair  disclosure  of  all  relevant  documents  and  that  he  has  no 
knowledge  of  any  document  not  disclosed  in  the  affidavit 
which  should  have  been  disclosed. 


Rule  347 

347.  Each  party,  after  the  defence  la  delivered  or  an  laaue  haa  been 
filed,  may  by  notice  require  the  other  within  ten  days  to  make  diecorerr 
on  oath  of  the  document*  that  are  or  hare  been  In  hi*  poaaeaaion,  custody 
or  power  relating  to  any  matters  In  question  in  the  action,  and  to  produce 
and  deposit  them  with  the  proper  officer  for  the  usual  purposes  and  a  copy 
of  such  affidavit  shall  be  served  forthwith  after  filing.  (Amended,  O.  Reg. 
569/75.  a.  4.) 


//o 
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(3) 

(4) 

(5) 

(6> 

3 1 .04  Inspection  of  Documents 

(1)  A  party  is  entitled,  at  any  time,  to  inspect  any 
document  referred  to  in  the  originating  process,  the  pleadings, 
or  any  affidavit  filed  by  any  other  party,  which  are  in  his 
possession,  custody  or  control,  by  serving  on  such  party  a 
Request  to  Inspect  Documents  (Form  3 IB). 

(2)  A  Request  to  Inspect  Documents  may  also  be  used 
to  obtain  the  inspection  of  any  document  listed  in  the  Affidavit 
of  Documents  of  any  party  as  being  in  his  possession,  custody 
or  control  and  which  is  not  privileged. 

(3)  A  party  upon  whom  a  Request  to  Inspect  Docu¬ 
ments  is  served  shall  forthwith  serve  on  the  party  making 
such  request,  a  notice  stating  a  time  between  9:30  a.m.  and 
4:30  p.m.  and  a  date  within  5  days  from  the  service  of  the 
Request  to  Inspect  Documents  on  which  the  documents 
may  be  inspected  at  the  office  of  his  solicitor,  or  some  other 
convenient  place,  and  shall  at  the  time  and  place  so  named 
make  the  documents  available  for  inspection. 

(4)  The  court  may  at  any  time  order  production  for 
inspection  of  documents  generally  or  of  any  particular  docu¬ 
ment  in  the  possession,  custody  or  control  of  any  party  for 
which  no  privilege  is  claimed.  Where  privilege  is  claimed  for 
any  document,  the  court  may  inspect  the  document  to  deter¬ 
mine  the  validity  of  such  claim. 

(5)  Where  a  document  is  produced  for  inspection,  the 
party  inspecting  the  document  is  entitled  to  make  a  copy 
thereof  at  his  own  expense  unless  the  person  having  posses¬ 
sion,  custody  or  control  of  the  document  agrees  to  make  a 
copy  for  the  party  inspecting  the  document,  if  it  can  be 
reproduced,  in  which  case  he  shall  be  reimbursed  for  the 
cost  of  so  doing. 

(6)  Where  a  document  may  only  become  relevant 
after  the  determination  of  one  or  more  of  the  issues  in  the 
action  and  the  production  of  any  such  document  for  inspec¬ 
tion  prior  to  that  determination  would  result  in  a  serious 
prejudice  to  any  party,  he  may  apply  to  the  court  for  leave 
to  withhold  the  production  thereof  until  after  any  such 
issue  has  been  determined. 


nuxe  jdu 
Rule  350 
Rule  348 
Rules  196;  350 
Rule  351 


Rule  350 

350.— (1)  A  party  ia  entitled  to  obtain  the  production  for  Inspection  of 
any  document  referred  to  In  a  special  endorsement  on  a  writ  of  summons, 
the  pleadings  or  affidavits  of  the  opposite  party  by  firing  notice  to  his 
solicitor,  and  Is  entitled  to  take  copies  of  such  documents  when  so  pro¬ 
duced  for  Inspection  ( Form  321. 

(2)  The  party  to  whom  such  notice  Is  flren  shall  forthwith  deliver  to 
the  party  g Ivin#  it  a  notice  slating  a  time  within  two  days  from  the  dellv- 
ery  thereof  at  which  the  document  may  be  inspected  at  the  office  of  his 
solicitor,  and  shall  at  the  time  named  produce  the  document  for  inspec¬ 
tion  (Form  33). 

(3)  Inspection  may  also  be  ordered  at  such  place  as  the  court  directs. 

Rule  348 

348.  The  court  may  at  any  time  order  production  and  inspection  ef 
documents  generally  or  of  any  particular  document  in  the  possession  ef 
any  party,  and.  If  privilege  Is  claimed  for  any  document,  may  Inspect  the 
document  to  determine  the  validity  of  such  claim. 

Rule  196 

196.  A  party  entitled  to  copies  of  or  extracts  from  any  document  In 
possession  of  another  party  may  be  directed  to  pay  for  such  copy  at  the 
rale  of  ten  cents  per  folio,  if  the  request  for  such  copy  Is  deemed  unreaeon- 
able,  or  the  solicitor  of  the  party  producing  the  document  is  at  liberty  to 
give  notice  that  the  party  requiring  such  copy  Is  at  liberty  at  some  reason¬ 
able  time  and  place  himself  to  make  It,  In  which  case  the  party  producing 
Is  not  entitled  to  any  fee  In  respect  thereof. 

Rule  351 

SSI.  If  the  party  from  whom  discovery  of  any  kind  or  Inspection  Is 
sought  objects  to  the  same,  or  any  part  thereof,  the  court,  if  satisfied  that 
the  right  to  the  discovery  or  Inspection  sought  depends  on  the  determina¬ 
tion  of  any  issue  or  question  In  dispute  In  the  action,  or  that  for  any  other 
reason  It  Is  desirable  that  any  issue  or  question  in  dispute  should  be  deter¬ 
mined  before  deciding  upon  the  right  to  tha  discovery  or  Inspection,  nwj 
order  thst  such  issue  or  question  be  determined  first,  and  reserve  the  ques¬ 
tion  as  to  the  discovery  or  inspection. 
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(d) 


31 .05  Effect  of  Disclosure  or  Production  for  Inspection 

(1)  The  disclosure  or  the  production  of  a  document 
for  inspection  shall  not  be  taken  as  an  admission  of  the 
relevance  or  admissibility  of  the  document. 

(2)  Any  document  listed  in  his  Affidavit  of  Documents 
or  produced  for  inspection  by  a  party  shall,  without  notice, 
summons  or  order,  be  taken  by  him  to  his  examination  for 
discovery  and  to  the  trial  of  the  action,  unless  the  parties 
otherwise  agree. 

31.06  Where  Affidavit  Incomplete  or  Privilege  Improperly  Claimed 
Where  it  is  made  to  appear  that  any  document  in  the 
possession,  custody  or  control  of  a  party  may  have  been 
omitted  from  his  Affidavit  of  Documents,  or  that  a  claim 
of  privilege  may  have  been  improperly  made  therein,  the 
court  may, 

(a)  order  cross-examination  upon  the  Affidavit  of 
Documents; 

(b)  order  delivery  of  a  further  and  better  Affidavit 
of  Doopments; 

(c)  order  the  disclosure  or  production  for  inspec¬ 
tion  of  any  document,  or  any  part  of  a 
document,  which  is  not  privileged;  and 

(d)  inspect  any  document  for  the  purpose  of 
determining  validity  of  any  claim  of  privilege. 

31 .07  Documents  or  Errors  Subsequently  Discovered 

Where  any  document  relating  to  a  matter  in  question  in 
the  action  comes  into  the  possession,  custody  or  control  of 
any  party  after  delivering  his  Affidavit  of  Documents,  or  he 
subsequently  discovers  that  the  affidavit  is  inaccurate  or  in¬ 
complete,  he  shall  deliver  forthwith  a  supplementary  affidavit 
specifying  the  extent  to  which  his  Affidavit  of  Documents  re¬ 
quires  qualification  and  disclosing  any  additional  documents. 


Rule  348 
Rule  348 


Rule  .348 

.148.  The  court  may  at  any  lime  order  production  and  Inspection  of 
documents  generally  or  of  any  particular  document  In  the  possession  of 
any  party,  and.  if  privilege  is  claimed  for  any  document,  may  inspect  the 
document  to  determine  the  validity  of  such  claim. 
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31. OB 


Rule  352 


31 .08  Effect  of  Failure  to  Disclose  or  Produce  for  Inspection 

( 1 )  Where  a  party  fails  to  disclose  any  document  in  his 
Affidavit  of  Documents  or  fails  to  produce  any  document 
for  inspection  in  compliance  with  this  rule  or  any  order 
made  thereunder,  he  may  not  use  such  document  at  the  trial, 
except  by  leave  of  the  trial  judge. 

(2)  Where  a  party  fails  to  deliver  an  Affidavit  of  Docu¬ 
ments  or  produce  any  document  for  inspection  in  compliance 
with  this  rule,  or  fails  to  comply  with  any  order  made  under 
this  rule,  the  court  may, 

(a)  revoke  or  suspend  his  right,  if  any,  to  initiate 
or  continue  any  examination  for  discovery; 

(b)  dismiss  his  action,  if  he  is  a  plaintiff,  or  strike 
out  his  Statement  of  Defence,  if  he  is  a  defen¬ 
dant;  and 

(c)  impose  such  terms  as  to  costs  or  otherwise,  as 
to  the  court  may  seem  just. 


Rule  352 

362.— (1)  If  a  party  fall*  to  comply  with  any  notice  or  order  for  pro¬ 
duction  or  Inspection  of  document*,  he  !•  liable  to  attachment  and  U  tin 
liable,  If  a  plaintiff,  to  hare  hla  action  diamlaaed,  and,  If  a  defendant,  U 
have  hla  defence,  If  any,  at  ruck  out. 

(2)  Service  of  the  notice  of  motion  upon  the  solicitor  of  the  party  la. 
unleaa  the  court  othenvlae  directa,  aufflclent. 


NQIES 


31 .09  Effect  of  Failure  to  Abandon  Gaim  of  Privilege 

Where  a  party  lias,  at  any  time,  claimed  privilege  in 
respect  of  any  document  and  fails  to  abandon  that  claim  by 
notice  in  writing  and  by  delivering  a  copy  of  such  document 
or  producing  it  for  inspection  not  less  than  10  days  before 
trial,  he  may  not  use  such  document  at  the  trial,  except  to 
impeach  the  testimony  of  a  witness  or  by  leave  of  the  trial 
judge. 

31.10  Notice  to  Admit  Authenticity,  Dispatch  or  Receipt  of 
Specified  Documents 

(1)  Any  party  to  an  action  may,  at  any  time,  require 
any  other  party  thereto  to  admit  the  authenticity  or  dispatch 
or  receipt  of  any  particular  document  by  serving  upon  him 
a  notice  to  that  effect. 

(2)  Where  practicable,  a  copy  of  any  such  document 
shall  be  served  with  the  notice,  unless  it  appears  from  the 
Affidavit  of  Documents,  if  any,  of  the  party  to  be  served, 
that  a  copy  thereof  is  in  his  possession. 

(3)  Unless  the  party  upon  whom  such  notice  has  been 
served,  within  30  days  thereafter,  serves  notice  that  he  does 
not  admit  the  authenticity  or  dispatch  or  receipt  thereof, 
and  that  he  requires  it  to  be  proved  at  the  trial,  he  shall  be 
deemed  to  admit  that  any  such  document  described  in  the 
Affidavit  of  Documents, 

(a)  as  an  original  document,  was  printed,  written, 
signed  or  executed  as  it  purports  to  have  been; 

(b)  as  a  copy,  is  a  true  copy ; 

(c)  as  a  copy  of  a  letter,  telegram,  cablegram 
or  telecommunication,  the  original  was  dis¬ 
patched  to  the  addressee  or  received  by  him, 
as  the  case  may  be. 


UH 
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Rule  349 
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(4)  Where  the  authenticity  or  dispatch  or  receipt  of 
any  document  is  so  admitted  by  any  party,  he  may  not 
thereafter  put  in  issue  the  authenticity  or  dispatch  or  receipt 
of  that  document  without  leave  of  the  court. 

31.11  Documents  in  the  Possession  of  a  Person  Not  a  Party 

(1)  Where  a  document  is  in  the  possession,  custody  or 
control  of  a  person  not  a  party  to  the  action,  any  party  may 
apply  to  the  court,  on  notice  to  such  person  and  to  every 
other  party,  for  an  order  for  the  production  for  inspection 
of  any  such  document  which  is  not  privileged. 

(2)  The  court  may  order  a  corporate  party  to  disclose 
all  relevant  documents  in  the  possession,  custody  or  control 
of  a  subsidiary  or  affiliated  corporation,  and  to  produce  for 
inspection  all  such  documents  which  are  not  privileged. 

(3)  No  order  shall  be  made  for  the  production  for 
inspection  of  any  such  document  unless  the  court  is  satisfied 
that  the  document  is  relevant  to  a  material  issue  in  the  action 
and  that  it  would  be  inequitable  to  require  the  applicant  to 
proceed  to  trial  without  having  discovery  of  that  document. 

(4)  Where  privilege  is  claimed  for  any  such  document, 
or  where  the  court  is  in  doubt  as  to  the  relevance  of,  or  the 
necessity  for  the  discovery  of  any  such  document,  the  court 
may  inspect  the  document. 

31.12  Any  Document  may  be  Impounded  for  Safe  Keeping 

The  court  may  order  that  any  relevant  document  be 
deposited  for  safe  keeping  with  the  registrar  and  thereafter 
that  document  shall  not  be  inspected  by  any  person  other 
than  a  party  to  the  action,  or  his  solicitor,  except  by  leave 
of  the  court. 


Rule  349 

349.  Where  a  document  la  in  the  poas eaalon  of  a  person  not  i  party  to 
the  action  and  the  production  of  such  document  at  a  trial  might  be  com¬ 
pelled,  the  court  may  at  the  Instance  of  any  party,  on  notice  to  such  per¬ 
son  and  to  the  opposite  party,  direct  the  production  and  inapection  there¬ 
of,  and  may  fire  directions  respecting  the  preparation  of  a  certified  copy 
that  may  be  used  for  all  purpoaea  in  lieu  of  the  original. 
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32.02(1) 

(2) 

NOTES 


RULE  32  EXAMINATION  FOR  DISCOVERY 
32.01  Definitions 

The  definitions  contained  in  Rule  31.01  also  apply  to 
this  rule. 

32.02  Who  May  Examine  and  Be  Examined 

(1 )  Any  party  to  an  action  may  examine  for  discovery, 
once,  without  leave,  any  other  party  thereto  who  is  adverse 
in  interest  to  him. 

(2)  Where  the  party  to  be  examined  is  a  corporation, 
the  examining  party  may  examine  an  officer,  director  or 
employee  thereof  on  behalf  of  the  corporation;  provided, 
however,  that  the  corporation  may  apply  to  the  court  at  any 
time  prior  to  the  examination  for  an  order  requiring  the 
examining  party  to  examine  some  other  officer,  director  or 
employee  thereof.  Where  an  officer,  director  or  employee 
of  a  corporation  has  been  so  examined,  no  other  officer, 
director  or  employee  thereof  may  be  so  examined  without 
leave  of  the  court. 

(3)  Where  an  action  is  brought  by  or  against  a  partner¬ 
ship  or  a  sole  proprietorship  in  the  firm  name,  any  person 
who  was,  or  is  alleged  to  have  been,  a  partner  or  the  sole 
proprietor,  as  the  case  may  be,  at  any  relevant  time,  may 
be  examined  on  behalf  of  the  partnership. 

(4)  Where  an  action  is  brought  by  or  against  an  un¬ 
incorporated  association,  an  officer  or  employee  may  be 
examined  on  behalf  of  the  association;  provided,  however, 
that  the  association  may  apply  to  the  court  at  any  time  prior 
to  the  examination  for  an  order  requiring  the  examining 
party  to  examine  some  other  officer  or  employee  thereof. 
Where  an  officer  or  employee  of  an  association  has  been  so 
examined,  no  other  officer  or  employee  may  be  so  examined 
without  leave  of  the  court. 


Rule  326(1) 

Rule  326  (2)  ,  (3) ,  (4) 


Rule  326 

H-IHApM,  to  „  action.  whether  plaintiff  or  defend  not.  maj. 
•  Ilhout  Older,  be  or.Ur  cumlncd  before  the  trial  (ouchln,  the  matter.  In 
™  ®od  m.r  be  compelled  to  attend 

ind  testify  In  the  umt  manner,  upon  the  ume  terms.  and  subject  to  the 
same  rules  of  examination  as  a  witness  eicept  as  hereinafter  provided. 

<21  In  the  cue  of  a  corporation,  anr  officer  or  .errant  of  .uch  corpo- 
|wl,holJl  order,  be  orallr  eiamlned  before  the  trial  touch!., 
Ihe  matter.  In  suction  br  any  part,  adrerae  In  Into  red  to  the  corpora. 

lt"n  m*7  *°  *“end  *nd  U"lff  loth,  urn.  manner  and 

upon  the  ume  term,  .ml  .ubj^t  to  the  urn.  rule,  of  rumination  u  a 
witness  except  as  hereinafter  provided. 

or  <o  the  court  to  hare  eumlned  an  officer 

or  servant  in  lieu  of  the  officer  or  servant  selected  to  be  examined 

“’/or “  officer  or  arrr.ol  of  .  corporation,  a 
party  Is  not  at  liberty  to  examine  any  other  officer  or  servant  without  an 
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(5) 

Rule 

331 

(6) 

Rule 

334 

(7) 

Rule 

333(2) 

(8) 

Rule 

333 (1) 

CONTINUED 

(5)  Where  an  action  is  brought  by  or  against  a  party 
under  disability,  the  litigation  guardian  or  committee,  as 
the  case  may  be,  may  be  examined  in  place  of  the  person 
under  disability,  or,  at  the  option  of  the  examining  party, 
the  person  under  disability  if  he  is  competent  to  give  evidence; 
provided,  however,  that  where  the  litigation  guardian  or 
committee  is  the  Official  Guardian  or  the  Public  Trustee, 
he  may  only  be  examined  with  leave  of  the  court. 

(6)  Where  an  action  is  brought  by  or  against  an  assignee, 
the  assignor  may  be  examined  in  addition  to  the  assignee. 

(7)  Where  an  action  is  brought  by  or  against  a  trustee 
of  the  estate  of  a  bankrupt,  the  bankrupt  may  be  examined 
in  addition  to  the  trustee. 

(8)  Where  an  action  is  brought  or  defended  for  the 
immediate  benefit  of  a  person  who  is  not  a  party  thereto, 
that  person  may  be  examined  in  addition  to  the  party  bringing 
or  defending  the  action,  as  the  case  may  be. 


Rule  331 

Ml.— (1)  Where  on  Infant  la  •  party,  any  party  adverse  In  Interest 
may  examine  the  next  friend  or  guardian  of  the  Infant  or,  at  his  option, 
the  infant,  If  he  Is  competent  to  give  evidence. 

(2)  Where  a  child  of  tender  years  does  not  understand  the  nature  of  an 
oath,  he  may  nevertheless  be  examined  for  discovery  If  possessed  of  suffi¬ 
cient  intelligence  to  be  examined  and  If  he  understands  the  duty  of  speak¬ 
ing  the  truth,  but  his  examination  shall  not  be  used  as  evidence  at  the  trial 
pursuant  to  rule  329  unless  otherwise  ordered  by  the  trial  Judge. 

(3)  Where  a  mentally  incompetent  person  not  so  found  by  inquisition 
or  Judicial  declaration  Is  a  party,  any  party  adverse  In  Interest  may  exam¬ 
ine  the  next  friend  or  guardian  of  the  mentally  Incompetent  person  or,  at 
hix  option  and  unless  otherwise  ordered,  the  mentally  Incompetent  person 
If  he  Is  competent  to  give  evidence. 

(4)  Where  a  mentally  Incompetent  person  not  so  found  by  Inquisition 
or  Judicial  declaration  does  not  understand  the  nature  of  an  oath,  he  may 
nevertheless  be  examined  for  discovery  if  possessed  of  sufficient  intelli¬ 
gence  to  be  examined  and  If  he  understands  the  duty  of  speaking  the  truth, 
but  his  examination  shall  not  be  used  as  evidence  at  the  trial  pursuant  to 
rule  329  unless  otherwise  ordered  by  the  trial  Judge. 

(5)  Where  a  mentally  Incompetent  parson  who  has  been  so  found  Is  a 
party,  any  party  adverse  In  Interest  may  examine  his  committee. 
(Amended,  O.  Reg.  M/73,  s.  29.] 

Rule  334 

334.  Where  an  action  Is  brought  by  an  assignee,  the  assignor  or  any 
o fTeer  or  servant  of  the  corporation,  where  the  corporation  Is  the  assig¬ 
nor,  may  without  older  be  examined  for  discovery. 

Rule  333 

333. — (1)  Where  an  action  Is  prosecuted  or  defended  for  the  Immedi¬ 
ate  benefit  of  a  person  or  a  corporation,  such  person  or  any  officer  or  ten¬ 
ant  of  such  corporation  may  without  order  be  examined  for  dlacovery. 

(2)  For  the  purpose  of  this  rule,  a  bankrupt,  an  officer  or  servant  ef  s 
bankrupt  corporation  or  a  trustee  under  the  Bankruptcy  Act  shall  be 
deemed  to  be  a  person  or  corporation  for  whose  immediate  benefit  the 
action  Is  prosecuted  or  defended. 
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32.03  (1) 


32.03  When  Proceedings  for  Examination  may  be  Initiated 

(1)  Proceedings  for  the  examination*  of  a  plaintiff 
for  discovery  may  only  be  initiated  after  the  examining 
party  has  delivered  his  Statement  of  Defence  and,  unless 
dispensed  with  on  consent,  his  Affidavit  of  Documents. 

(2)  Proceedings  for  the  examination  of  a  defendant 
for  discovery  may  only  be  initiated  after  the  defendant  has 
delivered  his  Statement  of  Defence  and,  unless  dispensed 
with  on  consent,  the  examining  party  has  delivered  his 
Affidavit  of  Documents,  or  after  the  defendant  has  been 
noted  in  default. 

32.04  Form  of  Examination  for  Discovery 

(1)  Subject  to  paragraph  (2),  an  examination  for  dis¬ 
covery  may  take  the  form  of  an  oral  examination  or,  at  the 
option  of  the  examining  party,  an  examination  by  written 
questions  and  answers,  but  the  examining  party  is  not  entitled 
to  subject  any  person  to  both  forms  of  examination  except 
by  leave  of  the  court. 

(2)  Where  a  person  is  liable  to  be  examined  by  more 
than  one  party,  the  examination  for  discovery  shall  take  the 
form  of  an  oral  examination,  unless  otherwise  agreed  by  all 
of  the  parties  entitled  to  examine  such  person. 

32.05  Oral  Examination  by  More  than  One  Party 

Where  any  party  is  liable  to  be  orally  examined  for 
discovery  by  more  than  one  party,  there  shall  be  but  one 
examination.  Any  adverse  party  may  initiate  the  examina¬ 
tion.  The  party  who  examined  first  may  cover  the  common 
ground  and  all  matters  relevant  to  the  issues  between  himself 
and  the  party  being  examined.  Any  other  party  may  then 
cover  any  common  ground  not  already  covered,  and  all 
matters  relevant  to  the  issues  between  himself  and  the 
party  being  examined. 


Rule  335 


/// 


Rule  336 

*?"  !h'frtr '°  ewnUied  hu  medeV.ull  In  „PI^. 
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32.06  Scope  of  Examination 

(1)  Any  person  being  examined  for  discovery  shall 
answer,  to  the  best  of  his  knowledge,  information  and 
belief,  any  proper  question  as  to  any  matter  or  document 
relevant  to  any  issue  in  the  action  and  no  question  may 
property  be  objected  to  on  the  ground  that, 

(a)  the  information  sought  is  evidence; 

(b)  the  information  sought  is  the  name  and 
address  of  a  potential  witness,  except  as 
provided  in  paragraph  (2); 

(c)  the  question  is  cross-examination;  provided, 
however,  that  the  question  is  relevant  to  an 
issue  in  the  action  and  is  not  directed  solely 
to  the  credibility  of  the  witness;  or 

(d)  the  question  is  cross-examination  on  the 
affidavit  of  documents  of  the  party  being 
examined. 

(2)  A  party  may  obtain  discovery  of  any  findings, 
opinions  and  conclusions  of  an  expert  communicated  to  the 
party  being  examined  and  relevant  to  an  issue  in  the  action; 
provided,  however,  that  the  party  being  examined  need  not 
disclose  such  information  nor  the  name  and  address  of  the 
expert  where, 

(a)  the  only  findings,  opinions  and  conclusions 
of  the  expert  relevant  to  an  issue  in  the  action 
were  made  or  formed  by  him  in  preparation 
for  contemplated  or  pending  litigation  and 
for  no  other  purpose,  and 

(b)  the  party  being  examined  undertakes  that  he 
will  not  call  the  expert  as  a  witness  at  the  trial. 
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32.06  (4) 


Rule  351 


CTTTH'P 

(3)  A  party  may  obtain  discovery  of  the  existence  and 
contents  of  any  insurance  policy  under  which  any  insurer 
may  be  liable  to  satisfy  part  or  all  of  any  judgment  which 
may  be  obtained  in  the  action  or  to  indemnify  or  reimburse 
any  party  for  any  monies  paid  by  him  in  satisfaction  of  the 
judgment,  but  such  information  shall  not  be  admissible  in 
evidence  at  the  trial  unless  it  is  relevant  to  an  issue  in  the  action. 

(4)  Where  any  information  may  only  become  relevant 
after  the  determination  of  one  or  more  of  the  issues  in  the 
action  and  the  disclosure  of  any  such  information  prior  to 
that  determination  would  seriously  prejudice  any  party,  he 
may  apply  to  the  court  for  leave  to  withhold  such  informa¬ 
tion  until  after  any  such  issue  has  been  determined. 

32.07  Effect  of  Refusal  to  Answer 

Where  any  party  being  examined  for  discovery  has 
refused  to  answer  any  proper  question,  or  has  refused  to 
answer  any  question  on  the  grounds  of  privilege,  he  may 
not  introduce  at  the  trial  the  information  so  refused  on 
discovery,  except  by  leave  of  the  trial  judge. 


Rule  351 

351.  If  the  party  from  whom  discovery  of  any  kind  or  Inspection  Is 
sought  objects  to  the  seme,  or  any  part  thereof,  the  court.  If  satisfied  that 
the  right  to  the  discovery  or  inspection  sought  depends  on  the  determina¬ 
tion  of  any  Issue  or  question  In  dispute  In  the  action,  or  that  for  any  other 
reason  It  Is  desirable  that  any  Issue  or  question  In  dispute  should  be  deter¬ 
mined  before  deciding  upon  the  right  to  the  discovery  or  Inspection,  msy 
order  that  such  Issue  or  question  be  determined  first,  and  reserve  the  ques¬ 
tion  as  to  the  discovery  or  inspection. 
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32.08  Effect  of  Counsel  Answering 

Any  question  on  an  examination  for  discovery  shall  be 
answered  by  the  party  being  examined  but,  where  there  is 
no  objection,  the  question  may  be  answered  by  counsel. 
Any  such  answer  shall  be  deemed  to  be  the  answer  of  the 
person  being  examined  unless,  before  the  conclusion  of  his 
examination,  he  expressly  repudiates,  contradicts  or  qualifies 
that  answer. 

32.09  Information  Subsequently  Obtained 

(1 )  Where  a  party  subsequently  obtains  information  by 
means  of  which  he  knows  that  his  answer  to  any  question  on 
his  examination  for  discovery  was  incorrect  or  incomplete 
when  made,  or  that  his  answer,  which  was  correct  and  com¬ 
plete  when  made,  is  no  longer  correct  or  complete,  he  shall 
forthwith  furnish  such  information  in  the  form  of  an  affidavit 
to  the  examining  party  and  to  every  other  party. 

(2)  Where  any  party  has  failed  to  comply  with  the  pro¬ 
visions  of  paragraph  (1),  he  may  not  introduce  at  the  trial  the 
information  subsequently  obtained,  except  by  leave  of  the 
trial  judge. 

32.10  Further  Discovery  with  Leave 

(1 )  The  court  may  grant  leave,  upon  such  terms  as  may 
seem  just,  to  examine  for  discovery  any  person  who  has,  or  is 
likely  to  have,  some  information  relevant  to  a  material  issue 
in  the  action,  where  such  person, 

(a)  was,  at  any  relevant  time,  an  employee,  agent, 
partner  or  spouse  of  a  party ; 

(b)  was,  at  any  relevant  time,  an  officer,  director 
or  auditor  of  a  corporate  party; 

(c)  is,  or  was,  at  any  relevant  time,  an  officer, 
director  or  employee  of  a  corporation  that 
was,  at  such  time,  a  subsidiary  or  affiliate  of 
a  corporate  party;  or 
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(d)  is  a  potential  witness,  other  than  an  expert 
retained  by  a  party  adverse  in  interest  to  the 
applicant  in  preparation  for  contemplated  or 
pending  litigation. 

(2)  An  order  under  paragraph  (1)  shall  not  be  made 
unless  the  court  is  satisfied  that  the  applicant  has  been  unable 
to  obtain  such  information  from  those  he  is  entitled  to 
examine  for  discovery,  or  from  the  person  sought  to  be 
examined,  and  that  it  would  be  inequitable  to  require  the 
applicant  to  proceed  to  trial  without  having  the  opportunity 
of  examining  that  person. 

(3)  A  party  who  examines  any  person  pursuant  to  an 
order  under  this  sub-rule  shall  serve  every  party  who  attended, 
or  was  represented,  on  the  examination  with  a  copy  of  the 
transcript  thereof  free  of  charge  and,  unless  otherwise  ex¬ 
pressly  ordered,  the  examining  party  shall  not  be  entitled 
to  recover  from  any  other  party  his  costs  of  such  examination. 

(4)  For  the  purpose  of  paragraph  (2)  of  Rule  32.1 1, 
the  examination  of  any  person  under  this  sub-rule  shall  not 
be  treated  as  the  examination  of  a  party  or  on  behalf  of  or  in 
place  of  a  party. 
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32.11(1) 

(2) 

(3) 

(4) 

(6) 


Rule 

329 

Rule 

329 

Rule 

329 

Rule 

329 

Rule 

331 

32.11  Use  of  Examination  for  Discovery  at  Trial 

(1)  At  the  trial  of  an  action,  any  party  may  use  in 
evidence,  if  otherwise  admissible,  all  or  any  part  of  the 
examination  for  discovery  of  an  adverse  party  as  an  admis¬ 
sion  made  by  that  party. 

(2)  The  evidence  of  any  person  examined  for  dis¬ 
covery  on  behalf  of,  or  in  place  of,  a  party  may  be  used, 
if  otherwise  admissible,  against  that  party  unless  otherwise 
ordered  by  the  trial  judge. 

(3)  Any  examination  for  discovery  may  be  used  at 
the  trial  for  the  purpose  of  impeaching  the  testimony  of  the 
deponent  as  a  witness  in  the  same  manner  as  any  previous 
inconsistent  statement  made  bv  a  witness  mav  be  used. 

(4)  Where  only  part  of  an  examination  is  introduced 
into  evidence,  any  adverse  party  may  request  the  introduction 
of  any  other  part  of  the  examination  which  qualifies  or  ex¬ 
plains  the  part  introduced. 

(5)  Where  a  party  introduces  in  evidence  all  or  any  part 
of  the  examination  of  any  adverse  party,  he  may  rebut  that 
evidence  by  introducing  any  other  admissible  evidence. 

(6)  The  evidence  of  a  party  under  disability  taken  on 
an  examination  for  discovery  may  only  be  used  at  the  trial  by 
leave  of  the  trial  judge. 

(7)  Where  the  deponent  has  died  or  is  unable  to  attend 
at  the  trial  or  to  testify  because  of  age,  infirmity,  illness,  or 
where  for  any  other  sufficient  reason  his  attendance  cannot 
be  obtained  or  compelled,  the  trial  judge  may  allow  the  exam¬ 
ination  to  be  used  for  any  purpose  by  any  party. 


Rule  329 

82t.  At  the  trial  of  an  action  or  lame,  any  party  may  use  In  evidence,  [ 
If  otherwise  admissible,  any  pari  of  the  examination  of  an  opposite  party 
snd  of  an  officer  or  servant  of  a  corporation  that  Is  an  opposite  party,  but 
the  judge  may  look  at  the  whole  of  the  examination,  and.  if  he  is  of  opin¬ 
ion  that  any  part  Is  so  connected  with  the  part  to  be  so  used  that  the  last- 
mentioned  part  ought  not  to  be  used  without  such  other  part,  he  may 
direct  such  other  part  to  be  put  in  evidence. 

Rule  331 

331.— (I)  Where  an  Infant  is  a  party,  any  party  adverse  In  Interest 
may  examine  the  next  friend  or  guardian  of  the  Infant  or,  at  his  option, 
the  Infant,  If  he  is  competent  to  give  evidence. 

(2)  Where  a  child  of  tender  years  does  not  understand  the  nature  of  an 
oath,  he  may  nevertheless  be  examined  for  discovery  If  possessed  of  suffi¬ 
cient  intelligence  to  be  examined  and  if  he  understands  the  duty  of  speak¬ 
ing  the  truth,  but  his  examination  shall  not  be  used  as  evidence  at  the  trial 
pursuant  to  rule  329  unless  otherwise  ordered  by  the  trial  Judge. 

(3)  Where  a  mentally  Incompetent  person  not  so  found  by  Inquisition  | 
or  judicial  declaration  is  a  party,  any  party  adverse  In  Interest  may  exam-  | 
Inc  the  next  friend  or  guardian  of  the  mentally  incompetent  person  or,  at 
hi*  option  and  unless  otherwise  ordered,  the  mentally  incompetent  person 

If  he  I*  competent  to  give  evidence. 

(4)  Where  a  mentally  incompetent  person  not  so  found  by  inquisition 
or  judicial  declaration  does  not  understand  the  nature  of  an  oath,  he  may 
nevertheless  be  examined  for  discovery  if  possessed  of  sufficient  intelli¬ 
gence  to  be  examined  and  if  he  understands  the  duty  of  speaking  the  truth, 
but  hi*  examination  shall  not  be  used  as  evidence  at  the  trial  pursuant  to 
rule  329  unless  otherwise  ordered  by  the  trial  judge. 

(5)  Where  a  mentally  Incompetent  person  who  has  been  so  found  is  a 
party,  any  party  adverse  in  Interest  may  examine  hij  committee. 
{Amended,  O.  Reg.  36/73,  s.  29.| 


(8)  An  examination  for  discovery  may  be  used  in  a  sub¬ 
sequent  action  involving  the  same  subject  matter  where  the 
parties  to  the  subsequent  action  include  both  the  party  so 
examined  and  the  examining  party  or  their  successors  in 
interest,  in  the  same  manner  and  to  the  same  extent  as  in  the 
nrioinnl  action. 
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33.01 
33.02 
33.03 (1) 
(2) 

33.04 


Rules  336;  344  (1) ;  345 
Rules  336;  344(1) 

Rules  229 (1) ;  336 
Rule  344 (2) 

Rule  336 
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RULE  33  PROCEDURE  ON  ORAL  EXAMINATIONS 

33.01  Place  of  Examination 

Where  the  person  to  be  examined  resides  in  Ontario, 
the  examination  shall  take  place  in  the  county  in  which  he 
resides,  unless  the  court  otherwise  orders. 

33.02  Where  Appointment  to  be  Obtained 

Where  the  person  to  be  examined  resides  in  Ontario, 
the  examining  party  shall  obtain  an  appointment  from  an 
official  examiner  in  the  county  in  which  the  examination 
is  to  take  place. 

* 

33.03  How  Attendance  Required 

(1)  Where  the  person  to  be  examined  is  a  party  to 
the  proceeding,  a  Notice  of  Appointment  (Form  33A)  shall 
be  served  upon  him  personally,  unless  he  has  a  solicitor  of 
record,  in  which  case  the  Notice  shall  be  served  upon  that 
solicitor. 

(2)  Where  the  person  to  be  examined  is  not  a  party, 
he  shall  be  personally  served  with  a  Summons  to  Witness 
(Form  33B)  instead  of  a  Notice  of  Appointment  and  paid 
proper  conduct  money,  unless  he  is  to  be  examined  on 
behalf  of  a  corporate  party  and  is  an  officer,  director  or 
employee  thereof,  in  which  case  it  shall  be  sufficient  to 
serve  a  Notice  of  Appointment  on  the  solicitor  of  record 
for  the  corporate  party. 

(3)  A  Summons  to  Witness  shall  be  served  by  leaving 
a  copy  thereof  with  the  witness  personally  and,  at  the  same 
time,  paying  or  tendering  to  him  the  proper  conduct  money, 
and  it  shall  not  be  necessary  for  the  process  server  to  produce 
the  original  or  have  it  with  him. 

33.04  Length  of  Notice  Required 

Where  the  person  to  be  examined  resides  in  Ontario, 
he  shall  be  given  not  less  than  7  days  notice  of  the  time  and 
place  of  the  examination,  unless  the  court  otherwise  orders. 


Rule  336 


•Wl  attend  ror«Kamin«tion  for  discovery  before  (he  proper  officer  In  (he 
cotin(y  In  which  he  resides  upon  service  of  an  appointment  upon  hi*  sollcl- 
or  or  where  an y  inch  person  l>  an  officer  or  servant  of  a  corporation 
pwty  (o  an  acllon  upon  (he  solicitor  of  (he  corporadon,  seven  da ya  before 
Ine  day  appointed  for  the  examination. 

(2)  The  solicitor  shall  forthwith  communicate  the  appointment  to  the 
Person  required  to  attend.  [Amended.  O.  Re*.  62H/76.  ss.  10, 11.  J 

•nd MS7**  •“*nd‘nc*  of  *  p'rBon  W  also  be  required  under  nilea  144 
Rule  344 


344. — (1)  Any  party  who  Is  liable  to  be  examined  may  be  required  to 
attend  before  the  proper  officer  In  the  county  In  which  he  resides,  for 
examination,  upon  being  served  with  an  appointment.  (Amended,  O.  Re*. 
428/74,  s.  12.) 

(2)  Any  person  not  a  party  but  liable  to  be  examined  shall  be  served 
with  a  subpoena  and  paid  the  proper  conduct  money. 


Rule  346 

344.  An  order  may  be  made  for  the  examination  of  any  person  liable  to 
be  examined  as  aforesaid  before  any  other  person  or  in  any  other  county. 


Rule  229 

229. — (I)  Where  a  person  has  made  an  affidavit  of  merits  or  an  affi¬ 
davit  to  be  used  upon  a  motion  or  at  a  trial  or  on  a  reference,  he  may  br 
cross-examined  thereon  before  any  officer  having  jurisdiction  In  Ihe 
county  In  which  the  witness  resides,  upon  the  solicitor  of  the  party  on 
whose  behalf  the  affidavit  has  been  filed  being  served  with  an  appoint¬ 
ment  two  days  before  the  day  appointed  for  the  cross-examination. 


Rule  229 

(2)  The  solicitor  shall  forthwith  communicate  the  appointment  U  the 
person  required  to  attend. 


J  J.U  / 
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Kuko  229  (4)  ; 


327;  328 


PROCEDURE  ON  ORAL  EXAMINATIONS 

33.05  Notice  to  Other  Parties 

Every  other  party  to  the  proceeding  shall  be  given  the 
same  notice  of  the  time  and  place  of  the  examination  as  that 
required  to  be  given  to  the  person  being  examined. 

33.06  Person  Examined  to  be  Sworn 

(1)  The  person  being  examined  shall  be  sworn  before 
he  is  examined  and,  where  the  examination  is  conducted  in 
Ontario,  the  oath  may  be  administered  by  any  commissioner 
for  taking  affidavits  in  Ontario. 

(2)  Where  the  person  being  examined  does  not  under* 
stand  the  language  or  is  deaf  or  mute,  it  shall  be  the  responsi¬ 
bility  of  the  person  being  examined  to  provide,  at  the  expense 
of  the  examining  party,  a  competent  and  independent  inter¬ 
preter  who,  before  the  person  to  be  examined  is  sworn,  shall 
be  sworn  to  accurately  interpret  the  administration  of  the 
oath  and  the  questions  to  be  put  to  the  person  being  examined 
and  his  answers  thereto. 

+ 

33.07  Where  Person  to  be  Examined  Resides  out  of  Ontario 

( 1 )  Where  the  person  to  be  examined  resides  out  of 
Ontario,  the  court  shall  determine, 

(a)  the  place  of  examination; 

(b)  the  person  before  whom  the  examination  is 
to  be  conducted;  and 


Rule  229  (j)  The  attendance  of  such  a  person  may  also  be  required  under  rules 
U4  and  345. 

(41  Where  any  such  person  resides  out  of  Ontario  the  court  may  ardtr 
that  such  cross-examination  be  taken  at  such  place  and  In  such  manner  as 
seems  just  and  convenient,  and  service  of  the  order  and  of  all  papers  neces¬ 
sary  to  obtain  the  cross-examination  may  be  made  on  the  solicitor  of  Ihe 
party  on  whose  behalf  the  affidavit  has  been  filed.  (Amended,  0.  Re*. 
628H6.  ss.  3-5.) 


Rule  327 

STt.  Where  a  party  to  be  examined  is  out  of  Ontario,  the  court  mar 
order  the  examination  to  be  UJten  at  such  place  and  In  such  manner  as 
seems  Just  and  convenient,  and  service  of  the  order  and  of  all  papers  neces¬ 
sary  to  obtain  the  examination  may  be  made  on  the  solicitor  of  the  party. 
I  Amended,  O.  Re*.  628/74,  a  8.J 


Buie  328 

>28.  Ttw  court  may  order  an  examination  for  discovery  at  such  place 
and  In  such  manner  as  are  deemed  just  and  convenient  of  an  officer  or 
•errant  residing  out  of  Ontario  of  any  corporation  party  to  an  action,  and 
•erviee  of  the  order  and  of  ell  papers  necessary  to  obtain  such  examination 
■ay  be  made  upon  the  aodeRor  for  such  party.  (Amended,  O.  Ref.  <28/78, 
s.1.1 


* 

Rule  282 


commlMlo"  .hall  be  executed  with  the  aid  of  Interpreter  nominated  by 
th!  IT  ,nd  "0r"  *°  truly  Ih.  question,  to  t*  pul  I. 

Enih.'h"*  ,nd  H  *nd  MMillttllon  •Kail  ko  takin  la 


(c)  the  length  of  notice  to  be  given. 


(2)  Where  the  person  to  be  examined  is  not  a  party, 
and  resides  out  of  Ontario,  the  court  shall  fix  the  amount 
of  conduct  money  to  be  paid  to  him  and,  if  requested,  the 
court  shall  direct  the  issuance  of  a  Letter  of  Request,  as 
provided  in  Rule  53. 


(3)  Where  the  examination  is  conducted  out  of  Ontario, 
the  oath  may  be  administered  by  any  commissioner  appoin¬ 
ted  by  the  court  for  taking  evidence  out  of  Ontario,  any 
commissioner  for  taking  affidavits  in  Ontario,  or  by  any 
person  authorized  to  take  affidavits  in  the  jurisdiction  where 
the  examination  is  conducted. 
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MOTES 


33.08  (1) 
(3) 


33.09 


Rule  340 
Rule  341 
Rules  332;  338 


PROCEDURE  ON  ORAL  EXAMINATIONS  RULE  33 

33.08  Production  of  Documents  on  Examination 

(1)  The  person  to  be  examined  shall  bring  to  the 
examination  and  produce  for  inspection  all  documents  in 
his  possession,  custody  or  control,  which  are  not  privileged, 
that  he  is  required  to  produce  by  Rule  31.05  (2)  or  by  the 
Notice  of  Appointment  or  the  Summons  to  Witness  served 
upon  him,  as  the  case  may  be. 

(2)  Where  it  is  not  practicable  for  the  person  being 
examined  to  bring  all  such  documents  with  him  to  the 
examination,  he  shall  make  them  available  for  inspection 
by  the  examining  party  at  some  other  mutually  convenient 
time  and  place  prior  to  the  examination. 

(3)  Where  any  person  admits,  upon  his  examination, 
that  he  has  in  his  possession,  custody  or  control  any  other 
document  relevant  to  the  matters  in  question  in  the  pro¬ 
ceeding,  which  is  not  privileged,  he  shall  produce  it  for 
inspection  by  the  examining  party  forthwith,  if  he  has  the 
document  with  him;  and,  if  not,  within  2  days  thereafter. 

33.09  Re-Examination 

Any  person  being  examined  or  cross-examined  may 
be  re-examined  at  the  conclusion  of  the  examination  or 
cross-examination,  by  his  own  counsel,  or  by  any  party 
adverse  in  interest  to  the  examining  party,  and  such  re¬ 
examination  shall  be  proceeded  with  immediately  after 
the  examination  or  cross-examination. 


Rule  340 

_ Th' 1 **  '“mined  or  an,  party  to  the  action  ahall.  If  ao 

required  by  the  .ubpoena  or  notice,  produce  on  the  r rumination  all  book., 
paper,  and  document,  rel.tln,  t„  the  matte™  In  Ua„,  that  he  could  be 
required  lo  produce  at  a  trial. 


Rule  341 

Ml.  Where  a  person  admit*,  upon  hia  examination,  that  he  haa  in  hia 
curtody  or  power  any  such  document,  the  examiner  may  direct  him  to  pro¬ 
duce  It  for  the  inspection  of  the  party  examining,  and  for  that  purpose 
xllow  a  reasonable  time. 


Rule  332 

Mi.  Any  peraon  examined  for  discovery  may  be  farther  examined  m 
hia  own  behalf,  or  on  behalf  of  the  corporation  whoae  officer  or  servant  he 
la,  In  relation  to  any  matter  respecting  which  he  haa  been  ao  examined, 
and  such  explanatory  examination  ahall  be  proceeded  with  immediately 
after  the  examination  In  chief. 


Rule  338 

338.  Any  witness  examined  la  subject  to  cross-examination  and  re-ex¬ 
amination,  and  the  examination,  cross-examination  and  re-examlnatloa 
shall  be  conducted  as  nearly  as  may  be  as  at  a  trial. 


/lb 

NOTES 


33.10  (1) 
(2) 


Rule  342 
Rule  343 


33.10  Objections 

(1)  Where  any  person  being  examined  objects  to 
answering  any  question  put  to  him,  the  question  and  the 
nature  of  the  objection  and  a  brief  statement  of  the  reason 
therefor  shall  be  recorded. 

(2)  Subject  to  review  on  a  motion  to  the  court,  an 
Official  Examiner  may  make  rulings  in  respect  of  the  con¬ 
duct  of  an  examination;  but,  a  ruling  as  to  the  propriety 
of  any  question,  to  which  objection  has  been  taken,  may 
only  be  obtained  by  applying  to  the  court. 


Rule  342 

342.  If  ■  person  under  examination  objects  to  a  question  put  to  him, 
(be  question  and  the  objection  shall  be  noted,  and  the  validity  of  such 
objection  shall  be  decided  by  the  examiner,  whose  decision  shall  also  be 
noted. 

Rule  343 

343.  Any  direction  or  ruling  of  the  examiner  la  subject  to  review  upsa 
any  motion  with  respect  to  such  examination  without  an  appeal. 


(3)  Any  question  objected  to  may,  on  consent,  be 
answered  subject  to  the  objection,  in  which  case  a  ruling  shall 
be  obtained  from  the  court  before  such  evidence  is  used  at  a 
trial  or  hearing. 


NOTFS 
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33.11  Protective  Order 

(I)  Any  examination  may  be  adjourned  by  the  person 
being  examined  or  by  any  party  present  or  represented  on  the 
examination  for  the  purpose  of  applying  to  the  court  for 
directions  as  to  the  continuation  of  it,  or  for  an  order  termi¬ 
nating  the  examination  or  limiting  the  scope  thereof  where, 

(a)  the  right  to  examine  is  being  abused  by  an 
excess  of  improper  questions  or  interfered 
with  by  an  excess  of  improper  interruptions 
or  objections, 

(b)  the  examination  is  being  conducted  in  bad 
faith,  or  in  an  unreasonable  manner  so  as  to 
annoy,  embarrass  or  oppress  the  person  being 
examined; 

(c)  the  examination  is  excessive  in  length  having 
regard  to  the  nature  of  the  proceeding; 

(d)  many  of  the  answers  to  the  questions  are 
evasive,  unresponsive  or  unduly  prolix;  or 

(e)  there  has  been  a  neglect  or  improper  refusal 
to  produce  any  relevant  document  in  the 
possession,  custody  or  control  of  the  person 
being  examined,  which  is  not  privileged,  that 
he  was  required  to  produce  by  these  rules  or 
by  the  Notice  of  Appointment  or  the  Sum¬ 
mons  to  Witness  served  upon  him,  as  the  case 
may  be. 

(2)  On  any  such  motion,  the  court  may  order  the 
person  whose  improper  conduct  necessitated  the  motion  or 
the  person  who  improperly  brought  the  motion,  as  the  case 
may  be,  to  personally  pay  forthwith  the  costs  of  the  motion, 
any  costs  thrown  away  and  the  costs  of  any  continuation  of 
the  examination,  and  fix  those  costs',  or  make  such  other 
order  as  may  seem  just. 


33.12 


Rules  229(5) ;  227;  330 


ii% 
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33.12  Penalty  for  Refusal  or  Neglect 

Where  any  person  refuses  or  neglects  to  attend  at  the 
time  and  place  appointed  for  his  examination  or  refuses  to 
be  sworn,  or  to  answer  any  proper  question,  or  to  produce 
any  document  which  he  is  bound  to  produce,  or  to  comply 
with  any  protective  order,  the  court  may, 

(a)  where  any  objection  is  held  to  be  improper, 
order  the  person  being  examined  to  re-attend 
at  his  own  expense  and  answer  that  question 
and  any  proper  questions  arising  from  his 
answer  thereto; 

Jt 

(b)  if  he  is  a  party,  or  an  officer,  director  or 
employee  of  a  corporate  party,  dismiss  the 
proceeding  or  strike  out  the  Statement  of 
Defence,  as  the  case  may  be; 

(c)  strike  out  his  evidence,  or  any  part  thereof, 
including  any  affidavit  made  by  him;  and 

(d)  make  such  other  order  as  may  seem  just. 


Rule  229  (5)  Where  any  person  refuse*  or  neglects  to  attend  at  the  time  or  plar* 

appointed  for  hia  croa*-e*aminatlon  on  hit  affidavit,  or  refute*  ta  te 
■worn  or  to  an*wer  any  proper  question  put  to  him,  proceedlnfi  maj 
forthwith  be  had  for  attachment  and  the  court  may  alao,  or  in  lieu  thereaf. 
order  that  the  affidavit  he  struck  out.  (Amended,  O.  Ref.  286/71,  a.  4.) 

Rule  227 

227.— (I)  An  attendance  on  a  motion,  or  on  an  appointment  before  a 
master,  registrar  or  other  officer,  for  half  an  hour  nest  Immediately  fol- 
lowing  the  return  thereof,  ahall  be  deemed  a  sufficient  attendance,  and  na 
such  motion  ahall  be  made  or  matter  be  proceeded  with  es  parte,  before 
theesplry  of  auch  half-hour.  (Amended,  O.  Reg.  620/78.  a.  II.) 

(2)  Notwithstanding  thla  rule,  the  Taainf  Officer  may  proceed  ei 
parte  after  the  expiration  of  fifteen  mlnutea  from  the  time  appointed. 
I  Amended,  O.  Reg.  461/77.  a.  2.1 


330.  Where  any  peraon  rebut,  or  nejleeu  to  attend  at  lha  time  and 
place  appointed  for  hi.  examination,  or  refute,  to  be  .worn  or  to  answer 
•ny  proper  duration  pul  to  him.  proceedlnfi  may  forthwith  he  had  for 
attachment,  end  the  court  may  alwi  or  In  lieu  thereof,  dl.mira  the  action 

h!n7lT,lrt  TT"  h  *  pUin,ifr °r  *"  omc"  °r  •*"“!  ■  corpora- 

„  " or  <“* defence,  If  where  any  auch  prLl. a 

plaintiff  or  an  officer  or  eervanl  of  a  corporal!  in  plaintiff  or  .trike  out  the 
defence.  If  any,  where  any  .uch  peraon  I.  a  defendant  or  an  officer  or  sere- 
ant  of  a  corporation  defendant.  (Amended,  O.  Re,.  286/11,  a.  9.) 


* 

Rule  277 


L  T .  ceiuaea  to  attend 

■loner,  judgment  may  paw  against  him. 


Rule  229 


P.r^u£“  '0rth’'"h  — •  «“  appointment  to  the 
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33.13  Ruie  339 
33-14  Rule  339 
33 • 15  Rule  339 


33.13  Examination  to  be  Recorded 

On  evefy  examination,  the  Official  Examiner,  or  his 
designee,  shall  record  the  entire  examination  in  question 
and  answer  form,  unless  the  court  otherwise  orders,  or  the 
parties  otherwise  agree. 

33.14  Typewritten  Transcript 

(1)  Where  requested  to  do  so  by  any  party  to  the  pro¬ 
ceeding,  the  Official  Examiner,  or  his  designee,  shall  forthwith 
prepare  a  typewritten  transcript  of  the  examination. 

(2)  The  transcript  shall  be  certified  as  correct  by  the 
Official  Examiner,  or  by  the  person  recording  the  examina¬ 
tion,  but  need  not  be  read  to  or  signed  by  the  person  being 
examined. 

(3)  A  copy  of  the  transcript  so  certified  shall  be  receiv¬ 
able  in  evidence,  if  otherwise  admissible,  without  proof  of  the 
signature  of  the  Official  Examiner  or  of  the  person  recording 
the  examination. 

(4)  Forthwith  after  the  transcript  is  prepared,  the 
Official  Examiner  shall  send  one  copy  thereof  to  each  party 
to  the  proceeding  who  has  ordered  a  transcript  and,  if  re¬ 
quested,  provide  an  additional  copy  for  the  use  of  the  court. 

33.1 5  When  Transcript  to  be  Filed 

(1)  A  copy  of  the  transcript  for  the  use  of  the  court 
need  only  be  filed  at  the  trial  or  hearing  of  the  proceeding 
and  then  only  where  reference  is  made  thereto  by  any  party 
to  the  proceeding;  provided,  however,  that  where  it  is  inten¬ 
ded  to  make  reference  thereto  on  the  hearing  of  any  motion 
or  application,  a  copy  of  the  transcript  for  the  use  of  the 
court  shall  be  filed  in  the  Court  Office  at  the  place  where 
the  motion  or  application  is  to  be  heard  jiot  later  than  4  p.m. 
on  the  day  preceding  the  hearing  thereof. 

(2)  The  transcript  of  an  examination  shall  not  be 
given  to,  or  read  by,  the  trial  judge  until  reference  thereto 
is  made  by  any  party  at  the  trial. 


Rule  339 

339. — (1)  The  examination,  unless  otherwise  ordered  or  agreed  upon, 
■hail,  If  the  examiner  is  a  shorthand  writer  or  a  shorthand  writer  Is  avail¬ 
able.  be  taken  in  shorthand  by  the  examiner  or  by  a  shorthand  writer 
approved  and  duly  sworn  by  him  and  shall  be  taken  down  by  question  and 
answer,  and  it  is  not  necessary  for  the  depositions  to  be  read  over  to,  or 
signed  by,  the  person  examined. 

(2>  A  copy  of  the  depositions  so  taken,  certified  by  the  person  taking 
them  as  correct,  and,  If  such  person  be  not  the  examiner,  also  signed  by 
the  examiner,  shall  be  received  In  evidence  saving  all  Just  exceptions. 

(3)  The  depositions  taken  by  the  examiner  shall,  upon  payment  of  his 
fees,  be  returned  to  and  filed  In  the  office  in  which  the  proceedings  are 
carried  on. 


33.17 


Rule  337 


NOTFS 


33.16  Examinations  on  Consent 

(1)  Notwithstanding  the  foregoing  provisions  of  this 
rule,  the  person  being  examined  and  all  parties  to  the  pro¬ 
ceeding  entitled  to  notice  of  the  examination  may  consent 
to  the  time  and  place  of  the  examination,  and  to  dispense 
with  notice  thereof,  or  they  may  consent  to  the  length  and 
form  of  notice  to  be  given. 

(2)  All  of  the  applicable  provisions  of  this  rule  shall 
apply  to  any  such  examination,  except  to  the  extent  that 
they  have  been  waived  by  any  such  consent. 

33.17  Application  of  the  Rule 

Subject  to  the  provisions  of  any  other  rule,  the  provisions 
of  this  rule  shall  apply  to  the  oral  examination  or  cross- 
examination,  other  than  in  court,  of  any  person  or  party 
liable  to  be  so  examined  under  these  rules. 


Rule  337 

337.  RuEes  338  to  346  apply  to  the  examination  of  a  witneaa  upon  a 
motion  or  under  an  order  and  to  cro*s-e  lamination  upon  affidavits  and  to 
all  examinations  for  discovery- 


NQIES 


RULE  34  PROCEDURE  ON  WRITTEN  EXAMINATIONS 

34.01  Questions 

An  examination  for  discovery  by  written  questions  and 
answers  shall  be  conducted  by  the  examining  party  serving 
a  list  of  the  questions  to  be  answered  upon  the  party  to  be 
examined,  and  upon  every  other  party. 

34.02  Answers 

Written  questions  shall  be  answered  by  the  affidavit  of 
the  party  being  examined,  and  that  affidavit  shall  be  served 
on  the  examining  party,  and  upon  every  other  party  within 
1 5  days  after  service  of  the  list  of  questions. 

34.03  Objections 

An  objection  to  answering  any  question  shall  be  made 
in  the  affidavit  of  the  party  being  examined  and  a  brief 
statement  of  the  reason  therefor  shall  be  stated  therein. 


Id  TL 
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34.04  Failure  to  Answer 

(1)  Where,  upon  receipt  of  the  answers,  the  party 
examining  is  not  satisfied  with  the  answer  to  any  particular 
question  or  where  the  answer  to  some  particular  question 
suggests  a  new  line  of  questioning,  the  examining  party 
may,  within  10  days  of  the  receipt  of  that  answer,  submit 
a  further  list  of  written  questions  which  shall  be  answered 
within  15  days  thereafter. 

(2)  Where  the  party  being  examined  fails  to  answer 
any  question  or  where  his  answer  to  any  question  is  insuffi¬ 
cient,  the  court  may,  upon  such  terms  as  may  seem  just, 
make  an  order  requiring  him  to  answer  such  question,  or 
to  make  a  further  answer  thereto,  or  to  answer  any  other 
question  either  by  affidavit  or  on  oral  examination. 

(3)  Where  it  appears  from  reading  all  the  answere  to 
the  written  questions  that  they  are  evasive,  unresponsive  or 
otherwise  unsatisfactory,  the  court  may  make  an  order  requir¬ 
ing  the  party  so  examined  to  submit  to  oral  examination 
upon  such  terms  as  to  costs  or  otherwise  as  may  seem  just. 

34.05  Penalty  for  Refusal  or  Neglect 

Where  any  person  refuses  or  neglects  to  answer  any 
question  properly  put  to  him  on  a  written  examination  or 
to  produce  any  document  he  is  bound  to  produce,  he  and 
the  party  on  whose  behalf  he  is  being  examined  shall  be 
liable  to  the  same  penalty  for  such  refusal  or  neglect  as  in 
the  case  of  an  oral  examination. 

35 
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NOTES 


35.01  (1) 
(2) 

(3) 

(4) 


Rule  372(1) 

Rule  372  (1)  ,  (2) 
Rule  372(1) 

Rule  372(2) 


RULE  35  INSPECTION  AND  PRESERVATION 
OF  PROPERTY 


35.01  Order  for  Inspection 

(1)  Where  the  inspection  of  any  real  or  personal 
property  appears  to  be  necessary  for  the  proper  determina¬ 
tion  of  any  issue  in  an  action,  the  court  may,  upon  the 
motion  of  any  party,  make  an  order  for  the  inspection  of 
any  such  property  by  any  party  or  his  duly  authorized 
representative. 

(2)  For  the  purpose  of  any  such  inspection,  the  court 

may, 

(a)  authorize  the  entry  upon  any  real  property  in 
the  possession  of  any  party  or  in  the  posses¬ 
sion  of  any  person  not  a  party  ; 


Rule  372 

172.— (I )  The  court  may.  upon  the  application  of  any  party  a niW* 
such  term*  an  neem  just,  make  any  order  for  the  detention  or  pc e*er»si«* 
of  property,  being  ihe  subject  of  the  action,  or  for  the  Inspection  af 
property,  the  inspection  of  which  is  necessary  for  the  proper  detrrmt"*- 

lion  of  the  question  in  dispute,  and  for  all  or  any  of  the  purpoaea  aforesaid 
may  authorize  any  person  or  persons  to  enter  upon  or  into  any  land  or 
bultdina  in  the  possession  of  a  party  and  may  authorize  any  samples  to  be 
taken,  or  any  observation  to  be  made  or  experiment  to  be  tried,  that  may 
seem  necessary  or  expedient  for  the  purpose  of  obtaining  full  information 
or  evidence. 

(2)  The  court  may  also  on  notice  to  any  person  not  a  party  to  the 
action  make  an  order  authorizing  entry  upon  or  Into  any  lands  or  building 
in  ihe  possession  of  such  person  for  the  purposes  of  such  inspection. 


(b)  permit  the  measuring,  surveying,  or  photo¬ 
graphing  of  the  property  in  question,  or  of 
'any  particular  object  or  operation  thereon; 
or 


(c)  permit  the  taking  of  any  samples,  the  making 
of  any  observations  or  the  conducting  of  any 
tests  or  experiments  in  respect  of  such  pro¬ 
perty. 

(3)  The  order  shall  specify  the  time,  place  and  manner 
of  making  the  inspection  and  may  prescribe  such  other  terms 
and  conditions,  including  the  payment  of  compensation,  as 
to  the  court  may  seem  just. 


(4)  Where  the  property  to  be  inspected  is  in  the  posses¬ 
sion  of  any  person  not  a  party,  no  order  for  inspection  shall 
be  made  without  notice  to  such  person,  unless  the  giving  of 
such  notice,  or  the  time  required  to  do  so,  might  entail 
serious  consec  °nces  to  the  party  seeking  the  order. 


35.02 

35.03 

35.04 


Rules  369;  372(1) 
Rule  369 
Rule  371 
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35.02  Order  for  Preservation 

The  court  may  make  an  order  for  the  custody,  deten¬ 
tion  or  preservation  of  any  personal  property  in  question  in 
the  action  or  relevant  to  any  issue  in  the  action  and,  where 
any  such  property  is  of  a  perishable  nature  or  likely  to 
deteriorate  or  for  any  other  reason  ought  to  be  sold,  the 
court  may  order  the  sale  thereof  in  such  manner  and  upon 
such  terms  as  to  the  court  may  seem  just. 

35.03  Specific  Fund 

Where  the  right  of  any  party  to  a  specific  fund  is  in 
dispute,  the  court  may  order  the  fund  to  be  paid  into  court 
or  otherwise  secured  on  such  terms,  if  any,  as  to  the  court 
may  seem  just. 

35.04  Recovery  of  Personal  Property  Subject  to  Lien 

Where  any  party  from  whom  the  recovery  of  personal 
property  is  claimed  does  not  dispute  the  title  of  the  party 
making  the  claim,  but  seeks  to  retain  the  property  as  security 
for  monies  alleged  to  be  owing  to  him,  by  virtue  of  a  lien  or 
otherwise,  the  court  may  order  the  party  claiming  recovery 
of  the  property  to  pay  into  court,  or  otherwise  secure  the 
monies  alleged  to  be  owing  and  such  further  sum,  if  any,  for 
interest  and  costs  as  the  court  may  direct.  Upon  compliance 
with  the  order,  the  property  in  question  shall  be  delivered  to 
the  party  claiming  recovery  thereof  and  the  monies  in  court 
or  the  security  as  furnished  shall  abide  the  event  of  the  action. 


Rule  369 

S6B.  Where  there  la  ■  diepute  arising  upon  a  contract  or  an  allerri 
contract  affecting  the  title  to  any  property,  the  court  may  make  an  order 
for  the  preservation  or  interim  custody  of  the  property,  or  may  order  that 
the  amount  In  diaputc  be  brought  into  court  or  otherwise  secured,  or  mat 
order  the  sale  of  the  property  and  the  payment  of  the  proceeds  into  court 

Rule  372 

372.— (1)  The  court  may.  upon  the  application  of  any  party  and  upoa 
such  terms  as  seem  just,  make  any  order  for  the  detention  or  preservation 
of  property,  being  the  subject  of  the  action,  or  for  the  inspection  of  any 
property,  the  inspection  of  which  Is  necessary  for  the  proper  determina¬ 
tion  of  the  question  in  dispute,  and  for  all  or  any  of  the  purposes  aforesaid 
may  authorise  any  person  or  persons  to  enter  upon  or  Into  any  land  or 
building  in  the  possession  of  a  party  and  may  authorise  any  samples  to  be 
taken,  or  any  observation  to  be  made  or  experiment  to  be  tried,  that  may 
seem  necessary  or  expedient  for  the  purpose  of  obtaining  foil  informatioa 
or  evidence. 

Rule  371  * 

371.  Where  a  plaintiff  seeks  to  recover  specific  property  other  Ikes 
land,  and  the  defendant  does  not  dispute  the  title  of  the  plaintiff,  kn 
claims  to  retain  the  property  by  virtue  of  a  lien  or  otherwise  as  secunu 
for  money,  the  court  may  order  that  the  plaintiff  pay  into  court,  to  iMt 
the  event  of  the  action,  the  amount  of  money  In  respect  of  which  the  lies 
or  security  is  claimed,  and  such  further  sum,  If  any.  for  Interest  and  rwo 
as  the  court  directs,  and  that,  upon  such  payment  Into  court  being  nta it. 
the  property  claimed  be  given  up  to  him. 

*  _ _ ^ 

Rule  370 

370.  The  court  may,  at  any  time,  order  the  aale,  In  such  manner  aid 
on  such  terms  as  seem  just,  of  any  goods,  wares  or  merchandise  that  mat 
be  of  a  perishable  nature  or  likely  to  be  injured  from  keeping,  or  which  fw 
any  other  reason  It  may  be  desirable  to  have  sold  at  once. 
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RULE  36  MEDICAL  EXAMINATION  OF  PARTIES 

36.01  Definition 

For  the  purpose  of  this  rule,  legally  qualified  medical 
practitioner  includes  a  person  licensed  to  practise  dentistry 
under  The  Health  Disciplines  Act,  1974. 

36.02  Who  May  be  Examined 

( 1 )  Where  the  physical  or  mental  condition  of  any 
party  to  an  action  is  in  issue,  the  court  may  order  him  to 
submit  to  a  physical  or  mental  examination,  or  both. 

(2)  Where  the  initial  allegation  concerning  the  physical 
or  mental  condition  of  a  party  to  an  action  originates  in  the 
pleading  of  an  adverse  party,  an  older  under  paragraph  (1) 
may  only  be  made  where  the  court  is  satisfied  that  there  is 
good  reason  to  believe  that  there  is  real  substance  to  the 
allegation  and  that  the  allegation  is  relevant  to  a  material 
issue  in  the  action. 

36.03  Who  May  Examine 

A  physical  or  mental  examination  of  a  party  ordered 
by  the  court  under  this  rule  shall  be  conducted  by  one  or 
more  legally  qualified  medical  practitioners  appointed  by 
the  court  for  that  purpose. 

36.04  Order  for  Examination 

(1)  An  order  for  the  physical  or  mental  examination 
of  a  party  shall  only  be  made  upon  the  motion  of  an  adverse 
party  and  upon  notice  to  all  other  parties  to  the  action. 

(2)  The  order  shall  specify  the  time,  place  and  scope 
of  the  examination,  and  shall  name  the  medical  practitioner 
or  practitioners  by  whom  it  is  to  be  made. 
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Section  78 


Section  78 

78. — (I)  In  any  action  or  proceeding  for  the  recovery  of  damafee  or 
other  compensation  for  or  In  reaped  of  bodily  Injury  sustained  by  any  per¬ 
son,  the  court  which,  or  the  Judge,  or  the  person  who  by  consent  of  par¬ 
ties,  or  otherwise,  has  power  to  fix  the  amount  of  the  damages  or  compen¬ 
sation,  may  order  that  the  person  In  reaped  of  whose  Injury  damage*  or 
compensation  are  souyht  submit  himself  to  a  physical  examination  by  a 
leyslly  qualified  medical  practitioner  or  by  more  than  one  loyally  quali¬ 
fied  medical  practitioners,  but  no  medical  practitioner  who  Is  a  witness  on 
either  side  shall  be  appointed  to  make  the  examination.  R.8.O.  1*80, 
c.  187,  s.  76(1). 

(2)  Any  legally  qualified  medical  prad  it  loner  may  In  connection  with 
an  examination  under  subsedlon  1  ask  the  person  belny  examined  any 
questions  that  may  be  relevant  to  the  purpose  of  the  examination. 

(5)  Any  answer  ytven  or  statement  made  by  a  person  belny  examined 
during  an  examination  under  subsection  1  that  Is  relevant  to  the  purpose 
of  the  examination  is  admissible  In  evidence. 

(4)  No  person,  other  than  the  person  belny  examined  and  the  one  or 
more  medical  practitioners  making  the  examination,  shall  be  present  dur¬ 
ing  the  examination  except  with  the  consent  of  the  parties  or  as  may  be 
ordered  by  the  court.  Judge  or  other  person  who  ordered  the  examination. 
1966,  c.  73.  s.  2. 

(6)  The  court.  Judge  or  other  person  may  order  a  second  examination 
or  further  examinations  upon  such  terms  as  to  costs  as  are  considered 
proper. 

(6)  Every  such  medical  practitioner  shall  be  selected  by  the  court, 
Mr*  or  person  making  the  order,  and  may  afterwards  be  a  witness  on  the 
trial  unless  the  court.  Judge  or  person  before  whom  the  action  or  proceed¬ 
ing  Is  tried  otherwise  directs. 

(7)  In  this  section,  “legally  qualified  medical  practitioner”  Includes  a 
person  licensed  to  practise  dentistry  under  The  Dentistry  Act.  R.S.O.  I960, 
c.  197.  s.  75(2-4). 


(3)  The  expense  of  the  examination  shall  be  paid  by 
the  party  obtaining  the  order  but,  unless  otherwise  ordered, 
such  expense  and  the  costs  of  the  motion  shall  be  costs  to 
him  in  the  cause. 

(4)  The  court  may  order  a  second  examination  or 
further  examinations  on  such  terms  as  to  costs  or  otherwise 
as  may  seem  just. 


Former  Judicature  Act 
Section  78 


36.05  Scope  of  Examination 

(1)  In  conducting  an  examination  pursuant  to  an 
order  under  this  rule,  the  examining  medical  practitioner 
may  ask  the  party  being  examined  any  questions  relevant 
to  the  purpose  of  the  examination,  and  he  shall  answer  all 
such  questions. 

(2)  Where  expressly  authorized  to  do  so  by  an  order 
made  under  this  rule,  the  examining  medical  practitioner 
may, 

(a)  examine  hospital  records  and  X-rays  pre¬ 
viously  made  or  taken  in  respect  of  the 
party  being  examined; 

(b)  have  samples  taken  of  blood  and  other  body 
fluids  and  cause  analyses  thereof  to  be  made; 
and 

(c)  cause  any  other  test  recognized  by  medical 
science  to  be  made  including,  without  restrict¬ 
ing  the  generality  of  the  foregoing,  X-rays, 
electrocardiographs,  electroencephalographs 
and  psychological  tests;  provided,  however, 
that  no  party  shall  be  required  to  submit  to 
any  test  which  is  unduly  painful  or  potentially 
dangerous. 


Section  78 

78.— (I)  In  any  action  or  proceed  inf  for  the  recovery  of  damages  or 
other  compensation  for  or  In  respect  of  bodily  injury  sustained  by  any  per¬ 
son,  the  court  which,  or  the  judge,  or  the  person  who  by  consent  of  par¬ 
ties,  or  otherwise,  has  power  to  fix  the  amount  of  the  damafea  or  compen- 
astion,  may  order  that  the  person  In  reapect  of  whose  Injury  damafea  or 
compensation  are  eoufht  submit  himself  to  a  physical  examination  by  a 
legaiiy  qualified  medical  practitioner  or  by  more  than  one  legally  quali¬ 
fied  medical  practitioners,  but  no  medical  practitioner  who  is  a  witness  on 
either  side  shall  be  appointed  to  make  the  examination.  R.8.O.  1960, 
c.  187,  s.  76(1). 

(2)  Any  legally  qualified  medical  practitioner  may  In  connection  with 
an  examination  under  subsection  1  ask  the  person  being  examined  any 
questions  that  may  be  relevant  to  the  purpose  of  the  examination. 

(3)  Any  answer  given  or  statement  made  by  a  person  being  examined 
during  an  examination  under  subsection  1  that  is  relevant  to  the  purpose 
of  the  examination  is  admissible  in  evidence. 

(4)  No  person,  other  than  the  person  being  examined  and  the  one  or 
more  medical  practitioners  making  the  examination,  shall  be  present  dur¬ 
ing  the  examination  except  with  the  consent  of  the  parties  or  as  may  be 
ordered  by  the  court.  Judge  or  other  person  who  ordered  the  examination. 
1866.  c.  73.  s.  2. 

(5)  The  court,  judge  or  other  person  may  order  a  second  examination 
or  further  examinations  upon  such  terms  as  to  costs  as  are  considered 
proper. 

(6)  Every  such  medical  practitioner  shall  be  selected  by  the  court, 
judge  or  person  making  the  order,  and  may  afterwards  be  a  witness  on  the 
trial  unless  the  court,  judge  or  person  before  whom  the  action  or  proceed¬ 
ing  is  tried  otherwise  directs. 

(7)  In  this  section,  "legally  qualified  medical  practitioner”  Includes  a 
person  licensed  to  practise  dentistry  under  The  Dentistry  Act.  R.S.0. 1960, 
c.  197,  s.  76(2-4). 


(3)  Unless  otherwise  ordered,  the  party  to  be  examined 
shall  deliver  to  the  party  obtaining  the  order,  at  least  2  days 
before  the  day  appointed  for  the  examination,  a  copy  of  any 
report  made  by  any  medical  practitioner  who  has  treated  the 
party  to  be  examined  in  respect  of  the  mental  or  physical 
condition  in  issue,  and  the  party  obtaining  the  order  shall 
make  a  copy  of  evety  such  report  available  to  the  medical 
practitioner  appointed  to  make  the  examination,  before  the 
examination  begins. 
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36.06  Who  May  Attend  on  Examination 

No  person  other  than  the  person  being  examined,  the 
examining  medical  practitioner,  his  nurse  or  assistant  and  a 
medical  practitioner  nominated  by  the  person  being  examined, 
if  any,  shall  be  present  at  the  examination  of  a  party  made 
pursuant  to  an  order  under  this  rule,  unless  the  court  other¬ 
wise  orders. 


36.07  Medical  Reports 

After  conducting  an  examination  pursuant  to  an  order 
under  this  rule,  the  examining  medical  practitioner  shall 
prepare  a  written  report  setting  out  his  observations,  including 
the  results  of  any  tests  made  and  his  conclusions  therefrom 
as  well  as  his  diagnosis  and  prognosis,  and  shall  forthwith 
deliver  the  report  to  the  party  obtaining  the  order.  Upon 
receipt  thereof,  a  copy  of  the  report  shall  be  served  by  the 
party  obtaining  the  order  on  every  other  party  to  the  action. 

36.08  Penalty  for  Failure  to  Comply 

Where  a  party  fails  to  comply  with  this  rule  or  with  any 
order  made  pursuant  thereto,  he  shall  be  liable,  if  a  plaintiff, 
to  have  his  action  dismissed  or,  if  a  defendant,  to  have  his 
Statement  of  Defence  struck  out. 

36.09  Examination  by  Consent 

The  provisions  of  this  rule  shall  apply  to  any  physical  or 
mental  examination  conducted  by  the  consent  in  writing  of 
the  parties,  except  to  the  extent  that  they  have  been  waived 
by  any  such  consent. 


Section  78 

78. — (1)  In  inj  action  or  proceeding  for  the  recovery  of  damage*  or 
other  compensation  for  or  In  reaped  of  bodily  Injury  sustained  by  any  per¬ 
son.  the  court  which,  or  the  judge,  or  the  pereon  who  by  consent  of  par¬ 
ties,  or  otherwise,  has  power  to  fli  the  amount  of  the  damages  or  eompen- 
ration,  may  order  that  the  person  in  reaped  of  whooe  Injury  damages  or 
compensation  are  sought  submit  himself  to  a  physical  examination  by  a 
legally  qualified  medical  practitioner  or  by  more  than  one  legally  quali¬ 
fied  medical  pradltlonera,  but  no  medical  practitioner  who  Is  a  witness  on 
either  side  shall  be  appointed  to  make  the  examination.  R.S.O.  I  MO, 
c.  187,  s.  76(1). 

(2)  Any  legally  qualified  medical  practitioner  may  In  connection  with 
an  examination  under  subeedlon  1  ask  the  person  being  examined  any 
questions  that  may  be  relevant  to  the  purpose  of  the  examination. 

(3)  Any  answer  given  or  statement  made  by  a  person  being  examined 
during  an  examination  under  subsedlon  I  that  Is  relevant  to  the  purpoee 
of  the  examination  Is  admissible  In  evidence. 

(41  No  person,  other  than  the  person  being  examined  and  the  one  or 
■tore  medical  pradltlonera  making  the  examination,  shall  be  present  dur¬ 
ing  the  examination  except  with  the  consent  of  the  parties  or  as  may  be 
ordered  by  the  court.  Judge  or  other  person  who  ordered  the  examination. 
1966.  c.  73,  s.  2. 

(6)  The  court,  judge  or  other  person  may  order  a  second  examination 
or  further  examinations  upon  such  terms  as  to  costs  as  are  considered 
proper. 

(6)  Every  such  medical  practitioner  shall  be  selected  by  the  court, 
judge  or  person  making  the  order,  and  may  afterwards  be  a  witness  on  the 
trial  unless  the  court,  judge  or  person  before  whom  the  ad  Ion  or  proceed¬ 
ing  Is  tried  otherwise  directs. 

(7)  In  this  sedlon,  “legally  qualified  medical  prad  it  loner”  includes  a 
person  licensed  to  practise  dentistry  under  The  Dentistry  Ad.  R.S.O.  I860, 
c.  197,8.  76(2-4). 


NOTES 


37 


37.01 


Rule  215 


RULE  37  JURISDICTION  AND  PROCEDURE  ON  MOTIONS 
37.01  Notice  of  Motion 

A  motion  shall  be  made  by  a  Notice  of  Motion  (Form 
37A). 


Rule  215 

216.  An  application  in  an  action  or  proceeding  •hall  be  made  to 
motion,  and.  unleaa  the  nature  of  the  application  or  the  clrcumsUnccssf 
the  caae  render  it  Impracticable,  notice  of  the  motion  shall  be  given  to  sli 
parties  affected  by  the  order  sought  (Form  39).  [Amended,  O.  Reg.  MO'TS. 
s.  8.1 


37.02  Jurisdiction  to  Hear  a  Motion 
( I )  In  General 

A  judge  of  the  court  in  which  a  proceeding 
is  pending  has  the  jurisdiction  to  hear  any  motion  in  the 
proceeding  and,  where  the  proceeding  is  pending  in  the 
Supreme  Court,  a  master,  a  local  judge  or  a  local  master  may 
hear  a  motion  in  the  proceeding,  if  within  his  jurisdiction  as 
defined  by  this  rule. 


HIES 


37.02(2) 

(c) 


Rule  210 
Rule  769 


(2)  Jurisdiction  of  a  Master 

(a)  A  master  has  jurisdiction  to  hear  any  motion 
in  a  proceeding  in  the  Supreme  Court  for 
summary  judgment  or  for  judgment  on 
consent,  unless  one  of  the  parties  thereto  is 
under  disability,  and  any  motion  relating  to 
the  conduct  of  the  proceeding,  except  a 
motion, 

(i)  where  the  power  to  grant  the  relief 
sought  is,  by  any  statute  or  by  these 
rules,  conferred  upon  a  judge; 

(ii)  relating  to  the  liberty  of  a  subject;  or 

(iii)  by  way  of,  or  in  the  nature  of  an  appeal. 

(b)  For  the  purposes  of  clause  (a),  the  conduct  of 
the  proceeding  means  any  step  in  the  proceed¬ 
ing,  including  a  motion  for  interim  relief, 
pending  the  trial  or  hearing  thereof,  and  also 
includes  any  step  in  the  proceeding  after  the 
trial  or  hearing  thereof  relating  the  enforce¬ 
ment  of  a  judgment  granted  in  any  such 
proceeding. 

(c)  In  addition  to  his  jurisdiction  in  respect  of  a 
motion  in  a  proceeding  in  the  Supreme  Court, 
a  master  may  hear  a  motion  to  change  the 
place  of  trial  in  a  county  court  action,  or  to 
order  the  consolidation  or  trial  together  of 
proceedings  pending  in  two  or  more  county 
courts. 


Rule  210 

210.  The  Muter,  sitting  otherwise  than  in  open  court,  is  empowered 
and  required  to  dispose  of  all  motions  properly  made  under  rule  209  (1), 
except  with  respect  to  the  following  matters,  whether  ex  parte,  on  consent 
or  otherwise: 

1.  Matters  relating  to  criminal  proceedings  or  the  liberty  of  the 
subject. 

2.  Appeals  and  applications  In  the  nature  of  appeals. 

3.  Extending  the  time  for  appealing  to  an  appellate  court. 

4.  Applications  for  arrest. 

5.  Proceedings  u  to  mentally  incompetent  persons. 

6.  Originating  motions,  other  than  those  for  administration, 
partition  or  Interpleader. 

7.  Applications  u  to  the  custody,  maintenance  or  guardianship 
of  infants,  or  the  sale,  lease,  mortgage  of  or  dealing  with 
Infants'  estates  or  settled  estates  but  this  exception  shall  not 
Include  applications  under  Item  (p)  of  rule  209  (1)  or  other 
Interlocutory  applications  for  the  interim  custody  or  Interim 
maintenance  of  infanta. 

8.  Opposed  applications  for  Judgment  for  partition  or  adminis¬ 
tration. 

9.  The  payment  of  money  out  of  court,  or  dispensing  with  the 
payment  of  money  Into  court.  In  administration  and  parti¬ 
tion  matters. 

10.  Allowing  taxed  costs  In  lieu  of  commission  under  rule  W0. 

11.  Striking  out  a  jury  notice  except  ror  Irregularity  or  on  con¬ 
sent  of  all  parties  to  the  action. 

12.  Any  matter  which  la  expressly  required  to  be  done  by  a 
Judge. 

13.  The  remora)  of  causes  from  Inferior  courts. 

14.  The  making  of  orders  for  reference  under  The  Arbitrations 
Act. 

15.  Staying  proceedings  after  rerdlct  or  judgment  at  a  trial. 

16.  Application  for  restraining  orders  under  The  Family  Law 
Reform  Act,  1978.  1  Amended,  O.  Regs.  116/72,  a.  4;  628/76,  a. 

I;  216/78,  s.  8;  520/78,  s.  5. 1 


Rule  769 

769.  In  all  actions  brought  In  a  county  court,  the  Judge  of  the  county 
court  where  the  proceedings  were  commenced,  or  the  Master  (subject  to 
appeal  In  either  case  as  If  the  case  were  In  the  High  Court  of  Justice)  may 
change  the  place  of  trial,  and  In  the  erent  of  an  order  being  obtained  for 
that  purpose,  the  clerk  of  the  county  court  In  which  the  action  was  com¬ 
menced  shall  forthwith  transmit  all  papers  In  the  action  to  the  clerk  of  the 
county  court  to  which  the  place  of  trial  Is  changed,  and  all  subsequent 
proceedings  shall  be  entitled  In  such  last-mentioned  court  and  carried  on 
In  such  last-mentioned  court  as  If  the  proceedings  had  originally  been 
commenced  In  such  last-mentioned  court. 


(3) 

(4) 


Aty© 

NOTFS 


RULE  37.02 

# 

(3 )  Jurisdiction  of  a  Local  Judge 

Except  in  the  Judicial  District  of  York,  a  local 
judge  has  the  same  jurisdiction  as  a  judge  of  the  Supreme 
Court  to  hear  any  motion  in  a  proceeding  in  the  Supreme 
Court  where  the  proceeding  was  commenced  in  his  county  or 
where  the  solicitor  of  record  for  any  party  to  the  proceeding 
practises  law  in  his  county  or  where  any  party  to  the  pro- 
ing  resides  in  his  county  or  where  all  the  parties  to  the 
proceeding  consent,  except  a  motion  by  way  of,  or  in  the 
nature  of,  an  appeal  or  a  motion  to  vary  the  judgment  of  a 
judge  of  the  Supreme  Court 

(4)  Jurisdiction  of  a  Local  Master 

A  local  master  has  the  same  power  and 
authority  to  hear  any  motion  in  a  proceeding  in  the  Supreme 
Court  as  a  master  where  the  proceeding  was  commenced  in 
his  county  or  where  the  solicitor  of  record  for  any  party  to 
the  proceeding  practises  law  in  his  county  or  where  any 
party  to  the  proceeding  reside*  in  his  county  or  where  all 
the  parties  to  the  proceeding  consent. 


Rule  211 
Rule  211 


Rule  211 

21 1 .  A  local  judge  or  a  local  master  has  In  all  causes  and  matters  in  kb 
county  and  in  Interpleader  proceedings  where  the  goods  in  respect  tf 
which  Interpleader  Is  sought  are  situate  In  his  county  concurrent  jurisdic- 
tlon  with,  and  the  same  power  and  authority,  as  the  Master  at  Toronto. 


•# 

Rule  213 

213.— (I)  A  local  judge  may  In  case*  of  emergency  grant  an  ei  part* 
Injunction  In  any  action  brought  In  hit  county  upon  proof  to  his  satisfac¬ 
tion  that  the  delay  required  for  an  application  to  a  judge  Is  likely  Is 
Involve  a  failure  of  justice,  but  such  Injunction  shall  not  be  for  a  longer 
period  than  eight  days. 

(2)  If  all  parties  Interested  consent,  the  local  judge  may  hats  aay 
motion  to  continue,  vary  or  dissolve  the  Injunction. 


37.03 


Rule  239 


JURISDICTION  AND  PROCEDURE  RULE  37 
ON  MOTIONS 

37.03  Where  a  Motion  in  the  Supreme  Court  May  be  Brought 

( 1 )  Where  Made  Without  Notice 

A  motion  made  without  notice  in  a  proceed¬ 
ing  in  the  Supreme  Court  may  be  brought  in  the  county  in 
which  the  proceeding  was  commenced  or  where  any  party 
to  the  proceeding  resides  or  where  the  solicitor  of  record  for 
any  party  to  the  proceeding  practises  law. 

(2)  Where  Made  on  Notice 

Unless  the  parties  to  the  motion  otherwise 
agree,  a  motion  made  on  notice  in  a  proceeding  in  the  Su¬ 
preme  Court  shall  be  brought, 

(a)  in  the  county  where  the  solicitor  of  record 
for  any  respondent  to  the  motion  practises 
law,  or,  where  any  respondent  is  not  repre¬ 
sented  by  a  solicitor  in  the  county  where  the 
respondent  resides;  or 

(b)  where  there  is  no  respondent  to  the  motion 
residing  in  Ontario  or  represented  by  a  soli¬ 
citor  of  record  in  Ontario,  in  the  county 
where  the  proceeding  was  commenced  or 
where  the  solicitor  of  record  for  any  party 
to  the  proceeding  practises  law. 

(3 )  Where  Brough  t  in  the  Judicial  District  of  York 

Where  a  motion  in  a  proceeding  in  the  Supreme 
Court  is  properly  brought  in  the  Judicial  District  of  York, 
it  shall  be  made  to  a  master,  if  within  his  jurisdiction;  and, 
if  not,  it  shall  be  made  to  a  judge  of  the  Supreme  Court. 

(4)  Where  Brought  Outside  the  Judicial  District  of  York 

Where  a  motion  in  a  proceeding  in  the  Supreme 
Court  is  properly  brought  in  a  county  other  than  the  Judicial 
District  of  York,  it  shall  be  made  to  a  local  master  of  that 
county,  if  within  his  jurisdiction ;  and,  if  not,  it  may  be  made 
to  a  local  judge  of  that  county  dr  to  a  judge  of  the  Supreme 
Court  sitting  in  that  county. 


Rule  239 

239.  All  motion*  may  be  heard  and  determined  by  the  judge  *t  lifting* 
held  at  Ottawa  and  London  where, 

(a)  the  motion  is  ex  parte; 

(b)  all  part ie*  conaent; 

(c)  the  matter  In  controversy  aroae  In  the  county  In  which  auch 
sittings  are  held; 

(dt  Ottawa  ia  named  aa  the  place  of  hearing  and  all  respondent* 
reside  In.  or  their  aolicitora  have  office*  In,  any  of  the  fol¬ 
lowing  counties,  namely,  Carleton,  Lanark,  Leeds  and 
Grenville,  Preacott  and  Ruaaell,  Stormont,  Dundaa  and 
Glengarry,  or  Renfrew,  and,  except  where  all  the  reapon- 
denta  reside  or  their  aolicitora  have  offices  in  Ottawa,  notice 
of  auch  motion  ia  aerved  upon  auch  respondent*  at  least  four 
clear  days  before  the  return  date  thereof; 

(e)  London  ia  named  aa  the  place  of  hearing  and  all  respondents 
reside  In,  or  their  aolicitora  have  offices  In,  any  of  the  fol¬ 
lowing  countie*,  namely,  Middlesex,  Lambton,  Eigfc 

Oxford,  Perth,  Norfolk,  Kent,  Huron  or  Emcx,  and,  except 
where  all  the  respondent*  reside  or  their  solicitor*  have 
office*  in  London,  notice  of  auch  motion  is  served  upon  auch 
respondent*  at  least  four  clear  day*  before  the  return  date 
thereof;  or 

(f)  a  judge  direct*  any  proceeding*  to  be  heard  at  auch  lifting*. 

(Amended.  O.  Reg.  (520/78.  s*.  13.  14. | 


37.04 
37.05  (1) 

(2) 

(3) 

(4) 

■*- 

37.04  Content  of  Notice 

Every  Notice  of  Motion  shall  state  the  relief  sought,  and 
shall  specify  with  particularity  any  irregularity  complained 
of  or  any  objection  to  be  relied  on,  as  well  as  the  grounds 
intended  to  be  argued,  including  reference  to  any  statutory 
provision  or  rule  sought  to  be  invoked. 

37.05  Service  of  Notice 

( 1 )  Where  Required 

The  Notice  of  Motion  shall  be  served  on  any 
person,  including  a  party  to  the  proceeding,  affected  by  the 
order  sought,  unless  otherwise  ordered. 


Rule  220 
Rule  215 
Rule  218 
Rule  216 
Rule  217 


Rule  220 

220.  Every  notice  of  motion  by  way  of  appeal  shall  afMctfy  the  |mdi 
Intended  to  be  argued. 


Rule  215 

216.  An  application  In  an  action  ar  proceeding  ahaJI  be  made  to 
motion,  and,  unless  the  nature  of  the  application  or  the  circumstances  ef 
the  ease  render  It  Impracticable,  notice  of  the  motion  ahall  be  given  to  ail 
partlea  affected  by  the  order  aoufht  (Form  39).  (Amended.  O.  Re*.  62T7H. 

a.  8.J 


(2)  Where  Not  Required 


(•)  Where  the  nature  of  the  motion  or  the  circum¬ 
stances  of  the  case  render  service  of  the 
Notice  of  Motion  impractical  or  unnecessary, 
or  where  the  delay  necessary  to  effect  such 
service  might  entail  serious  consequences, 
the  court  may  make  an  order  without  notice. 

(b)  Where  a  caae  of  extreme  urgency  exists,  a 
motion  may  be  made  before  the  commence¬ 
ment  of  a  proceeding  upon  the  undertaking 
of  the  applicant  to  commence  the  proceeding 
forthwith. 


(3 )  Where  Notice  Ought  to  be  Served 

Where  il  appean  to  the  court  that  the  Notice 
of  Motion  ought  to  be  reived  on  a  person  who  has  not  been 
served,  and  who  may  be  affected  by  the  order  sought  the 
court  may  direct  that  the  Notice  of  Motion,  or  any  order 
made  on  the  motion,  be  reived  on  that  person  in  such  manner 
as  may  seem  just. 


(4 )  Time  for  Service 

,  .  .  ,  A  No,i“  of  Motion  ahall  be  rerved  at  least 

3  days  before  the  date  upon  which  it  is  returnable. 


Rule  218 

218.  If  satisfied  that  the  delay  necessary  to  give  notice  of  motion 
mlfht  entail  serious  mischief,  the  court  may  make  an  Interim  order  ex 
parte. 


Rule  216 

218.  If  on  the  hearing  of  a  motion  H  appear*  that  a  person  to  whom 
notice  has  not  been  given  ought  to  have  had  notice,  the  court  may  cither 
dismiss  the  motion  or  adjourn  the  hearing  thereof  In  order  that  notico 
may  be  given. 


Rule  217 

217.  Except  where  otherwise  expressly  provided  or  unless  las  vs  Is  giv- 
«n.  there  shall  he  at  least  two  days  between  the  service  of  a  notice  of 
"»tlon  In  an  action  and  the  day  for  hearing  and  at  least  seven  days 
Between  the  service  of  an  originating  notice  and  the  day  for  hearing. 
(Amended,  O.  Reg.  I06/76.  a.  21. J 


* 

Rule  221 

°*  moW®B  *•  “hie  a  proceeding  for  Irregularity  shall 
rT*fU,*rity  eofT,Pb»lned  of  and  the  objections  Intended  to  to 


NOTES 


37.06  (1) 
37.07  (1) 


JURISDICTION  AND  PROCEDURE  RULE  37 
ON  MOTIONS 


37.06  Filing  of  Notice 

(1)  Where  the  Notice  of  Motion  has  been  served,  or 
where  service  thereof  is  required,  it  shall  be  filed  with  proof 
of  service  at  least  the  day  before  the  date  upon  which  it  is 
returnable. 

(2)  Where  service  of  the  Notice  of  Motion  is  not  re¬ 
quired,  it  shall  be  filed  on  or  before  the  hearing  thereof. 

37.07  Rescinding  Orders  Made  Without  Notice 

(1)  Any  person  affected  by  an  order  made  without 
notice  to  him  or  any  person  who  has  failed  to  appear  on  a 
motion  through  accident,  mistake  or  insufficient  notice, 
may  apply  to  rescind  or  vary  the  order  by  Notice  of  Motion 
served  within  10  days  and  returnable  within  15  days  after 
the  order  came  to  his  attention. 

(2)  The  motion  may  be  made  to  the  judge  or  officer 
who  made  the  order,  or  to  any  other  judge  or  officer  having 
jurisdiction. 

4- 

37.08  Where  Motion  Brought  before  Wrong  Court,  Judge  or  Officer 

A  motion  improperly  brought  before  any  court,  judge 
or  officer  may  be  adjourned  to  the  proper  court,  judge  or 
officer. 


Rule  237  (2) 
Rule  219 


Rule  237 


(2)  Motion*,  except  ex  part*  motion*,  ahall  b*  art  down  In  th«  Regisl- 
rmr*a  ©met.  at  least  one  day  before  the  return  date. 


Rule  219 

219.  A  party  affected  by  an  ex  parte  order,  or  any  party  who  ha*  failed 
to  appear  on  an  application  through  accident  or  mistake,  or  Insufficient 
notice  of  the  application  may  move  to  rescind  or  vary  the  order  by  notice 
served  within  seven  days  and  returnable  before  the  Judge  or  officer  who 
made  the  order,  or  any  Judge  or  officer  having  Jurisdiction,  within  ten 
days  after  the  order  came  to  his  notice.  I  Amended.  O.  Reg.  106/75,  s.  22.) 


* 

Rule  225 

NOTE:  Sub-nile  (1)  was  revoked  by  0.  Reg.  520/78,  s.  9,  and  sub-rules  (2)  and 
•  I)  renumbered  as  sub- rules  ( 1 )  and  (2)  by  0-  Reg.  620/78,  a.  9. 

225.— ( I )  Any  motion  or  matter  improperly  brought  before  the  Master 
•r  a  local  Judge  may  be  adjourned  by  him  before  the  court.  (Amended,  O. 
Reg.  520/78,  s.  10.) 

(21  Any  motion  improperly  made  before  an  appellate  court  may  be 
adjourned  to  the  proper  court  and  any  motion  that  should  have  been  made 
before  an  appellate  court  made  before  a  Judge  of  the  High  Court  may  be 
adjourned  to  the  proper  appellate  court.  (Amended,  O.  Reg.  115/72,  a.  5.J 


37.09 (1) 


Rules  207;  209 


tty 


NOTFS 


37.09  Where  Public  may  be  Excluded 

(1)  A  motion  may  be  heard  in  the  absence  of  the 
public  where, 

(a)  the  order  sought  is  unopposed  or  on  consent; 

(b)  because  of  urgency,  it  is  impractical  to  have 
the  motion  heard  in  public;  or 

(c)  the  proceeding  relates  to  the  estate  or  property 
of  a  party  under  disability. 


JURISDICTION  AND  PROCEDURE  RULE  37 
ON  MOTIONS 

(2)  The  hearing  of  all  other  motions  shall  be  open 
to  the  public  unless,  in  any  particular  motion,  the  presiding 
judge  or  officer  is  satisfied  that  the  possibility  of  serious 
prejudice  or  injustice  to  the  parties  or  any  of  them  outweighs 
the  desirability  of  holding  the  hearing  in  public  and  endorses 
upon  the  Notice  of  Motion  his  leave  for  a  hearing  in  the 
absence  of  the  public. 

(3)  Where  a  motion  is  heard  in  the  absence  of  the 
public,  there  shall  be  no  publication  of  any  matter  connected 
with  the  motion  or  given  in  evidence  at  the  hearing  except 
by  leave  of  the  presiding  judge  or  officer. 


Rule  207 

207.  Ail  motions  shall  be  heard  In  open  court  except  as  provided  In  the 
rules.  (Amended,  O.  Reg.  520/78,  ss.  2,  3.) 


Rule  209 

209.  The  following  motions  need  not  be  heard  in  open  court  unlem  the 
judge  hearing  the  motions  so  directs: 


(I)  (a)  For  the  sale,  lease  or  mortgaging  of  the  estates  of  Infants; 

(b)  Aa  to  the  custody,  guardianship,  maintenance,  and  advance, 
ment  of  infants; 

(c)  For  administration  or  partition  without  action; 

(d)  Relating  to  the  conduct  of  actions  or  matters; 

(e)  For  the  payment  of  money  into  court; 

(f>  Applications  for  leave  to  Issue  and  to  vacate  certificates  of 
lls  pendens; 

(f)  Appeals  from  an  Interlocutory  Judgment  or  order  of  the  Mas* 
ter  or  local  judge; 

(h)  Motions  for  Judgment  under  nils  58; 


(I)  An  order  upon  consent  dismissing  an  action  either  with  er 
without  costs; 

(1)  Application,  under  The  MenUI  Incompetent,  Act; 

,fcl  ApoUceUona  for  end  on  the  return  of  a  writ  of  habeaa  ter- 

(i)  Motions  for  Interpleader, 

(IB)  Motion!  to  wind  up  companlee  under  the  Federal  or  Onlerie 
acts; 

(n)  Motion,  for  payment  of  money  out  of  court; 

(ol  Motion,  under  rule,  544, 667  end  7761; 

<p>  Application,  for  Interim  corolla^  mllef  under  eectloa  II ef 
the  Divorce  Act  (Canada); 

<q)  H UIW.®*  Int"1”’  n'kl  Und"  TT"  l'*“l|7  Uw  **f*™ 

to  Oriclnatlnx  motion,  under  paramph.  1. 1.  •  and  1«  ef  ml. 


U)  Motions  before  a  Justice  of  Appeal. 

(2)  Motions  which  are  made  ex  parte  or  on  rnm*ni  »  .lls 

^  uno^r“  "whlc“" 

possibility  of  ?a*Lt  *°  W^e*1 1***  l*  satisfied  that  the 

the  deelrahllltv  nf  hold  r7lJ*lic* 10  the  pertlr,  or  any  of  them  outwclftn 
^  h“r"'«  ,n  •"*"  ““*•  (Amended,  O.  Re* 

1  *•  */73'  ••  H;  215/78,  a  7;  520)78.  a  4.) 


37.11 


MOTES 


(a) 

(b) 

37. 1 0  Hearing  by  Way  of  Conference  Telephone 

(1)  Notwithstanding  the  provisions  of  Rule  37.09, 
where  all  counsel  on  a  contested  motion  and  the  judge  or 
officer  before  whom  the  motion  is  returnable  consent,  the 
motion  may  be  heard  on  a  conference  telephone  call. 

(2)  Where  a  contested  motion  is  to  be  heard  in  this 
manner,  counsel  for  the  party  bringing  the  motion  shall  file 
with  the  court  and  furnish  to  every  other  counsel  a  record 
containing  a  copy  of  all  documents  relevant  to  the  motion. 

37.1 1  Disposition  of  Motion 

On  the  hearing  of  a  motion,  the  presiding  judge  or 
officer  may  allow,  dismiss  or  adjourn  the  motion  either  in 
whole  or  in  part  and  with  or  without  terms;  or,  where  the 
motion  is  heard  by  a  judge,  or  a  local  judge,  he  may  direct, 

(a)  in  a  proper  case,  that  the  motion  be  converted 
into  a  motion  for  judgment ; 

(h)  the  trial  of  an  issue  with  such  directions  or 
upon  such  terms  as  may  seem  just;  or 

* 

(c)  where  the  proceeding  is  an  action,  that  it 
be  placed  forthwith,  or  within  a  specified 
time,  on  a  list  of  cases  requiring  speedy  trial 
or,  where  the  proceeding  is  an  application, 
that  it  be  heard  at  such  time  and  place  and 
upon  such  terms  as  may  seem  just. 


Rule  208 
Rule  222 
Rule  235 


Rule  208 


I.™208'  J?W" Jco,,,'md  “<*>"  court  may  bo  tnirM  upon  Rich 

terms  as  to  costs  and  otherwise  as  are  deemed  Just. 


Rule  222 

222.  The  court  may  direct  any  application  to  be  turned  into  a  motion 
for  Judgment.  (New.  O.  Ref.  107/74,  s.  3.) 


Rule  235 

235.  Upon  any  motion  the  court  has  power  to  direct  the  trial  of  an 
issue  upon  oral  evidence  and  may  enlarge  the  motion  before  the  judfe  at 
the  trial  of  the  issue. 


Rule  223 

223.  Where  upon  an  application  for  an  Interim  Injunction  or  upon  any 
other  motion  It  appears  expedient  to  direct  an  early  trial,  the  court  may 
make  such  order  as  is  deemed  necessary  to  secure  an  early  hearing .  either 
at  the  place  named  for  trial  or  such  other  place  as  Is  convenient. 


/46 


NQIES 


Motions  in  a  Complicated  Action  or  Series  of  Actions 

Where  an  action  in  the  Supreme  Court  involves  compli¬ 
cated  issues  or  where  there  are  two  or  more  actions  in  the 
Supreme  Court  arising  out  of  the  same  transaction,  occur¬ 
rence,  or  series  of  transactions  or  occurrences,  involving 
similar  issues,  the  Chief  Justice  of  the  High  Court  may  direct 
that  all  motions  in  any  such  action  or  actions  be  heard  by  a 
particular  judge  designated  by  him. 

Prohibiting  Motions  Without  Leave 

Where  the  presiding  judge  or  officer,  on  the  hearing  of 
any  motion,  is  satisfied  that  any  party  is  attempting  to  delay 
a  proceeding  or  add  to  the  costs  thereof,  or  otherwise  abuse 
the  process  of  the  court  by  multiplicity  of  frivolous  or 
vexatious  motions,  he  may  prohibit  any  such  party  from 
bringing  any  further  motions  in  the  proceeding  without 
leave. 


38 

33.02  (2) 

WOTFS 


RULE  38  JURISDICTION  AND  PROCEDURE 
ON  APPLICATIONS 

38.01  Application  of  Rule 

This  rule  shall  apply  to  all  proceedings  commenced  by  a 
Notice  of  Application  pursuant  to  Rule  16.04. 

38.02  Jurisdiction  to  Hear  an  Application 
( 1 )  In  General 

Unless  otherwise  provided  by  any  statute,  a 
judge  of  the  court  in  which  an  application  is  commenced  has 
the  jurisdiction  to  hear  the  application  and,  where  an  applica¬ 
tion  in  the  Supreme  Court  is  made  returnable  outside  the 
Judicial  District  of  York,  the  application  may  be  heard  by  a 
local  judge,  if  within  his  jurisdiction  as  defined  by  this  rule. 

"^\2 )  Jurisdic tlon  of  Local  Judge 

Except  where  an  application  is  for  judicial 
review  or  is  required  by  any  statute  to  be  made  to  a  judge  of 
the  Supreme  Court,  a  local  judge,  outside  the  Judicial  District 
of  York,  has  jurisdiction  to  hear  any  application  in  the 
Supreme  Court  commenced  in  his  county;  subject  to  the 
right  of  any  respondent  to  the  application,  within  5  days  of 
the  service  upon  him  of  the  Notice  of  Application,  to  obtain 
from  the  registrar  and  serve  upon  the  applicant  an  Order  of 
Transfer  (Form  38A)  transferring  the  application  to  a  judge 
of  the  Supreme  Court.  Where  the  applicant  is  served  with  an 
Order  of  Transfer  as  herein  provided,  he  may  only  proceed 
with  the  application  by  serving  and  filing  a  notice  making  the 
application  returnable  before  a  judge  of  the  Supreme  Court 
at  a  place  and  date  for  hearing  to  be  obtained  as  provided  in 
Rule  38.03. 


Rule  212 


Rule  212 

212.— -(1)  A  local  judge,  Inactions brought  In  his  county,  possesses th< 
like  power*  a*  a  Judge  with  regard  to, 

(a)  motion*  for  judgment  In  unde'-nded  action*  other  lh*» 
matrimonial  cause*; 

(b)  motions  to  appoint  receiver*  after  judgment  by  way  of  equi¬ 
table  execution; 

(c)  applications  for  leave  to  serve  *hort  notice  of  a  motion  to  b* 
made  before  a  judge;  and 

(d)  any  other  motion  or  application  where  the  solicitor*  for  all 
parties  reside  in  hi*  county  or  agree  that  the  same  shall  be 
heard  before 'him,  except 

(I)  application*  for  taxed  or  increased  cost*  under  Rule 

660; 

(II)  motion*  for  Injunction,  except  as  provided  in  Rule  213; 

(III)  motions  to  strike  out  a  Jury  notice  other  than  for  Irregu¬ 
larity  or  on  consent.  [Amended,  O.  Reg*.  628/76,  s.  2; 
620/78,  ss.  6.6a.) 

(e)  [Revoked,  O.  Reg.  628/76,  s.  2.] 

(f)  [Revoked,  O.  Reg.  628/76,  s.  2.J 

(2)  Where  an  Infant  or  mentally  incompetent  person  Is  concerned,  the 
powers  conferred  by  sub-rule  (I)  shall  not  be  exercised  without  the  con¬ 
sent  of  the  Official  Guardian  or  of  the  committee  or  guardian  of  or  the 
person  authorised  to  act  on  behalf  of  the  mentally  Incompetent  person. 
(Amended.  O.  Reg.  284/71,  s.  3(a). ) 

(3)  A  local  judge  possesses  the  like  power*  as  a  judge  of  the  High 
Court  with  regard  to  claims  for  relief  under  the  Divorce  Act  (Canada)  and 
claims  for  any  other  relief  joined  In  a  petition  for  divorce.  If  he  has  been 
appointed  a  local  judge  of  the  High  Court  of  Justice  for  Ontario  by  the 
Governor  General  and  whether  or  not  the  action  is  brought  in  his  county. 
[New,  O.  Reg.  284/71,  s.  3(b);  amended,  O.  Reg.  216/78,  «.  9.] 


41- 

Rule  214 

214.  Motions  for  partition  or  administration  may  be  made  befsrv  a 
judge  or  the  local  Judge  of  the  county  where  the  land  (or  If  more  than  onr 
parcel,  any  parcel)  is  situate  or  the  testator  or  Intestate  died.  (Amended. 
O.  Reg.  520/78,  *.  7.) 


m 


38.03 

38.05 


Rule  239 
Rule  220 


NOTF.S 


38.03  Place  and  Dale  of  Hearing  in  the  Supreme  Court 

(1)  An  application  to  a  local  judge  shall  be  made  re¬ 
turnable  in  the  county  in  which  the  application  is  commenced. 
An  application  to  a  judge  of  the  Supreme  Court  may  be  made 
returnable  in  any  county. 

(2)  Where  an  application  in  the  Supreme  Court  is  made 
returnable  in  the  county  in  which  it  is  commenced,  a  date  for 
hearing  shall  be  obtained  from  the  registrar  in  that  county. 

(3)  Where  an  application  in  the  Supreme  Court  is  made 
returnable  in  a  county  other  than  the  county  in  which  it  is 
commenced,  or  where  an  Order  of  Transfer  has  been  served 
upon  the  applicant,  as  provided  in  Rule  38.02,  a  place  and 
date  for  the  hearing  before  a  judge  of  the  Supreme  Court 
shall  be  obtained  through  the  registrar  in  the  county  where 
the  application  was  commenced. 

(4)  Notwithstanding  paragraphs  (2)  and  (3),  where 
the  application  is  urgent  and  a  satisfactory  date  cannot  be 
obtained  from  the  registrar,  the  application  may  be  made 
returnable  on  any  date  that  a  local  judge  or  a  judge  of  the 
Supreme  Court,  as  the  case  may  be,  is  sitting  for  the  hearing 
of  applications  in  the  county  where  the  applicant  proposes 
the  application  be  heard. 

38.04  Issuing  of  Notice 

Every  Notice  of  Application  shall  be  issued  as  provided 
by  Rule  16.06  before  it  is  served. 

38.05  Content  of  Notice 

Every  Notice  of  Application  shall  state  the  relief  sought 
and  shall  specify  with  particularity  the  nature  of  any  claim 
made  or  any  question  sought  to  be  determined,  as  well  as  the 
grounds  intended  to  be  argued,  including  reference  to  any 
statutory  provision  or  rule  sought  to  be  invoked. 


Rule  239 


239.  Aii  motion!  may  be  bean)  and  determined  by  the  judfe  at  ihtiap 
held  at  Ottawa  and  London  where, 

(a)  the  motion  is  sx  parte; 

<b)  ait  partie*  content; 

(e)  the  matter  In  controversy  arose  in  the  county  In  which  ndi 
•ittinf!  are  held; 

<d)  Ottawa  Is  named  as  the  place  of  hearing  and  all  respondesti 
reside  In,  or  their  solicitors  have  offices  In.  any  of  the  M- 
lowing  counties,  namely,  Carteton.  Lanark,  Leeds  isd 
Grenville,  Prescott  and  Rusaell.  Stormont,  Dundas  a sd 
Glengarry,  or  Renfrew,  and,  eicept  where  ail  the  respo* 
dents  reside  or  their  solicitors  have  offices  In  Ottawa,  notice 
of  such  motion  Is  served  upon  such  respondents  at  (tart  km 
clear  days  before  the  return  date  thereof; 

(e)  London  is  named  as  the  place  of  hearing  and  all  respondents 
reside  in.  or  their  solicitors  have  offices  In,  any  of  the  W- 
lowing  counties,  namely,  Middlesex,  glgta, 


Oxford,  Perth,  Norfolk,  Kent,  Huron  or  Essex,  and,  except 
where  all  the  respondents  reside  or  their  solicitors  have 
offices  in  London,  notice  of  such  motion  is  served  upon  such 
respondents  at  least  four  clear  days  before  the  return 
thereof;  or 


(f>  •  Judft  direct,  »nv  proceedlnf,  to  be  hunt  at  auch  ilMlm. 
(Amended,  O.  Be,.  620/78,  ee.  13, 14.J 


Rule  220 

Intended  to  b7*ntJed  'T>°tt'K1  ***  **T  of  *l>l>e«l  ehnll  epeeif,  the  (round. 


38.06  (1) 


38.06  Service  of  Notice 

( 1 )  Where  Required 

The  Notice  of  Application  shall  be  served  on 
all  parties  to  the  proceeding  and,  where  there  is  doubt  as  to 
who  should  be  served,  the  applicant  may  apply  to  a  judge, 
without  notice,  for  an  order  for  directions. 


Rules  80  to  87 


Rule  80 

80.  A  res  Mu  ary  legatee  or  neat  of  kin  may  hare  a  judgment  for  the 
administration  of  the  personal  estate  of  a  deceased  person  without  aervlnf 
the  other  residuary  legatees  or  nest  of  kin. 

Rule  81 

81.  A  legatee  interested  In  a  legacy  charged  upon  real  estate  or  a  per¬ 
son  interested  in  thevproceeds  of  real  estate  directed  to  he  sold  may  have  a 
judgment  for  the  administration  of  the  estate  of  a  deceased  person  with¬ 
out  serving  any  other  legatee  or  person  interested  in  the  proceeds. 

Rule  82 

82.  A  residuary  devisee  or  heir  may  have  the  like  judgment  without 
serving  any  other  residuary  devisee  or  heir. 

Rule  83 

83.  One  cestui  que  trust  under  an  instrument  may  have  a  judgment  for 
the  execution  of  the  trusts  of  the  instrument  without  serving  the  other 
cestuisque  trust. 

Rule  84 

84.  In  actions  for  the  protection  of  property  and  in  cases  in  the  nature 
of  waste,  one  person  may  sue  on  behalf  of  himself  and  of  all  persons  hav¬ 
ing  the  same  interest. 

Rule  85 

85.  An  executor,  administrator  or  trustee  may  obtain  a  judgment 
against  any  one  legatee,  neat  of  kin  or  cestui  que  trust  for  the  administra¬ 
tion  of  the  estate  or  the  execution  of  the  trusts. 

Rule  86 

86.  The  court  may  require  any  other  person  to  be  made  a  party  to  an 
action  to  which  rules  80  to  86  apply,  and  may  give  the  conduct  of  the 
action  to  such  party  as  it  deems  proper,  and  may  make  such  order  as  It 
deems  just  for  placing  the  plaintiff  on  the  record  on  the  same  footing  In 
regard  to  costs  as  other  persons  having  a  common  interest  with  him  in  the 
matter  in  question. 

Rule  87 

87.  Where  a  reference  is  directed,  the  persons  who,  but  for  rules  80  to 
85,  would  have  been  necessary  parties  shall  be  served  with  an  office  copy 
of  the  judgment  (unless  the  court  or  Master  dispenses  with  such  service) 
endorsed  with  a  notice  according  to  Form  43,  and  alter  such  service  they 
are  bound  by  the  proceedings  in  the  same  manner  as  if  they  had  been  orig¬ 
inally  made  parties;  and,  upon  notice  to  the  plaintiff,  they  may  at  their 
own  risk  as  to  costs  require  notice  to  be  given  them  to  enable  them  to 
attend  the  proceedings  under  the  judgment,  and  any  person  so  served  may 
apply  to  the  court  to  add  to,  vary  or  set  aside  the  judgment  within  ten  days 
from  the  date  of  such  service. 


A50 

NOTFS 


(2) 

(3) 

(4) 


RULE  33.06  CONTINUED 

(2)  Where  Not  Required 

Where  the  nature  of  the  application  or  the 
circumstances  of  the  case  render  service  of  the  Notice  of 
Application  impractical  or  unnecessary,  or  where  the  delay 
necessary  to  effect  such  service  might  entail  serious  conse¬ 
quences,  the  judge  may  make  an  order  without  notice. 

(3)  Where  Notice  Ought  to  be  Served 

When  it  appears  to  the  judge  that  the  Notice 
of  Application  ought  to  be  served  on  a  person  who  has  not 
been  served,  and  who  may  be  affected  by  the  order  sought, 
the  judge  may  direct  that  the  Notice  of  Application  op  any 
order  made  on  the  application  be  served  on  the  person  in 
such  manner  as  may  seem  just. 

(4)  Time  for  Service 

A  Notice  of  Application  shall  be  served  within 
the  time  prescribed  by  Rule  16.07. 


Rule  218 
Rules  216;  631 
Rule  217 


Rule  218 

218.  If  utlsned  that  the  delay  necessary  to  notice  of  motion 
mifht  entail  aerioua  mischief,  the  court  may  make  an  Interim  order  ei 
parte. 


Rule  216 

in.  If  on  the  hearin,  of  •  motion  H  appean  that  a  ~  _ 

ssS 


Rule  631 

elalmlnp 


Rule  217 

<n  SUSSt unle»  leave  to  ilv. 

Shoolbmd  v  Reliable  Transport  Ltd [  1069]  O.W  N  866 

the  “r *  to  to  be  counted  to  computin* 

the  two  days  notice  stipulated  for  an  interlocutory  motion.  ^  * 


38.07 

38.08 


Rule  238 
Rule  219 


HIES 


38.07  Record 

Where  an  application  on  notice  is  made  returnable  before 
a  judge  of  the  Supreme  Court,  the  applicant  shall,  on  or  before 
the  day  prior  to  the  hearing  of  the  application,  deposit  with 
the  registrar  a  record  for  the  use  of  the  court  consisting  of, 

(a)  an  index; 

(b)  a  copy  of  the  Notice  of  Application;  and 

(c)  a  copy  of  all  affidavits  or  other  material  filed 
for  use  on  the  hearing  of  the  application. 

38.08  Rescinding  Orders  Made  Without  Notice 

(1)  Any  person  affected  by  an  order  made  without 
notice  to  him,  or  any  person  who  has  failed  to  appear  on  an 
application  through  accident,  mistake  or  insufficient  notice, 
may  apply  to  rescind  or  vary  the  order  by  Notice  of  Motion 
served  within  10  days  and  returnable  within  1 5  days  after  the 
order  came  to  his  attention. 

(2)  The  motion  may  be  made  to  the  judge  who  made 
the  order  or  to  any  other  judge  having  jurisdiction. 


Rule  238 

238. — (1)  In  all  ca ses.  except  ac  hereinafter  provided,  where  an  appeal 
la  taken  to  a  judge  of  the  Supreme  Court  and  In  all  cafes  where  a  motion  ii 
made  under  sub-rules  (1).  (2),  (7).  (9)  or  (10)  of  rule  607,  rules  611,  612  m 
629.  the  appellant  or  the  applicant,  as  the  case  may  be,  shall  on  or  before 
the  day  prior  to  the  hearing  of  the  appeal  or  motion,  transmit  to  the 
Registrar  sufficient  copies  for  the  use  of  the  court  and  furnish  to  each 
respondent  a  record  containing  copies  of  documents  in  the  following 
order: 

(A)  I.  An  index. 

2.  The  notice  of  appeal  or  originating  notice. 

3.  In  the  case  of  an  appeal,  the  Judgment  or  order  appealed 
from  and  the  reasons  for  judgment.  If  any. 

4.  Such  of  the  material  as  is  necessary  for  the  due  hearing 
of  the  appeal  or  motion. 

(B)  A  concise  statement,  without  argument,  of  the  facts  and  lav 
relied  on  by  the  appellant  or  applicant. 

(2)  In  all  such  cases  each  respondent  shall  on  or  before  the  day  prisr 
to  the  appeal  or  motion  coming  on  for  hearing, 

(a)  furnish  to  the  appellant  or  applicant  two  copies  of  any  arv 
material  filed  by  him  for  use  on  the  appeal  or  motion;  and 

(b)  transmit  to  the  Registrar  sufficient  copies  for  the  use  of  tk 
court  and  furnish  to  each  of  the  other  parties  one  copy  of 

(I)  any  new  material  filed  by  him  for  use  on  the  appeal  er 
motion  and 

(II)  a  concise  statement,  without  argument,  of  the  facts  asd 
law  relied  on  by  him. 

(3)  This  rule  does  not  apply  to  appeals  under  sub-nile  (2)  of  rule  499  m 
rule  514  nor  to  appeals  from  a  taxing  officer. 

(4)  A  judge  may  dispense  with  compliance  with  this  rule  either  la 
whole  or  in  part.  [Amended,  O.  Reg.  115/72,  s.  6.1 


Rule  219 

219.  A  party  affected  by  an  ex  parte  order,  or  any  party  who  has  failed 
to  appear  on  an  application  through  accident  or  mistake,  or  Insufficient 
notice  of  the  application  may  move  to  rescind  or  vary  the  order  by  notice 
served  within  seven  days  and  returnable  before  the  judge  or  officer  who 
made  the  order,  or  any  Judge  or  officer  having  jurisdiction,  within  ten 
days  after  the  order  came  to  his  notice.  [Amended,  <).  Reg.  106/75,  s.  22.  | 


38.10 


Rules  207;  209 


38.09  Where  Application  Brought  in  Wrong  Court 

(1)  Any  application  improperly  brought  before  any 
court,  judge  or  officer  may  be  transferred  or  adjourned  to 
the  proper  court,  judge  or  officer. 

(2)  Where  any  application  is  transferred  to  another 
court,  the  proceeding  shall  thereafter  be  styled  in  the  court 
to  which  it  is  transferred  and  shall  be  proceeded  with  as  if 
it  had  been  commenced  in  that  court. 

38.10  Where  Public  may  be  Excluded 

The  provisions  of  Rule  37.09  shall  apply,  with  any 
necessary  modification,  to  any  proceeding  commenced  by 
a  Notice  of  Application. 


Rule  207 

207.  All  motions  •hall  be  heard  In  open  court  except  a a  provided  In  Uw 
rule*.  (Amended,  O.  Reg.  520/78,  ae.  2, 3.J 
Rule  209 

20#.  The  following  motion*  need  not  be  heard  In  open  court  unless  the 
Judge  hearing  the  motione  so  directs: 


(I)  (a)  For  the  sale,  leaae  or  mortgaging  of  the  eatatea  of  Infanta; 

(b)  Aa  to  the  custody,  guardianship,  maintenance,  and  advance* 
ment  of  Infanta; 

(c)  For  administration  or  partition  without  action; 

(d)  Relating  to  the  conduct  of  action*  or  matter*; 

(e)  For  the  payment  of  money  Into  court; 

(f)  Application*  for  leave  to  laaue  and  to  vacate  certificate*  of 
lla  pendena; 

(g)  Appeaia  from  an  Interlocutory  judgment  or  order  of  the  Mas¬ 
ter  or  local  Judge; 

(h)  Motion*  for  Judgment  under  rule  58; 


(I)  An  order  upon  consent  d  ism  being  an  action  either  with  ar 
without  co*ts; 

(J)  Application*  under  The  Mental  Incompetency  Act; 

(k)  Application*  for  and  on  the  return  of  a  writ  of  habeaa  can 
pua; 

(l)  Motion*  for  Interpleader; 

(n)  Motion*  to  wind  up  com  pan  b*  under  the  Federal  ar  Oatari* 
acta; 

(n)  Motion*  for  payment  of  money  out  of  court; 

<o)  Motion*  under  rule*  544,  M7  and  7751; 

(p)  Application*  for  interim  corollary  relief  under  sectlea  1#  ef 
the  Divorce  Act  (Canada); 

(4)  Motion*  for  Interim  relief  under  The  Family  Law  Refana 

Act,  1978; 

(r)  Originating  motion*  under  paragraplw  f ,  4,  •  and  It  ef  rafe 


(t)  Motione  before  a  Justice  of  Appeal. 

(J)  Motion*  which  are  nude  ci  put*  or  on  eonotnt  or  which  an 
■htrwn.  to  the  **tl*r*ctlon  of  the  judge.  to  be  unoppoaed. 

(S)  Other  motion,  with  reaped  to  which  the  Judge  I*  autlafled  thol  Uw 
iwoolbllllr  of  pwjudleo  oe  Injun  lee  to  the  portlee  or  any  of  them  outwrlilu 
"  ,h*  hearing  In  open  court.  I  Amended,  O.  Rep* 


*-  ......  _  '  - ikhiiii  mupinci 

Rule  226  *• Si  Si  *■ ,l:  2IV78>  S20T«.  a.  4.] 


NOTE:  Sub-rale  (l).u  revoked  by  0.  Reg.  520/78,  *.  8,  end  .ub-raleo  (2)  and 
18)  renumbered  aa  *ub-rale«  (1)  and  (2)  by  0.  Reg.  620/78,  s.  9. 

226.-U)  Any  motion  or  matter  Improperly  brought  before  the  M alter 

**  *<IJo,lrn",  b7  h,m  bt,°"  Ul'  eourt’  lAm'ndv1'  O. 

(2)  Any  motion  improperly  made  before  an  appellate  eourt  may  be 
adjourned  to  the  proper  eourt  and  any  motion  that  .hould  have  been  made 
before  an  appellate  eourt  made  before  a  judge  of  the  High  Court  moy  be 

adjourned  to  the  proper  appellate  court.  |  Amended.  O.  Reg  115/72  t  5  j 


NOTFS 


3H.11 (1) 

(2) 


38.1 1  Disposition  of  Application 

(1)  On  the  hearing  of  an  application,  the  presiding 
judge  may, 

(a)  allow,  dismiss  or  adjourn  the  application, 
either  in  whole  or  in  part  and  with  or  without 
terms;  or 

(b)  where  he  is  satisfied  that  there  is  substantial 
dispute  of  fact,  direct  that  the  whole  appli¬ 
cation  proceed  to  trial  or  direct  the  trial  of 
any  particular  issue  or  issues  and,  in  either 
case,  give  such  directions  and  impose  such 
terms  as  may  seem  just. 

(2)  Subject  only  to  the  directions  and  terms  contained 
in  the  order  directing  the  trial,  the  proceeding  shall  thereafter 
be  treated  as  an  action. 

38.1 2  Application  to  Divisional  Court 

The  provisions  of  this  rule  shall  apply,  with  any  neces¬ 
sary  modification,  to  an  application  to  the  Divisional  Court. 


Rule  613 
Rules  10;  127 

Rule  613 

613.— (!)  The  Judge  may  summarily  dispose  of  the  question!  arising 
on  an  originating  notice  and  give  auch  Judgment  aa  the  nature  of  the  caae 
requires,  or  may  fire  auch  directlona  as  he  thlnki  proper  for  the  trial  of 
any  questions  arising  upon  the  application. 

(2)  Any  special  directlona  touching  the  carriage  or  execution  of  the 
Judgment  or  order  or  the  service  thereof  upon  persons  not  parties  may  be 
given  aa  are  deemed  proper. 

Rule  10 

10.—  (1 )  The  proceedings  authorised  by  rules  607,  811,  612,  €15,  622. 
624,  625,  629,  6W  and  interpleader,  other  than  Interpleader  proceedings  by 
a  sheriff,  as  provided  under  rules  632  and  651.  may  be  commenced  by 
notice  of  motion  called  an  originating  notice, 

(2)  Garnishment  proceedings  and  Interpleader  proceedings  by  a  sher¬ 
iff  shall  be  deemed  to  be  Interlocutory  proceedings  In  the  original  cause  or 
matter. 

(3)  An  Issue  directed  In  garnishment  or  Interpleader  proceedings  sr 
any  other  Issue  directed  to  be  tried  under  these  rules  shall  be  deemed  to  be 
an  action,  and  the  Judgment  upon  the  trial  of  an  Issue  shall,  for  the  pur 
poses  of  appeal,  be  deemed  to  be  final  and  not  Interlocutory. 

Rule  127 

127.  Where  an  lasue  Is  directed  to  be  tried,  It  shall  be  filed  In  the  office 
In  whkh  the  proceeding!  are  carried  on.  and  thereafter  the  proceedings  in 
the  issue  shall  be  carried  on  In  the  same  manner  as  the  proceedings  in  an 
action.  |  Amended.  O.  Reg.  520/78,  s.  I . ) 


/53 


39 


39.01(1) 

(2) 

(3) 

(4) 

(5) 

RULE  39  EVIDENCE  ON  MOTIONS  AND  APPLICATIONS 
39.01  By  Affidavit 

^(1)  Evidence  upon  a  motion  or  application  may  be 
given  by  affidavit  unless  otherwise  provided 

(2)  Where  a  motion  or  application  is  made  on  notice, 
any  affidavit  in  support  of  the  motion  or  application  shall  be 
served  with  the  Notice  of  Motion  or  Notice  of  Application,  as 
the  case  may  be.  All  affidavits  to  be  used  upon  the  hearing 
shall  be  served  and  filed  with  proof  of  service,  not  later  than 
4  p.m.  on  the  day  preceding  the  hearing. 

(3)  Where  a  motion  or  application  is  made  without 
notice,  it  shall  be  sufficient  to  file  any  affidavit  in  support  of 
the  motion  or  application  on  or  before  the  hearing  thereof. 

(4)  Except  in  the  case  of  a  motion  for  summary  judg¬ 
ment  under  Rule  22,  an  affidavit  for  use  upon  a  motion  need 
not  be  confined  to  statements  of  fact  within  the  knowledge 
of  the  deponent,  but  may  contain  statements  as  to  his  infor¬ 
mation  and  belief,  provided  the  source  of  his  information  and 
his  belief  therein  are  specified  in  the  affidavit. 


Rule  269 

Rules  237  (3)  ;  297 
Rules  237  (3) 

Rule  292 
Rule  292 


Rule  269 

289  All  wltnesae*  In  a  matter  pending  before  a  master  ahall  be  exam¬ 
ined  viva  voce,  un!ea*  It  U  othenr!ae  ordered  by  the  master  or  by  the  court 
on  special  ground*. 

Rule  237 

237.— (1)  All  paper*  for  uae  on  a  motion  at  Toronto  ahall  be  filed  la 
the  Registrar'*  office,  and,  when,  no  longer  required,  all  euch  papera  ud 
all  papera  forwarded  for  uae  on  the  motion  ahall  be  transmitted  U  Uw 
office  in  which  the  proceeding*  were  commenced. 

(2)  Motion*,  except  ex  parte  motion*,  ahall  be  act  down  In  the  Regte 
rar’a  office,  at  leant  one  day  before  the  return  date. 

(3)  All  paper*  to  be  uaed  on  the  hearing  ahall  be  left  with  the  Regiatrar 
on  the  day  before  that  on  which  the  motion  ia  to  be  heard,  and  ahall  bt 
marked  with  the  name  of  the  office  where  the  proceeding*  were  oa- 
me need. 

(4)  All  document*  aent  from  local  office*  to  Toronto  ahall  be  aaat  U 
the  Regiatrar  at  Toronto,  poatage  or  express  charges  prepaid. 

(6)  Unless  otherwise  directed  by  the  judge,  ex  parte  and  unoppeind 
motion*  ahall  be  heard  before  contested  motions.  (Amended.  0.  Km 
SOTS.  a.  28;  520/78,  a.  12.J  ’  W 

Rule  297 

297.  Unleas  otherwise  ordered,  affidavits  upon  which  a  notice  ef 
motion  la  founded  ahall  be  served  with  the  notice  of  motion,  and  all  affi¬ 
davit*  ahall  be  served  and  filed  before  they  are  uaed. 


(S)  An  Affidavit  for  use  upon  an  application  shall  be 
confuted  to  facts  within  the  personal  knowledge  of  the 
deponent;  provided,  however,  that  the  affidavit  may  contain 
statements  as  to  the  information  and  belief  of  the  deponent 
with  respect  to  facts  which  are  not  contentious,  where  the 
source  of  his  information  and  his  belief  therein  are  specified 
in  the  affidavit 


Rule  292 


to  hi,  heller  with  ^  ‘"‘•rtocutory  motion, 
Wi,h  ,he  rmund»  therefor,  may  be  admitted. 


iHBiTmrnig  ■ 


ule  228 


08.  Evident*  upon  •  motion  mej  be  bj  efTMe.lt, 


NOTFS 


39.02(1) 

(2) 


39.02  By  Examination  of  «  Witness 
)  Prior  to  the  Hearing 

A  person  who  is  not  a  party  to  the  proceeding 
may  be  examined  prior  to  the  hearing  of  a  motion  or  appUca- 
t'on  for  the  purpose  of  having  a  transcript  of  his  evidence 
avadable  for  use  upon  the  hearing  thereof. 

(2)  On  the  Hearing 

A  person  may  be  orally  examined  or  cross- 
examined  on  the  hearing  of  a  motion  or  application,  but 
only  with  leave  of  the  presiding  judge  or  officer. 


Rule  230 

Rules  231;  269;  628 

Rule  230 

230.  Any  party  may  by  subpoena  require  the  attendance  of  a  witness 
to  be  examined,  before  any  officer  having  jurisdiction  in  the  county  in 
which  the  witness  resides,  for  the  purpose  of  using  his  evidence  upon  any 
motion. 

Rule  231 

231.  Witnesses  may  by  leave  of  the  court  be  examined  viva  voce  before 
the  court  upon  any  motion. 

Rule  269 

269.  All  witnesses  In  a  matter  pending  before  a  master  shall  be  exam¬ 
ined  viva  voce,  unless  It  is  otherwise  ordered  by  the  master  or  by  the  court 
•n  special  grounds. 


"'V”*'*  •“W’-rt  of  the  application  mar  be  oumln*  eh, 

eoce  before  t ho  judge  making  the  order  or  bofore  a  manor. 


39.03 


Rule  229(1) 


!6(o 


MOTES 


39.03  Cross-examination  on  Affidavit 

( 1 )  Made  for  Use  upon  a  Motion 

(a)  Any  party  to  a  motion  who  has  delivered 
every  affidavit  upon  which  he  intends  to  rely, 
may  cross-examine  the  deponent  of  any  affi¬ 
davit  delivered  by  or  on  behalf  of  the  opposite 
party. 

(b)  Where  a  party  has  cross-examined  under 
clause  (a),  he  shall  not  deliver  any  additional 
affidavit  for  use  on  the  hearing  of  the  motion 
without  leave  or  consent;  and  such  leave  may 
be  granted  where  the  court  is  satisfied  that  he 
ought  to  be  permitted  to  respond  by  affidavit 
to  any  matter  raised  on  the  cross-examination. 

(c)  Any  party  who  cross-examines  the  deponent 
of  any  affidavit  delivered  by  or  on  behalf  of 
the  opposite  party  for  use  upon  a  motion, 
shall  be  liable  for  the  party  and  party  costs  of 
the  opposite  party  in  respect  of  such  cross- 
examination  in  any  event  of  the  cause,  unless 
otherwise  ordered  by  the  court. 

(d)  Where  the  party  who  cross-examines  orders  a 
transcript  of  such  cross-examination,  he  shall 
serve  a  copy  thereof  on  the  opposite  party, 
free  of  charge. 

(e)  Cross-examination  on  an  affidavit  delivered 
for  use  upon  a  motion  for  summary  judgment 
is  governed  by  Rule  22.03. 

(2)  Made  for  Use  upon  an  Application 

Where  a  person  has  made  an  affidavit  for  use 
upon  an  application,  he  may  be  cross-examined  thereon, 
unless  otherwise  ordered. 

(3)  To  be  Exercised  with  Reasonable  Diligence 

The  right  to  cross-examine  under  paragraphs 
(1)  and  (2)  shall  be  exercised  with  reasonable  diligence,  and 
the  court  may  refuse  an  adjournment  of  a  motion  or  applica¬ 
tion  for  the  purpose  of  cross-examination  where  the  party 
seeking  the  adjournment  has  faded  to  do  so. 


Rule  229 

229.-<l)  Where  a  person  has  made  an  affidavit  of  merits  or  an  art!- 
davit  to  be  used  upon  a  motion  or  at  a  trial  or  on  a  reference  he  may  be 
cross-examined  thereon  before  any  officer  having  juriadictlon  in  the 
county  In  which  the  witness  resides,  upon  the  solicitor  of  the  party  oa 
whose  behalf  the  affidavit  has  been  filed  being  served  with  an  appolM- 
ment  two  days  before  the  day  appointed  for  the  cross-examination. 

■Jfr  (3>  The  attendance  of  such  a  person  may  also  be  required  under  rules 
S44  and  345. 


WOTFS 

PRESERVATION  OF  RIGHTS 

PENDING  LITIGATION 


RULE  40  INTERLOCUTORY  INJUNCTION  OR 
MANDATORY  ORDER 

40.01  On  Motion  to  a  Judge 

A  motion  for  an  interlocutory  injunction  or  mandatory 
order,  or  for  an  extension  thereof,  shall  be  made  to  a  judge 
of  the  court  in  which  the  proceeding  is  pending,  or  in  which 
the  intended  proceeding  is  to  be  brought. 

40.02  Where  Motion  Made  Without  Notice 

(1)  Where  the  motion  is  made  without  notice,  an 
injunction  may  only  be  granted  for  a  period  not  exceeding 
10  days. 

(2)  Where  an  injunction  is  granted  on  a  motion  made 
without  notice,  a  motion  to  extend  the  injunction  may  only 
be  made  on  notice  to  any  party  affected  by  the  order  unless 
it  can  be  shown  that  any  such  party  has  been  evading  service 
or  that,  by  reason  of  some  other  exceptional  circumstances, 
the  injunction  ought  to  be  extended,  in  which  case  the 
extension  shall  be  confined  to  a  period  not  exceeding  a 
further  10  days. 

40.03  Undertaking 

On  a  motion  for  an  interlocutory  injunction  or  manda¬ 
tory  order,  the  plaintiff  or  applicant,  by  his  counsel,  shall, 
unless  otherwise  ordered,  undertake  to  abide  by  any  order  as 
to  damages  which  the  court  may  make  should  it  ultimately 
appear  that  the  defendant  or  respondent  has  sustained  any 
loss  by  reason  of  the  granting  of  the  order  which  the  plaintiff 
or  applicant  ought  to  pay. 


41.01  On  Motion  to  a  Judge 

A  motion  for  the  appointment  of  a  receiver,  or  receiver 
and  manager,  shall  be  made  to  a  judge  of  the  court  in  which 
the  proceeding  is  pending,  or  in  which  the  intended  proceed¬ 
ing  is  to  be  brought. 

41.02  Form  of  Order 

The  order  appointing  a  receiver,  or  receiver  and  manager 

shall, 

(a)  name  the  person  so  appointed  or  refer  the 
appointment  thereof  to  a  master; 

(b)  specify  the  amount  and  terms  of  the  security, 
if  any,  to  be  furnished  by  him  for  the  proper 
performance  of  his  duties  or  refer  the  deter¬ 
mination  thereof  to  a  master; 

(c)  state  whether  the  person  appointed  as  receiver 
is  also  appointed  as  manager  and,  if  necessary, 
define  the  scope  of  his  managerial  powers; 
and 

(d)  contain  such  directions  and  impose  such  terms 
and  conditions  as  may  seem  appropriate. 

41.03  Directions 

A  receiver,  or  receiver  and  manager,  may  apply  to  a 
judge  for  directions  at  any  time  and  from  time  to  time 

41.04  Discharge 

A  receiver,  or  receiver  and  manager,  may  only  be  dis¬ 
charged  by  the  order  of  a  judge. 


42 


NQIES 


42.02 

43 

43.01 


RULE  42  CERTIFICATE  OF  PENDING  LITIGATION 

42.01  Leave  to  Issue  Required 

A  certificate  of  pending  litigation  may  only  be  issued 
by  a  registrar  pursuant  to  an  order  of  the  court. 

42.02  Where  Motion  may  be  Made  Without  Notice 

Where  a  claim  for  a  certificate  of  pending  litigation 
together  with  a  description,  sufficient  for  registration,  of 
the  lands  in  question,  has  been  included  in  the  originating 
process,  a  motion  for  leave  to  issue  a  certificate  of  pending 
litigation  may  be  made  without  notice. 

42.03  Where  Motion  to  be  Made  on  Notice 

Where  the  originating  process  does  not  include  a  claim 
for  a  certificate  of  pending  litigation,  a  motion  for  leave  to 
issue  a  certificate  of  pending  litigation  shall  be  made  on 
notice  and  the  Notice  of  Motion  shall  contain  a  description, 
sufficient  for  registration,  of  the  lands  in  question. 

RULE  43  INTERPLEADER 
43.01  By  Stakeholder 

Where  a  person  is  under  liability  for  any  debt,  money, 
goods  or  chattels,  in  respect  of  which  adverse  claims  have 
been  made  against  him  by  two  or  more  persons,  either  by 
the  commencement  of  proceedings  or  otherwise,  he  may 
apply  to  the  court  for  relief  by  way  of  interpleader. 


Rules  11a;  32(2) 


Rule  632(a) 


Rule  11a 

~*l«.  IHh.  .pp,l- 

claim  therefor  together  with  ■  .pende"*  he  "hal1  Include  in  his  notice  a 
■He  land, 

r1  ned  upm » « xsr  jr  "",ou‘ I,a,e  °f 

NOTE.  See  aim  The  Interpretation  Act,  R.S.O.  1970.  c.  226,  29. 


Rule  32 

;;:rrrr  pr~u' 

If  the  plalntlfT  deaire,  a  certiorate  of  //,  penden,  he  shall  Include 
In  the  endowment  ■  claim  therefor  together  with  a  description,  sufficient 
Tor  registration,  of  the  lands  in  question,  but  such  certificate  shall  not 
l«ue  without  leave  of' the  court,  to  be  obtained  upon  an  ei  parte 
application.  ^ 


Rule  632 

“2-  °r  lnt'rpi,*d"  *  P»t.d, 

the  app||. 

f-  Of  '»  -pec.  !,  or  ch**- 

two  or  more  persons  (hereinafter  called  X?  !  be,t8Ued  b7 
Ing  adverse  claim  thereto:  or  <h  c,a,manta>  nude- 


KeO 
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43.02  (1) 

(2) 

(3) 

(4) 

(5) 


Rule  644 
Rule  644 
Rule  644 

Rules  632 (b) ;  645 
Rule  641 


43.02  By  Sheriff 

(1)  A  person,  who  makes  a  claim  to  or  in  respect  of 
any  property  taken  or  intended  to  be  taken  by  a  sheriff  in 
the  execution  of  any  process  against  another  person  or  to 
the  proceeds  thereof,  shall  give  notice  to  the  sheriff  of  his 
claim  and  his  address  for  service. 

(2)  On  receipt  of  a  claim,  the  sheriff  shall  forthwith 
give  Notice  of  Claim  (Form  43A)  to  the  execution  creditor 
who  shall,  within  7  days  after  receiving  the  notice,  give  the 
sheriff  notice  in  writing  whether  he  admits  or  disputes  the 
claim. 


Rule  644 

444.  When  a  *  he  riff  find,  property  In  the  po— melon  of  a  deter 
afaJrvt  whose  property  he  ha*  a  writ  or  other  proceaa  In  hla  Honda,  ud 
claim  la  aet  up  to  auch  property  by  or  on  behalf  of  a  third  peraon  who  beat 
of  poeeesaion  or  la  in  joint  poaaeaalon  with  the  debtor,  the  claim  of  wrb 
third  peraon  ahall  be  made  In  writlnf,  and  upon  receipt  thereof  the  sher iff 
ahall  forthwith  |We  notice  thereof  to  the  execution  creditor,  and  the  exe¬ 
cution  creditor  ahall,  within  aeren  daya  thereafter,  fire  notice  to  the  ahae 
IfT  that  he  admit*  or  dlaputea  the  claim,  and.  If  the  execution  creditor 
admita  the  title  of  the  claimant  and  |rtei  notice  aa  directed  by  thla  rule,  be 
la  only  liable  to  the  aheriff  for  feea  and  expenaea  incurred  before  Uw 
receipt  of  the  notice  admitting  the  claim,  and  no  action  ahall  be  bwtb 
agalnat  the  aheriff  In  reapect  of  the  seizure  of  the  property. 


(3)  On  receipt  of  a  notice  admitting  a  claim,  the  sheriff 
shall  release  any  property  the  claim  to  which  is  admitted,  and 
the  court  may  restrain  the  bringing  of  a  proceeding  against 
him  for  or  in  respect  of  his  having  taken  possession  of  the 
property  and,  unless  the  court  otherwise  orders,  the  execution 
creditor  who  admits  the  claim  ia  only  liable  to  the  sheriff  for 
any  costs,  fees  and  expenses  incurred  by  the  sheriff  before 
receipt  of  the  notice  admitting  the  claim. 


RULE  632 


"  SSr--"  trrti-; 

u»  penon  whom  lh.procM.LJd  th" 


(4)  On  receipt  of  a  notice  disputing  the  claim,  or  on 
the  failure  of  the  execution  creditor  to  give  the  sheriff  the 
required  notice  within  the  time  prescribed,  the  sheriff  may 
apply  for  relief  by  way  of  interpleader. 


Rule  645 


withdraw  hi,  claim  thereto  by  ^mant  * 

apply  for  relief  by  Interpleader  ^  °  1 


(5)  Where  goods  or  chattels  have  been  seized  in  execu- 
tion  by  a  sheriff,  and  any  claimant  alleges  that  he  is  entitled 
to  such  property  by  way  of  security  for  a  debt,  the  court 
may  order  a  sale  of  the  property  and  direct  that  the  proceeds 
therefrom,  or  sufficient  to  answer  the  claim,  be  paid  into 
court  pending  determination  of  such  claim. 


Rule  641 

641.  Where  rood*  or  chattel,  luxe  been  Mixed  In  execution  by  a  ter- 
and  any  claimant  aJIefe,  that  he  I,  entitled,  under  a  bill  ofnlta 
otherwlM,  to  the  rood,  or  chattel,  by  way  of  Mcurtty  for  debt,  the  ceort 
may  order  a  tale,  and  direct  the  application  of  the  proceed,  of  the  sale  la 
dlKharre  of  the  amount  due  the  claimant  If  It  I*  not  deputed.  or  that  aaf 
fldent  to  answer  the  claim  be  paid  Into  court  pend  I  nr  trial  of  the  claim. 


43.03 (1) 
(2) 
(4) 


NOTES  43.03  Mode  of  Application 

(1 )  An  application  for  interpleader  relief  shall  be  made 
by  Notice  of  Application,  unless  it  is  made  in  a  proceeding 
already  commenced,  in  which  case  it  shall  be  made  by  Notice 
of  Motion  and,  in  either  case,  the  notice  shall  call  upon  the 
claimants  to  attend  on  the  return  of  the  application  and 
either  to  maintain  or  relinquish  their  claim. 

(2)  An  application  for  interpleader  relief  shall  be 
supported  by  an  affidavit  made  by  the  applicant  showing 
the  names  and  addresses  of  all  claimants  to  the  property  in 
question  of  whom  the  applicant  has  knowledge  and  that  the 
applicant, 

(a)  claims  no  beneficial  interest  in  the  property 
in  question,  other  than  a  lien  for  costs,  fees, 
charges  or  expenses; 

(b)  does  not  collude  with  any  claimant  of  the 
property;  and 

(c)  is  willing  to  deliver  the  property  in  question 
to  the  court  or  to  dispose  of  it  as  the  court 
may  direct. 

(3)  Notice  of  an  application  for  interpleader  relief  shall 
be  served  upon  every  claimant  in  respect  of  the  property  in 
question  and,  except  in  the  case  of  an  application  by  a  sheriff, 
upon  every  party  to  the  proceeding. 

(4)  Where  the  applicant  is  a  sheriff,  and  there  is  more 
than  one  execution  creditor  in  respect  of  the  property  in 
question,  he  shall  make  one  application  and  shall  serve 
notice  of  the  application  upon  all  execution  creditor!  as  well 
as  upon  every  claimant 


Rules  10;  636 
Rule  633 
Rule  646 


Rule  10 


/<£/ 


10.— (1)  The  proceedinp  authorised  by  rules  607,  611,  612.  616,  622. 
624,  626,  629,  698  and  interpleader,  other  than  interpleader  proceedinp  by 
a  sheriff,  as  provided  under  rules  632  and  661,  may  be  commenced  by 
notice  of  motion  called  an  originating  notice. 

(2)  Garnishment  proceedinp  and  Interpleader  proceedinp  by  a  sher¬ 
iff  shall  be  deemed  to  be  Interlocutory  proceedinp  In  the  orlfinal  cause  or 
matter. 

(3)  An  Issue  directed  In  punishment  or  Interpleader  proceedinp  er 
any  other  Issue  directed  to  be  tried  under  these  rules  shall  be  deemed  to  be 
an  action,  and  the  Judgment  upon  the  trial  of  an  Issue  shall,  for  the  pur¬ 
poses  of  appeal,  be  deemed  to  be  final  and  not  Interlocutory. 

Rule  636 

636.  The  applicant  may  make  a  motion  calling  on  the  claimant!  to 
appear  and  state  the  nature  and  particulars  of  their  claims,  and  either  to 
maintain  or  relinquish  them. 


Rule  633 

633.  The  applicant  shall  satisfy  the  court  by  affidavit  or  sthenHss. 

(a)  that  he  claims  no  Interest  in  the  subject-matter  In  dispute, 
other  than  In  respect  of  a  lien  or  for  charges  or  costs; 

(b)  that  he  does  not  collude  with  any  of  ths  claimants;  and 

(c)  that  he  Is  willing  to  pay  or  transfer  the  subject-matter  Ms 
court,  or  to  dlspoae  of  It  as  the  court  directs. 


Rule  646 

646.  Where  a  sheriff  has  more  than  one  writ  of  execution  against  tks 
same  property  or  there  is  more  than  one  claimant  to  goods  seised  aadn 
the  execution,  he  shall  make  one  application  and  make  all  the  eisewtM 
creditors  and  claimants  parties. 


IbX 


isj 

(6) 


Rule  642 
Rule  647 


NOTFS 


RULE  R3.03  CP'TINl'EP 


(5)  Where  the  applicant  is  a  sheriff,  notice  of  the 
tppucation  shall  include  the  following  notice: 


Rule  642 

M2.  Where  a  sheriff  applies  for  relief  by  interpleader  and  any  tun- 
tlon  creditor  declines  to  join  in  contesting  the  claim  of  the  advene  claim¬ 
ant,  the  court  may  direct  that  such  creditor  be  excluded  from  any  benefit 
that  may  be  derived  from  the  contestation  of  the  claim. 


notice  to  execution  creditors 

TAKE  NOTICE  that  Section  5  (4)  of  The  Creditors 
Relief  Act  provides  that: 

Where  proceedings  are  taken  by  a  sherifT  for  relief 
under  any  provisions  relating  to  interpleader,  those 
creditors  only  who  are  parties  thereto  and  who  agree  to 
contribute  pm  rata  in  proportion  to  the  amount  of  their 
executions  or  certificates  to  the  expense  of  contesting 
any  adverse  claim  are  entitled  to  share  in  any  benefit 
that  may  be  derived  from  the  contestation  of  such  claim 
"  “  nCCeS8"y  '°  execution.  or 


Rule  647 

M7.  Where  there  Is  an  execution  from  the  Supreme  Court,  the  appli¬ 
cation  for  Interpleader  shall  be  made  in  the  Supreme  Court  notwithstand¬ 
ing  that  other  executions  In  the  sheriff's  hands  hare  Issued  from  county  or 
•mail  claims  courts.  (Amended  O.  Reg.  781/78,  s.  1] 


-  6)  n  “V  *henfr  *“  “  execution  issued  from  the 

rehef  r  thUr^  h'  lh*UJn,ke  the  *PPl*cation  for  interpleader 
h7v/mh  UPrem'  C°Urt'  notwith.tanding  that  he  may 
havener  executions  issued  from  county  or  small  claims 


(7)  Every  person  served  with  notice  of  an  application 
pursuan,  to  tius  rule  is  deemed  to  be  .  party  “ 


43.04 


Rule  643 


(a)  Rule  638 

(b)  Rule  638 

(c)  Rule  640 

NOTES  (d)  Rule  639 


43.04  Jurisdiction  on  Application 

On  the  hearing  of  an  application  for  interpleader  relief 
the  court  may, 

(a)  order  a  claimant  to  be  made  a  party  in  a  pro¬ 
ceeding  already  commenced  in  substitution 
for  or  in  addition  to  the  applicant; 

(b)  order  the  trial  of  an  issue  between  the  claim¬ 
ants,  define  the  issue  to  be  tried  and  direct 
which  claimant  is  to  be  plaintiff  and  which 
defendant; 

(c)  where  the  issue  is  one  of  law  and  the  facts  are 
not  in  dispute,  decide  the  question  without 
directing  the  trial  of  an  issue,  or  order  that 
a  special  case  be  stated  for  the  opinion  of 
the  court; 

(d)  on  the  request  of  any  claimant,  if,  having 
regard  to  the  value  of  the  subject  matter  and 
the  nature  of  the  issues  in  dispute,  it  seems 
desirable  to  do  so,  determine  the  rights  of 
the  claimants  in  a  summary  manner ; 


Rule  643 

643.  The  court  that  trie*  the  luue  may  Anally  dispose  of  the  later 
pleader  proceedings,  Including  all  coat*  not  otherwise  provided  for. 


Rule  638 

638.  Where  the  claimants  appear  on  the  motion,  any  claimant  may  be 
made  a  defendant  In  any  action  already  commenced  In  respect  of  the  sub¬ 
ject-matter  In  dispute  In  lieu  of  or  in  addition  to  the  applicant,  or  an  issue 
between  the  claimants  may  be  stated  and  tried,  and  In  the  latter  caae  the 
order  shall  direct  which  of  the  claimants  is  to  be  the  plaintiff  and  which 
the  defendant  ( Forms  82  and  831. 


tole640 

649.  Where  the  question  Is  one  of  law  and  the  facts  are  not  In  dispute, 
Hw  court  may  decide  the  question  without  directing  the  trial  of  an  Issue, 
•e  msy  order  that  a  special  case  be  stated  for  the  opinion  of  the  court. 


Rule  639 

639.  The  court  may,  with  the  consent  of  both  claimants,  or  on  the 
request  of  any  claimant,  If,  having  regard  to  the  value  of  the  subject-mat- 
**r  in  dispute,  it  seems  desirable  so  to  do,  dispose  of  the  merits  of  their 
rlslms,  and,  subject  to  appeal,  decide  the  same  In  a  summary  manner 
•  Form  84). 


/&3 


J 


NQIES 


(e) 

(f) 

(g) 


Rule  637 
Rule  635 
Rule  650 


RULE  43.0*1  CONTINUED 

(e)  where  a  claimant  fails  to  attend  on  the  appli¬ 
cation,  or  attends  and  fails  or  refuses  to 
comply  with  an  order  made  in  the  proceeding, 
make  an  order  declaring  the  claimant  and  all 
persons  claiming  under  him  to  be  forever 
barred  from  prosecuting  his  claim  against  the 
applicant  and  all  persons  claiming  under  him, 
without  affecting  the  rights  of  the  claimants 
as  between  themselves; 

(0  stay  any  further  step  in  a  proceeding ; 


Rule  637 


Rule  635 


„  .  .  „  — ■*  -  -  application  xor  ntteimmj 

rn«le  .1  .nytlm,  «ft„  «rHc*  of  the  writ  of  ■>»..,  art  the  amt  ■ 
■tay  all  proceedings  in  the  action. 


(g)  order  the  costs  of  the  applicant  to  be  paid  out 
of  the  property  or  proceeds  ; 

(h)  declare  that  the  liability  of  the  applicant  in 
respect  of  the  property  or  the  proceeds  is 
extinguished; 


(i)  make  such  other  order  as  may  seem  just. 


NOTES 


44 

44.01(1) 

(2) 

PRESERVATION  OF  RIGHTS 
PENDING  LITIGATION 

RULE  44  INTERIM  RECOVERY  OF  PERSONAL  PROPERTY 

44.01  Motion  for  Interim  Order 

(1)  An  interim  order  for  the  recovery  of  personal 
property  may  be  obtained  on  a  motion  by  the  plaintiff 
supported  by  affidavit  containing, 

(a)  a  sufficient  description  of  the  property 
sought  to  be  recovered  to  render  it  readily 
identifiable; 

(b)  the  value  of  the  property  sought  to  be  re¬ 
covered; 

(c)  a  statement  that  the  plaintiff  is  the  owner  or 
lawfully  entitled  to  possession  of  the  property, 
as  the  case  may  be; 

(d)  a  statement  that  the  property  was  unlawfully 
taken  from  the  possession  of  the  plaintiff  or 
unlawfully  detained  by  the  defendant,  as  the 
case  may  be;  and 

(e)  the  facts  and  circumstances  giving  rise  to  the 
unlawful  taking  or  unlawful  detention. 

(2)  A  Notice  of  Motion  shah  be  served  on  the  defen¬ 
dant  unless  the  court  is  satisfied  that  the  property  was  un¬ 
lawfully  taken  from  the  plaintiff  or  that  there  is  reason  to 
believe  that  the  defendant  may  attempt  to  prevent  recovery 
of  the  property  or  that,  for  any  other  sufficient  reason,  the 
order  should  be  made  without  notice. 

44.02  Interim  Order 

An  interim  order  for  the  recovery  of  personal  property 
shall  contain  a  sufficient  description  of  the  property  to  be 
recovered  as  to  make  it  readily  identifiable,  and  shall  state 
the  value  of  the  property. 


Rule  359 
Rule  360 

Rule  359 

359.  An  order  of  replevin  may  be  obtained, 

(a)  on  motion  therefor,  on  showing  the  facta  of  the  wrongful 
taking  or  detention  complained  of.  the  value  and  description 
of  the  property,  and  that  the  person  claiming  the  property  it 
the  owner  thereof  or  is  lawfully  entitled  to  the  possession 
thereof; 

(b)  on  praecipe.  If  the  person  claiming  the  property,  his  servant 
or  agent,  makes  an  affidavit  stating, 

(I)  that  the  person  claiming  the  property  is  the  owner  or 
lawfully  entitled  to  the  possession  thereof, 

(II)  the  value  thereof, 

(III)  that  the  property  was  wrongfully  taken  out  of  the  pos¬ 
session  of  the  claimant,  or  fraudulently  got  out  of  his 
possession,  within  two  months  neat  before  the  making 
of  the  affidavit, 

(If)  that  the  deponent  is  advised  and  believes  that  the  claim¬ 
ant  is  entitled  to  the  order,  and 
(v)  that  there  Is  good  reason  to  apprehend  that,  unless  the 
order  is  issued  without  waiting  for  a  motion,  the  delsy 
would  materially  prejudice  the  rights  of  the  claimant 
with  respect  to  the  property; 

(c)  on  praecipe.  If  the  property  was  distrained  for  rent  or  dam¬ 
age  feasant  and  the  person  claiming  the  property,  his  serv¬ 
ant  or  agent,  makes  an  affidavit  stating, 

(I)  that  the  person  claiming  the  property  Is  the  owner  or  is 
lawfully  entitled  to  the  possession  thereof  (describing 
the  property), 

(II)  the  value  thereof,  and 

(III)  that  the  property  was  taken  under  colour  of  a  distress 
for  rent  or  damage  feasant, 

and  In  such  case  the  order  shall  state  that  the  defendant  has 
taken  and  ur\justly  detains  the  property  under  colour  of  a 
distress  for  rent  or  damage  feasant,  as  the  case  may  be 

(Form  86). 

Rule  360 

360.  The  motion  shall  be  on  notice  to  the  defendant,  unless  the  special 
circumstances  of  the  case  in  the  opinion  of  the  court  justify  the  making  of 
an  es  parte  order,  and  the  court,  Instead  of  granting  or  refusing  the  order, 
may  direct  the  sheriff  to  take  a  bond  in  less  or  more  than  treble  the  value 
of  the  property,  or  may  direct  him,  in  addition  to  taking  a  bond  pursuant 
to  rule  362,  to  take  and  detain  the  property  until  the  further  order  of  the 
court,  instead  of  at  once  replevying  the  property  to  the  plaintiff,  or  may 
order  that  the  plaintifT,  instead  of  giving  a  bond,  be  at  liberty  to  pay  Into 
court  to  the  credit  of  the  action,  subject  to  further  order,  such  sum  as  Is 
proper  to  stand  as  security  to  the  defendant  in  the  same  manner  and  to  the 
same  extent  as  any  bond  that  the  plaintiff  would  otherwise  be  required  to 
give  to  the  sheriff. 


/&c 


44.03(1) 

(2) 

I i 

44.03  Jurisdiction  on  Motion 

( 1 )  Where  Made  on  Notice 

On  a  motion  for  an  interim  order  for  the 
recovery  of  personal  property  made  on  notice  to  the  defen¬ 
dant,  the  court  may. 


(a)  order  the  plaintiff  to  pay  into  court  twice 
the  value  of  the  property  as  stated  in  the 
order  or  such  other  amount  as  the  court 
may  direct,  or  to  give  the  appropriate  sheriff 
security  in  such  form  and  amount  as  may  be 
approved  by  the  court,  and  direct  the  sheriff 
to  take  the  property  from  the  defendant  and 
deliver  it  to  the  plaintiff; 


(b)  order  the  defendant  to  pay  into  court  twice 
the  value  of  the  property  as  stated  in  the 
order,  or  such  other  amount  as  the  court 
may  direct,  or  to  give  to  the  plaintiff  security 
in  such  form  and  amount  as  may  be  approved 
by  the  court,  and  allow  the  property  to 
remain  in  the  possession  of  the  defendant;  or 


tcj  make  such  other  order  as  may  seem  just. 

( 2 )  Where  Made  Without  Notice 

On  a  motion  for  an  interim  order  for  the 

izz  uhrrrta,mp.rrty  made  wi,hout  no,ice  ,o  ,he 


(a) 


(b) 


order  the  plaintiff  to  pay  into  court  twice 
Ihe  value  of  the  property  as  staled  in  the 
order,  or  such  other  amount  as  the  court 
may  direct,  or  to  give  the  appropriate  sheriff 
security  in  such  form  and  amount  as  may  be 
approved  by  the  court,  and  direct  the  sheriff 
to  ‘ale  and  detain  the  property  for  a  period 
of  10  days  after  service  of  the  interim  order 
upon  the  defendant  before  delivering  it  to 
the  plaintiff;  or 

make  such  other  order  as  may  seem  just. 


Rule  362 
Rules  360;  365 


Rule  362 

M2. — (1)  Before  the  sheriff  seta  on  the  order,  he  shall  t»i,f  a  ^ 
(Form  139)  from  the  plaintiff  with  two  aufTkient  auretlea  In  such  aum  as  k 
prescribed  by  the  order,  or,  If  no  special  provision  has  been  made,  thea  la 
treble  the  value  of  the  property  u  stated  in  the  order  of  replevin. 

(2)  The  plaintiff  may.  Instead  of  firing  a  bond,  pay  Into  court  twice 
the  value  of  the  goods  as  stated  In  the  order,  and  the  sheriff  may  act  uses 
a  certificate  of  the  Accountant  that  the  money  has  been  paid. 

Rule  360 

360.  The  motion  shall  be  on  notice  to  the  defendant,  unless  the  special 
circumstances  of  the  case  In  tha  opinion  of  the  court  justify  the  making  of 
an  ex  parte  order,  and  the  court,  Instead  of  granting  or  refusing  the  order, 
may  direct  the  aheriff  to  take  a  bond  in  leas  or  more  than  treble  the  value 
of  the  property,  or  may  direct  him.  in  addition  to  taking  a  bond  pursuant 
to  rule  362.  to  take  and  detain  the  property  until  the  further  order  of  the 
court,  instead  of  at  once  replevying  the  property  to  the  plaintlfT,  or  may 
order  that  the  plaintiff,  instead  of  giving  a  bond,  be  at  liberty  to  pay  Into 
court  to  the  credit  of  the  action,  subject  to  further  order,  such  sum  as  Is 
proper  to  stand  as  security  to  the  defendant  In  the  same  manner  and  to  the 
same  extent  as  any  bond  that  the  plaintiff  would  otherwise  be  required  to 
give  to  the  sheriff 

Rule  366 

366.  Where  the  order  is  Issued  on  praecipe  under  clause  b  of  rule  369, 
the  sheriff  shall  taka  and  detain  the  property,  and  shall  not  replevy  H  to 
the  plaintiff  without  the  order  of  the  court,  but  may,  after  seven  days  from 
the  time  of  taking  It,  redeliver  It  to  the  defendant,  unless  in  the  meantime 
the  plaintiff  obtains  and  serves  on  the  sheriff  an  order  directing  a  differ¬ 
ent  disposition  of  the  property. 


Rule  362 


(2)  The  plaintiff  may.  Instead  of  giving  a  bond,  pay  Into  court  twite 
the  value  of  the  goods  as  stated  In  the  order,  and  the  aheriff  may  act  upaa 
a  certificate  of  the  Accountant  that  the  money  has  been  paid. 


HIES 


44  .  U 4 
44.05 
44.07  (1) 


* 

44.04  Condition  and  Form  of  Security 

Where  an  interim  order  for  the  recovery  of  personal 
property  requires  either  party  to  provide  security,  the  con¬ 
dition  of  the  security  shall  be  that  the  party  providing  the 
security  will  return  the  property  to  the  opposite  party 
without  delay  should  he  be  ordered  to  do  so,  and  pay  any 
damages  and  costs  the  opposite  party  may  have  sustained  by 
reason  of  the  interim  order.  Where  the  security  is  by  bond, 
it  shall  be  according  to  Form  44A  and  shall  remain  in  force 
until  the  security  is  released  pursuant  to  this  rule. 

44.05  Rescinding  Order 

The  defendant  may  apply  to  the  court  at  any  time  to 
rescind  or  vary  an  interim  order  for  the  recovery  of  personal 
property,  or  to  stay  proceedings  thereunder,  or  for  any  other 
relief  with  respect  to  the  return,  safety  or  sale  of  the  property 
or  any  part  thereof  by  Notice  of  Motion  served  within  10 
days  and  returnable  within  15  days  after  the  order  came  to 
his  attention. 

44.06  Release  of  Security 

Any  security  furnished  pursuant  to  an  order  made  under 
this  rule  may  be  released  on  the  Filing  of  the  written  consent 
of  the  parties  or  by  order  of  the  court. 

* 

44.07  Duty  of  Sheriff 

(1)  Before  a  sheriff  proceeds  to  enforce  an  order  for 
the  recovery  of  personal  property,  he  shall  satisfy  himself 
that  the  plaintiff,  or  the  defendant,  has  furnished  any  se¬ 
curity  required  by  the  order. 


Rules  362;  363 
Rule  361 
Rule  362 


Rule  362 

362. — (1)  Before  the  sheriff  sets  on  the  order,  he  shall  a  bond 
(Form  136)  from  the  plaintiff  with  two  sufficient  sureties  in  such  sum  as  is 
prescribed  by  the  order,  or,  If  no  special  provision  has  been  made,  then  in 
treble  the  value  of  the  property  as  stated  In  the  order  of  replevin. 

(2)  The  plaintiff  may,  Instead  of  jiving  a  bond,  pay  Into  court  twice 
the  value  of  the  goods  as  stated  in  the  order,  and  the  sheriff  may  act  upon 
a  certificate  of  the  Accountant  that  the  money  has  been  paid. 

Rule  363 

383.  Where  an  order  of  replevin  la  Issued  for  any  property  that  had  nst 
been  previously  taken  out  of  the  plaintiff's  possession  and  for  whkh  the 
plaintiff  might  bring  an  action  for  conversion,  the  defendant  Is  entitled,  if 
the  plaintiff  falls  In  the  action,  to  be  hilly  indemnified  against  all  daa^ 
ages  sustained  by  the  defendant.  Including  any  extra  costs  that  he  may 
Incur  in  defending  the  action,  and  the  bond  shall  be  conditioned  so  as  to 
require  the  plaintiff  and  the  sureties  to  Indemnify  and  save  harmlew  Uw 
defendant  from  all  loss  and  damage  that  he  may  sustain  by  reason  of  Uw 
selture  and  of  any  deterioration  of  the  property  |n  the  meantime.  In  Uw 
event  of  its  being  returned,  and  all  costs,  charges  and  expenses  that  Uw 
defendant  may  Incur.  Including  reasonable  costs  not  taxable  betwees 
party  and  party,  but  this  provision  shall  not  be  required  In  cases  of  distress 
for  rent  or  damage  feasant. 

Rule  361 

361.  The  defendant  may  apply  to  the  court  to  discharge,  vary  or  mod¬ 
ify  the  order,  or  to  stay  proceedings  thereunder,  or  for  any  other  relief 
*ith  respect  to  the  return,  safety  or  sale  of  the  property  or  any  part 
thereof  or  otherwise. 


(2) 

(4) 


44 . 08 


Rule  364 
Rule  366 
Rule  367(1) 


RULE  ¥1.07  CONTINUED 

(2)  The  sheriff  shall  serve  the  interim  order  on  the 
defendant  as  soon  as  possible  after  the  property  or  any  part 
thereof  has  been  recovered. 

(3)  Where  the  sheriff  is  unable  to  comply  with  the 
order,  or  it  is  dangerous  for  him  to  do  so,  he  may  apply  to 
the  court  for  directions. 

(4)  Upon  the  expiration  of  10  days  after  the  service 
of  the  order,  the  sheriff  shall  report  without  delay  to  the 
plaintiff  as  to  the  property  he  has  recovered,  and,  where  he 
has  failed  to  recover  possession  of  all  or  part  of  the  property, 
as  to  the  property  he  has  failed  to  recover  and  the  reason 
therefor. 

44.08  Where  Property  Removed 

Where  the  sheriff  reports  that  the  defendant  has  preven¬ 
ted  him  from  recovering  the  property  or  any  part  thereof, 
the  plaintiff  may  apply  for  an  order  directing  the  sheriff 
to  take  any  other  personal  property  of  the  defendant,  to 
the  value  of  the  property  which  the  sheriff  was  prevented 
from  recovering,  and  deliver  it  to  the  plaintiff  who  shall 
hold  it  until  the  defendant  delivers  the  property  in  question 
to  him. 


Rule  364 

364.  The  sheriff  that  I  not  Km  a  copy  of  the  writ  of  summon*  or  o 
until  he  tus  replevied  the  property,  or  some  pvt  thereof  If  He  eanmt 
replevy  the  whole. 

Rule  366 

366,  The  sheriff  shall  return  the  order  on  or  before  the  tenth  day  after 
the  service  thereof,  and  shall  transmit  annexed  thereto, 

ta)  the  names  of  the  sureties  In,  and  the  date  of  the  bond 

from  the  plaintiff,  and  the  name  or  names  of  the  witnesses 
thereto; 

(b)  the  place  of  residence  and  addition  of  the  sureties; 

(e)  the  number,  quantity  and  quality  of  the  articles  of  property 
replevied,  and,  In  case  he  has  replevied  only  a  portion  of  the 
property  and  cannot  replevy  the  residue  by  reason  of  Its  bav¬ 
in#  been  eloifncd  out  of  his  county,  or  not  being  In  the  poo- 
session  of  the  defendant  or  of  any  other  person  for  him,  he 
shall  state  In  his  return  the  article*  that  he  cannot  replevy 
and  the  reason  therefor. 


-  *T~fl)  •  "turn  of U»  property  dMmlnod. 

h*7 ,ln*  b~n  el»l«wd,  IK,  ewirt  me,  m.ke  „  order 

l°Uk‘'n  “d  'httel.  of 

ern^rTT-*  *hrrI"  ■  return  lhu|  the  whole  or  .  put  of  the 
VZlLu"  r  ,h“  ,or  re**®"  »  «nnot  be  repieeM. 

r.ut  r  i  ?1  Tr  “  ,h*  »ril  of  eummoru,  ond.  In  hi. 

"T'™"1  "  c,“m-  c  •  m  'l*her  the  return  of  the  pood,  end  dnupr.  for 
their  detention,  or  demofe.  for  thrlr  conrenlon  »™*e. 
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SETTING  ACTIONS  DOWN 
FOR  TRIAL 


RULE  45  PLACE  OF  TRIAL 

45.01  To  b«  Named  in  Statement  of  Claim 

The  plaintiff  shall  name  as  the  place  of  trial  in  his 
Statement  of  Gaim  the  place  where  the  court  normally 
sits  in  the  county  in  which  he  proposes  that  the  action 
shall  be  tried. 

45.02  Supreme  Court  Actions 

Subject  to  any  special  statutory  provisions,  where  the 
action  is  commenced  in  the  Supreme  Court,  the  place  of 
trial  to  be  named  shall  be  regulated  as  follows: 

(a)  Where  all  the  parties  reside  in  the  county 
where  the  cause  of  .action  arose,  the  place 
to  be  named  shall  be  in  that  county. 

(b)  Where  the  action  is  against  a  municipal  cor¬ 
poration,  the  place  to  be  named  shall  be  in 
the  county  that  constitutes  that  municipality 
or  in  which  that  municipality  is  situate. 

(c)  In  any  other  action,  the  place  to  be  named 
may  be  in  any  county. 

45.03  County  Court  Actions 

Subject  to  any  special  statutory  provisions,  the  place  of 
trial  to  be  named  in  a  county  court  action  shall  be  regulated 
by  the  rule  governing  the  place  of  trial  in  a  Supreme  Court 
action  and  the  action  shall  be  commenced  in  the  county  in 
which  the  action  is  to  be  tried. 


Rule  245 


Rule  245 

245.  Subject  to  any  special  statutory  provisions,  the  place  of  trial  of 
an  action  shall  be  regulated  as  follows: 

1.  The  plaintiff  in  his  statement  of  claim  shall  name  the  county 
in  which  he  proposes  that  the  action  shall  be  tried. 

2.  Where  the  cause  of  action  arose  and  the  parties  reside  In  the 
tame  county,  the  place  to  be  named  shall  be  that  county. 


3.  Except  In  mortgage  actions,  where  possession  of  land  Is 
claimed,  the  place  to  be  named  shall  be  the  county  in  which 
the  land  is  situate. 

4.  In  matrimonial  causes, 

(a)  where  the  petitioner  Is  resident  In  Ontario  the  place  to 
be  named  shall  be  the  county  In  which  either  spouse 
ordinarily  resides,  and 

(b)  where  the  petitioner  is  resident  out  of  Ontario  the  place 
to  be  named  shall  be  the  county  in  which  the  respondent 
ordinarily  resides. 

5.  The  action  shall  be  tried  In  the  county  so  named,  unless 
otherwise  ordered  upon  the  application  of  either  party. 


45 


Rule  245 


NQIES 


PLACE  OF  TRIAL  RULE  45 

45.04  Motion  to  Change  the  Place  of  TriaJ 

(1)  Any  party  may  apply  to  the  court  at  any  time  to 
change  the  place  of  trial.  Except  where  the  choice  of  the 
plaintiff  is  contrary  to  the  rules  or  clearly  capricious,  the 
applicant  must  show  that  it  would  be  more  convenient  to 
have  the  action  tried  at  the  place  proposed  by  him  or  that, 
in  the  interests  of  justice,  the  action  ought  to  be  tried  at 
that  place. 

(2)  In  a  county  court  action,  a  motion  to  change  the 
place  of  trial  may  be  made  to  the  judge  of  the  county  court 
in  which  the  action  was  commenced  or  to  a  master  of  the 
Supreme  Court.  Where  such  an  order  is  made,  the  action  shall 
be  transferred  to  the  appropriate  county  court.  Thereafter, 
the  action  shall  be  styled  in  the  court  to  which  the  proceeding 
is  transferred  and  shall  be  proceeded  with  as  if  it  had  been 
commenced  in  that  court. 


Bute  245 

245.  Subject  to  any  special  statutory  provisions,  the  place  of  trial  of 
an  action  shall  be  regulated  as  follows: 

1.  The  plaintiff  in  his  statement  of  claim  shall  name  the  county 
In  which  he  proposes  that  the  action  shall  be  tried. 

2.  Where  the  cause  of  action  arose  and  the  parties  reside  In  the 
same  county,  the  place  to  be  named  shall  be  that  county. 


3.  Except  In  mortgage  actions,  where  possession  of  land  U 
claimed,  the  place  to  be  named  shall  be  the  county  in  whirk 
the  land  is  situate. 

4.  In  matrimonial  causes, 

(a)  where  the  petitioner  is  resident  in  Ontario  the  pisce  to 
be  named  shall  be  the  county  In  which  either  sootu# 
ordinarily  resides,  and 

(b)  where  the  petitioner  is  resident  out  of  Ontario  the  place 
to  be  named  shall  be  the  county  in  which  the  respondeat 
ordinarily  resides. 


(3)  On  any  motion  to  change  the  place  of  trial,  no 
agreement  made  prior  to  the  commencement  of  an  action 
as  to  the  place  of  trial  shall  have  any  force  or  effect. 


SETTING  ACTIONS  DOWN  FOR  TRIAL 
RULE  46  JURY  NOTICE 

46.01  Actions  Which  may  be  Tried  With  a  Jury 

Subject  to  the  provisions  of  any  statute,  any  party 
desiring  to  have  the  issues  of  fact  tried  or  the  damages 
assessed  by  a  jury  may,  at  any  time  before  the  close  of 
pleadings,  serve  on  every  other  party  to  the  action  and  file, 
with  proof  of  service,  a  Jury  Notice  (Form  46 A)  in  which 
case,  unless  otherwise  ordered,  the  facts  shall  be  tried  or 
the  damages  assessed  accordingly. 

46.02  Striking  Out  Jury  Notice 

(1)  Where  a  Jury  Notice  has  been  served  in  an  action 
required  by  statute  to  be  tried  without  a  jury,  any  party 
to  the  action  may  apply  to  the  court  for  an  order  striking 
out  such  notice. 

(2)  Where  a  Jury  Notice  has  been  served  and  filed 
pursuant  to  Rule  46.01,  any  party  may  apply  to  a  judge 
at  any  time  for  an  order  striking  out  the  notice.  Where  it 
appears  to  the  judge  that  the  action  is  one  which  ought  to 
be  tried  without  a  jury  he  shall  make  an  order  striking  out 
the  notice,  and,  in  case  the  action  has  been  placed  on  a 
list  of  jury  actions  for  trial,  he  shall  order  the  action  to  be 
transferred  to  a  list  of  non-jury  actions  for  trial.  The  refusal 
of  such  an  order  shall  not  interefere  with  the  discretion  of 
the  trial  judge,  in  a  proper  case,  to  try  the  action  without 
a  jury. 


Rule  400 

400.  ( I )  When  an  application  ia  made  to  a  judge  for  an  order  atrikini 

out  a  jury  notice  and  it  appean  to  him  that  the  action  ia  one  that  ought  to 
be  tried  without  a  jury,  he  ahail  direct  that  the  issues  shall  be  tried  and  the 
damages  assessed  without  a  jury,  and,  in  caae  the  action  has  been  entered 
for  trial,  ahall  direct  the  action  to  be  transferred  to  the  non-jury  lut- 
(Amended,  O.  Reg.  620/78,  a.  16.1 

(2)  The  refusal  of  such  an  order  by  the  judge  does  not  Interfere  with 
the  right  of  the  judge  presiding  at  the  trial  to  try  the  action  without  a  jury- 
(Amended.  O.  Reg.  520/78,  s.  17.) 

(3)  The  Judge  presiding  at  a  jury  sittings  in  Toronto  may  in  hi*  discre¬ 
tion  strike  out  the  jury  notice  and  transfer  the  action  for  trial  to  a  non¬ 
jury  sittings.  and  this  power  may  be  exercised  notwithstanding  that  the 
case  is  not  on  the  peremptory  list  for  trial  before  the  said  judge. 
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NOTF-S 


47.01 
47.02 (1) 
47.03 
47.04 


Rule  246 

Rules  1 7 1 b ( 2 ) ;  246;  248;  24! 
Rules  246;  249 
Rules  246;  249 


RULE  47  PROCEDURE  ON  SETTING  DOWN 

47.01  When  Action  may  be  Set  Down  and  by  Whom 

At  any  time  after  the  close  of  pleadings,  any  party  to  an 
action,  including  a  party  to  any  counterclaim  or  cross-claim 
in  the  action  who  is  not  himself  in  default  under  these  rules, 
or  under  any  order  of  the  court,  may  set  the  action,  including 
any  counterclaim  or  cross-claim  therein,  down  for  trial. 

47.02  How  Action  is  to  be  Set  Down 

(1)  Where  an  action  is  defended,  the  action  may  be 
set  down  for  trial  by, 

(a)  serving  on  every  other  party  and  filing  a 
Notice  of  Trial  (Form  47A)  with  proof  of 
such  service;  and 

(b)  filing  a  record  prepared  in  accordance  with 
the  requirements  of  Rule  4.09. 

(2)  Where  an  action  is  undefended,  the  action  may  be 
set  down  for  trial  by  filing  the  record  required  by  paragraph 
(l)(b). 

47.03  Placing  Undefended  Action  on  List  for  Trial 

An  undefended  action  shall  be  placed  on  the  list  for  the 
trial  of  undefended  actions  forthwith  after  it  has  been  set 
down  for  trial. 

47.04  Placing  Defended  Action  on  List  for  Trial 

A  defended  action  shall  be  placed  on  the  list  for  the 
trial  of  defended  actions  with  or  without  a  jury,  as  the  case 
may  be,  when, 

(a)  60  days  have  elapsed  from  the  date  the  action 
was  set  down  for  trial;  or 

(b)  forthwith  upon  the  filing  of  a  consent  in 
writing  by  every  other  party. 


(2)  The  party  setting  the  iuue  down  shaii  serve  notice  of  trial  forth 
with  upon  the  opposite  party  and  the  plaintiff  and  file  the  notice  with 
proof  of  service  thereof  with  the  officer  with  whom  the  issue  was  set  down 
within  ten  days  after  the  issue  was  set  down. 

Rule  248 

248.— (1)  The  party  setting  an  action  down  for  trial  shall  file  at  that 
time  a  record  containing  a  certified  copy  of, 

(a)  the  pleadings  and  particulars; 

(b)  any  statement  of  property  or  statement  of  financial  Informa¬ 
tion  filed  In  the  action  pursuant  to  the  provisions  of  The 
Family  Law  Reform  Act,  1978;  and 

(c)  any  order  containing  directions  respecting  the  trial 
(Amended,  O.  Regs.  36/73,  s.  26;  216/78,  s.  11.] 

(2)  Such  record  shall  contain  the  full  style  of  cause,  and  shall  show 
the  date  when  the  writ  was  issued,  and  shall  give  the  names  of  the  solid- 
tors  for  the  several  parties,  and  shall  show,  if  such  be  the  caae,  that  Judg- 
ment  has  been  signed  or  the  pleadings  have  been  noted  closed  as  against 
»ny  parties  in  default. 

Rule  249 

^4®- — (1)  In  all  actions  other  than  matrimonial  rtumi  acthm 
wherein  pleadings  have  been  noted  cloeed,  notice  of  trial  (Forms  35  iW 
37)  shall  be  given  by  the  party  setting  down  the  action  within  ten  dan 
thereafter  and  he  shall  forthwith  file  such  notice  and  proof  of  servlet 
thereof  with  the  officer  with  whom  the  action  was  set  down. 

(2)  Save  as  provided  in  rule  799,  In  matrimonial  causes  notice  of  hear 
tag  (Forms  146  and  147)  shall  be  given  to  all  parties  to  the  proceedings  bj 
the  party  setting  the  proceedings  down  for  hearing  within  twenty  dsn 
hereafter  and  he  shall  forthwith  file  such  notice  and  proof  of  serrfc* 

thereof  w.th  the  officer  with  whom  the  proceedings  were  set  down. 

(3)  Except  In  actions  In  the  Supreme  Court  to  be  tried  at  Toronto,  as 
action  shall  be  set  down  and  notice  of  trial  (Form  36)  shall  be  served  Us 
days  before  the  day  fixed  for  the  commencement  of  the  sittings  for  whkh 
such  notice  of  trial  is  gfcen  and  unless  otherwise  ordered  by  a  judge  the 

**  fl,ed  001  lat*r  th*"  days  before  the  first  day  sf 

such  sittings. 

(4)  (Revoked,  O.  Ref.  M/73,  a.  37(c).] 

p*rt?  *!“  h“  bMn  •»"«!  with  notice  of  trial  may  forthwith 
fUc  In  like  manner  the  notice  aerred  upon  him  with  proof  of  aerrlce  there 

moul^n^h!  W<th  proof  of  "rFkt  ,h"*of  «»  «I1  Port*" 

najub-Ml  to  be  aerred  la  filed,  the  action  shall  forthwith  be  placed  on  the 
Hat  ofeaaea  for  trial  at  the  alttlno  for  which  the  action  wa.  act  down. 

olaril'  ha,t  *"  lh'  “"on  down  for  trial,  It  shall  be 

.  "f.Z w'  nmV:,Tr ""* en*'7  a  ^  **■ 
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PROCEDURE  ON  SETTING  DOWN  RULE  47 

47.05  Effect  of  Setting  Down  or  Consent 

(1)  Any  party  who  sets  the  action  down  for  trial  and 
any  party  who  consents  to  the  action  being  placed  on  the 
list  for  trial  shall,  by  virtue  of  so  doing,  be  deemed  to  have 
certified  that  he  is  ready  for  trial  and  he  shall  not  initiate 
or  continue  any  motion  or  any  form  of  discovery  without 
leave  of  the  court. 

(2)  Nothing  in  paragraph  (I)  shall  relieve  a  party  from 
any  obligation  imposed  upon  him  by  Rules  31.07,  31.09, 
32.09  and  52.01,  or  preclude  him  from  resorting  to  the 
provisions  of  Rules  3 1 . 1 0,  47. 1 2  and  5 1 .0 1 . 

47.06  Effect  of  Action  Being  Placed  on  List  for  Trial 

As  soon  as  an  action  is  placed  on  the  list  for  trial,  all 
parties  shall  be  deemed  to  be  ready  for  trial  and,  subject  to 
any  order  made  under  Rule  47.05,  no  party  shall  be  entitled 
to  an  adjournment  of  the  trial  on  the  ground  that  some 
interlocutory  proceeding  or  some  form  of  discovery  has 
not  been  initiated  or  completed. 

47.07  Position  of  Actions  on  List  for  Trial 

When  an  action  is  entitled  to  be  placed  on  a  list  for 
trial  in  accordance  with  this  rule,  it  shall  be  placed  at  the 
foot  of  the  appropriate  list. 


Rules  171b ( 3 ) ;  246 
Rules  1 71b ( 3 ) ;  246 


Rule  246 

246.— (1)  Where  a  ■tatement  of  defence  or  answer  has  been  delivered, 
and  pleading  are  cloned,  any  party  who  has  delivered  a  pleading  and  u 
ready  for  trial  may  serve  upon  every  other  party  who  has  delivered  a  plead 
inK  and  file,  with  proof  of  service,  a  certificate  of  readlnesa  according  io 
Form  38.  , 

(2)  Where  all  parties  entitled  to  do  so  have  delivered  certificates  <* 
readiness,  any  such  party  may  set  the  action  down  for  trial. 

(31  Subject  to  any  order  enlarging  or  abridging  the  time,  where  one  a» 
more  but  not  all  parties  entitled  to  do  so  have  delivered  a  certlflcslf  * 
readiness  and  sixty  days  have  elapsed  since  the  delivery  of  the  first  wen 
certificate,  any  such  party  may  set  the  action  down  for  trial. 

(4)  Except  by  leave  of  the  court,  a  party  who  has  delivered  acertlfj- 
cate  of  readiness,  shall  not  Initiate  or  continue  any  Interlocutory  procre* 
Ings  or  any  form  of  discovery.  | Amended,  O.  Regs.  520/71,  s.  5, 
s.24.1 

RULE  171B 

(3)  The  provisions  of  rule  248  shall  apply  mutatis  mutandis. 


%'S 
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47.10 


Rule  250 
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47.08  Separate  Lists  for  Trill 

Actions  to  be  tried  with  a  jury  shall  be  placed  on  a 
list  of  jury  actions  for  trial  and  actions  to  be  tried  without 
a  jury  shall  be  placed  on  a  list  of  non-jury  actions  for  trial; 
provided,  however,  that  in  the  case  of  actions  to  be  tried 
elsewhere  than  at  Toronto,  non-jury  actions  shall  be  placed 
at  the  end  of  the  list  of  jury  actions  for  trial  when  the  next 
scheduled  sitting  is  for  the  trial  of  jury  actions  only. 

47 .09  Separate  List  for  Actions  Requiring  Speedy  Trial 

There  shall  be  a  separate  list  of  cases  requiring  speedy 
trial  on  which  only  those  cases  in  respect  of  which  a  speedy 
trial  has  been  ordered  shall  be  listed. 


Rule  250 

260.  An  action  to  be  tried  without  a  jury  elsewhere  ,h„  „  To„,„. 

K^StSr  -  f°r  “• 


Rule  251 

..  Actio".  "ot  triad,  not  truck  off  the  lit  or  dUprwed  of  at  an,  .1, 

t!n|.  for  which  they  were  on  the  Net  for  trial,  unleu  otherwUe  ordtredh 
a  judge,  .hall  stand  in  their  re.nective  order  at  the  STf  jhen.^  ' 
anting  II.,.  and  i,  aha!,  no,  he  necesu^  u,  eeree  or 


47. 1 0  Actions  Traversed  or  Remaining  on  List  at 
Conclusion  of  Sittings 

Unless  otherwise  ordered  by  the  trial  judge,  ail  actions 
traversed  to  the  next  sittings  and  all  actions  remaining  on 
the  list  for  trial  at  the  conclusion  of  any  sittings  shall  stand 
in  the  same  order  at  the  head  of  the  next  appropriate  list  of 
actions  for  trial,  and  it  shall  not  be  necessary  to  again  set 
the  action  down  for  trial  or  serve  and  file  another  Notice 
of  Trial. 

47.1 1  Actions  Struck  off  List 

Where  an  action  is  struck  off  the  list,  it  shall  not  be 
restored  to  any  list  for  trial  except  by  leave  of  a  judge  but 
any  such  action  may  be  re-set  down  for  trial  and  a  new 
Notice  of  Trial  seived  and  Piled,  with  proof  of  service 


NOTFS 


47.12  Fixing  Date  for  Trial  in  Special  Cases 

(1)  Where  an  action  has  been  set  down  for  trial  and 
there  is  some  special  reason  why  the  date  for  trial  ought  to 
be  fixed,  any  party  may  apply  to  the  Chief  Justice  of  the 
High  Court,  or  to  anyone  designated  by  him,  by  serving 
and  Filing,  with  proof  of  service,  a  Request  to  Fix  Date  for 
Trial  (Form  47B). 

(2)  Any  party  served  with  a  Request  to  Fix  Date  for 
Trial  may,  within  10  days  thereafter,  serve  and  file,  with 
proof  of  service,  a  Response  to  Request  to  Fix  Date  for 
Trial  (Form  47D). 

(3)  Such  a  request  may  be  made  jointly  by  all  parties 
to  the  action  by  filing  a  Joint  Request  to  Fix  Date  for 
Trial  (Form  47C). 

(4)  If  the  Chief  Justice  of  the  High  Court,  or  his 
designee,  is  not  satisfied  that  he  can  dispose  of  the  request 
without  hearing  counsel,  he  may  appoint  a  time  for  the 
making  of  oral  representations. 

(5)  Where  a  request  is  made  under  this  sub-rule,  the 
request  and  the  disposition  thereof  by  the  Chief  Justice, 
or  his  designee,  shall  be  attached  by  the  registrar  to  the 
original  record. 

(6)  In  county  court  actions,  such  a  request  shall  be 
made  to  the  county  court  judge,  or  his  designee. 

47. 1 3  Application  of  Rule 

(1)  The  provisions  of  this  rule  shall  apply  to  any  pro¬ 
ceeding  wherein  the  court  has  directed  the  trial  of  an  issue, 
unless  otherwise  ordered. 

(2)  Except  as  provided  in  Rule  47.11,  the  provisions 
of  this  rule  shall  not  apply  where  the  court  has  ordered 
an  action  to  be  placed  on  a  list  of  actions  requiring  speedy 
trial. 

47.14  Duty  to  Infoim  Registrar 

Every  party  to  an  action  set  down  for  trial  shall  promptly 
inform  the  registrar  as  to  any  settlement  of  the  action. 
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48 


NOTFS 


48.01 

48.02(1) 

(2) 


Rule  306 
Rule  306 
Rule  308 


PREPARATION  FOR  TRIAL 

RULE  48  PAYMENT  INTO  COURT  IN  SATISFACTION 


306.  A  defendant  mar,  at  any  time  nay  info 
•allefacllon  of  the  claim  or  cauae  of  action,  or  of  one  or  TO^onhTT! 
or  catiae.  of  action  for  which  the  plaintiff  euca 
307/72,  a.  31a);  626/76,  a.  6. 1  euca.  I  Amended,  o.  Hera. 

(21 1  Revoked,  O.  Ref.  3*7/72,  a.  3(b).l 


48.01  Where  Available 

In  any  action  a  defendant  may  pay  into  court  a  sum  of 
money  in  satisfaction  of  any  claim  made  by  a  plaintiff,  or, 
where  there  is  more  than  one  claim,  in  satisfaction  of  any  one 
or  more  of  them. 

48.02  Time  for  Payment  into  Court 

(1)  Except  where  tender  before  action  is  pleaded, 
payment  into  court  in  satisfaction  may  be  made  at  any  time 
before  the  commencement  of  the  trial;  provided,  however, 
that  where  such  payment  into  court  is  made  less  than  10  days 
before  the  day  on  which  the  trial  commences,  it  shall  have 
no  effect  on  the  costs  of  the  action  unless,  in  the  meantime, 
it  has  been  accepted  by  the  plaintiff. 

(2)  Where  tender  before  action  is  pleaded,  the  sum  alle¬ 
ged  to  have  been  tendered  shall  be  paid  into  court  forthwith. 


nuie  .)i!N 


306.  Where  lender  before  octlon  !•  pleoded  the  nm  „ii._,  ,  , 
been  rendered  .hell  be  paid  forthwith  Into  mart  '°  ' 


48.03 


Rule  309 


HOTFS 


48.03  Notice  of  Payment  into  Court 

On  making  a  payment  into  court  under  this  rule,  a 
defendant  shall  forthwith  serve  upon  the  plaintiff  a  Notice 
of  Payment  into  Court  (Form  48A)  which  shall  specify  the 
claim  or  claims  in  respect  of  which  such  payment  is  made  and 
the  amount  of  such  payment  in  respect  of  each  claim,  but 
such  Notice  shall  not  be  filed. 

48.04  When  Payment  into  Court  may  be  Revoked 

(5)  Except  where  tender  before  action  is  pleaded,  a 
payment  into  court  is  irrevocable  for  a  period  of  10  days 
from  the  date  of  service  of  the  Notice  of  Payment  into  Court 
but,  unless  and  until  accepted  by  the  plaintiff,  any  such  pay¬ 
ment  may  thereafter  be  revoked  by  the  defendant  serving 
upon  the  plaintiff  a  Notice  of  Revocation  (Form  48B)  at  any 
time  before  the  commencement  of  the  trial. 

(2)  Where  tender  before  action  is  pleaded,  a  payment 
into  court  is  irrevocable. 


Rule  309 

309. — (1)  A  defendant  paying  money  Into  court  shall  forthwith  »er»e 
upon  the  plaintiff  notice  of  payment  in  and,  unless  otherwise  ordered  hy 
the  court,  shall  specify  in  such  notice  the  claim  or  cause  or  causes  of 
action  in  respect  of  which  payment  is  made,  and  the  sum  paid  In  respect  of 
each  claim  or  cause  of  action. 

(2)  The  notice  shall  be  in  Form  27  or  Form  27a,  as  applicable. 


(3)  Where  a  Notice  of  Revocation  has  been  served, 
the  payment  into  court  so  revoked  shall  have  no  effect  on 
the  costs  of  the  action. 

(4)  Upon  filing  a  Notice  of  Revocation  with  proof 
of  service  thereof  upon  the  plaintiff,  the  defendant  shall  be 
entitled  to  have  the  money  in  court  paid  out  to  him. 
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48*.  05  (a) 
(b) 

48.06 


Rule  307 
Rule  317 
Rule  311 


48.05  Effect  of  Payment  into  Court 

Except  in  an  action  in  which  a  payment  is  made  under 
The  Libel  and  Slander  Act.  or  in  which  tender  before  action 
is  pleaded, 

(a)  payment  into  court  under  this  rule  shall  be 
deemed  to  be  an  offer  of  compromise  made 
without  prejudice  and  shall  not  be  taken  as  an 
admission  of  liability  for  the  claim  in  respect 
of  which  it  is  made,  unless  the  Notice  of 
Payment  into  Court  otherwise  provides;  and 

(b)  no  statement  of  the  fact  that  money  has  been 
paid  into  court  under  this  rule  shall  be  con¬ 
tained  in  the  pleadings,  and  no  communica¬ 
tion  of  that  fact  shall  be  made  to  the  trial 
judge  or  the  jury  until  all  questions  of  liability 
and  the  amount  of  debt  or  damages  have  been 
decided. 

48.06  Notice  of  Acceptance 

Where  money  is  paid  into  court  under  this  rule,  the 
plaintiff  may  accept  the  whole  sum,  or  any  one  or  more  of 
the  specified  sums,  in  satisfaction  of  the  claim  or  claims 
to  which  the  specified  sum  or  sums  relate  by  serving  upon 
the  defendant  and  filing,  with  proof  of  service,  a  Notice  of 
Acceptance  (Form  48C). 

48.07  Time  for  Acceptance 

Notice  of  Acceptance  may  be  served  and  filed  at  any 
time  before  the  commencement  of  the  trial  unless,  in  the 
meantime,  the  payment  into  court  has  been  revoked  by  the 
defendant. 


Rule  307 

307.  Payment  of  money  Into  court  ahall  not,  unleu  expreuly  «o  stal¬ 
ed,  be  deemed  an  admiMion  of  the  cause  of  action  In  respect  of  which  il  ii 
paid 


**?■  ln  •"  *tlk,n  •»  whkh  •  defence  of  Under  before  Mi  ton  la 

KMded  or  In  whkh  •  peyment  |,  made  under  The  Libel  end  Slender  Art 
"oatelement  of  the  feel  that  money  he.  t*«„  paid  |„to  court  under The 
"*  ■nd  »  cummunkatlon 

.  ,h*M  •*  "»  trl*1  o'  any  action  be  made  to  the  ludfe  or  lurr 

*!'  S“rrtlone  of  liability  and  amount  of  debt  or  damafeahLre  been 
dtrlded.  but  the  >udn  ahall.  In  nerrl.ln,  hi.  dlacretloni^rcoala,  uke 
'  ,  ih?'  ‘’“.T""  •*"*«"  Kald  Into  court,  the  amolnt 
•Mhi rTuStlu  ^  '  ^ofdellee^  of  notice  of  payment  In  and 

nether  liability  haa  been  admitted  or  denied.  lAmended.  O.  Re!  J8V7I 


Rule  31 1 

RJiuHa'rxriu'i’mS  xszzzfj*  "* 

r ^ -kzsi is: 

•um  or  auma  relate,  hr  (trine  notice  In*''  *°  ,h»  •Pee  I  He 
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•o  IN,  Attorney  Genera,  f„,  Ontario  a. 
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48.08  (1) 

Rule 

312 

(2) 

Rule 

313 

(3) 

Rule 

315 

PAYMENT  INTO  COURT  RULE  48 

IN  SATISFACTION 

48.08  Effect  of  Acceptance 

( 1 )  Subject  to  paragraph  (2),  where  the  plaintiff  accepts 
the  money  paid  into  court  in  satisfaction  of  all  claims  in  the 
action,  the  plaintiff  may  tax  his  party  and  party  costs  of  the 
action  to  the  date  he  was  served  with  the  Notice  of  Payment 
into  Court  and,  unless  the  defendant  pays  those  costs  within 
7  days  after  taxation,  issue  execution  therefor. 

(2)  Where  the  defendant  has  pleaded  tender  before 
action  and  the  plaintiff  accepts  the  money  paid  into  court 
in  satisfaction  of  ail  claims  made  in  the  action,  the  defendant 
may,  unless  otherwise  ordered,  tax  his  party  and  party  costs 
of  the  action  and  the  amount  thereof  shah  be  paid  to  him  out 
of  the  money  in  court,  and  the  balance  shall  be  paid  to  the 
plaintiff. 

(3)  Where  the  money  paid  into  court  in  satisfaction 
has  been  accepted,  all  further  proceedings  in  the  action  or  in 
respect  of  the  specified  claim  or  claims,  as  the  case  may  be, 
shall  be  stayed  and  the  money  shall  not  be  paid  out  except 
upon  the  filing  of  an  affidavit  of  the  plaintiff,  or  his  solicitor, 
that  the  plaintiff  is  not  under  disability  and  is  personally 
entitled  to  the  money,  or  by  the  order  of  a  judge. 


Rule  312 

312.  Where  the  defendant  does  not  allege  tender  before  action  and  the 
plaintiff  takes  the  money  In  satisfaction  of  all  the  causes  of  action,  he 
may  tax  his  costs  of  the  action  on  the  scale  of  fees  for  the  court  appropri¬ 
ate  to  the  amount  taken  and  issue  execution  therefor,  unless  the  defen¬ 
dant  pays  them  within  forty-eight  hours  after  taxation.  [Amended,  O. 
Reg.  2WI/7I,  s.  7.| 

Rule  313 

313.  Where  the  defendant  alleges  tender  before  action  and  the  plain¬ 
tiff  elects  to  take  the  money  In  satisfaction  unless  otherwise  ordered  the 
defendant  may  tax  his  costs,  and  the  amount  allowed  him  shall  be  paid  to 
him  out  of  the  money  In  court  and  the  balance  shall  be  paid  to  the  plain¬ 
tiff. 

Rule  315 

315.  Where  moneys  have  been  accepted  pursuant  to  rule  311,  all  far¬ 
ther  proceedings  in  the  action  or  In  respect  of  the  specified  claim,  cause  or 
causes  of  action,  as  the  case  may  be,  shall  be  stayed  and  the  money  shall 
not  be  paid  out  except  in  pursuance  of  an  order  of  a  judge,  or  upon  the 
consent  of  all  parties  verified  by  an  affidavit  of  the  plaintiff  or  his  solicitor 
showing  that  the  plaintiff  la  sut  juris  and  parsonally  entitled  to  the  money. 


t%  0 

NOTES 


48.09  (1)  (a) 
(b) 

(2) 


Rule  316(1) 
Rule  316(2) 
Rule  317 


48.09  Effect  of  Failure  to  Accept 

( 1 )  Where  money  is  paid  into  court  under  this  rule  and 
the  plaintiff  does  not  accept  the  sum  so  paid  in  satisfaction 
of  the  claim  in  respect  of  which  the  payment  into  court  was 
made,  but  proceeds  with  the  action  in  respect  of  such  claim, 

(a)  the  money  shall  remain  in  court,  unless  the 
payment  into  court  has  been  revoked,  and 
shall  not  be  paid  out  except  upon  filing  the 
consent  of  all  parties  and  an  affidavit  by  the 
party  to  whom  payment  out  is  to  be  made,  or 
his  solicitor,  that  such  party  is  not  under 
disability  and  is  personally  entitled  to  the 
money,  or  by  the  order  of  a  judge;  and 

(b)  the  amount  paid  into  court  shall  be  applied, 
so  far  as  is  necessary,  in  satisfaction  of  any 
judgment  recovered  by  the  plaintiff  against 
the  defendant,  and  the  balance,  if  any,  shall 
be  repaid  to  the  defendant. 

(2)  Where  a  Notice  of  Payment  into  Court  was  served 
at  least  10  days  before  the  day  on  which  the  trial  commenced 
and  the  payment  into  court  has  not  been  revoked,  a  plaintiff, 
who  fails  to  obtain  judgment  for  more  than  the  amount  paid 
into  court,  shall  only  be  entitled  to  his  party  and  party  costs 
to  the  date  of  service  of  the  Notice  of  Payment  into  Court 
and  the  defendant  shall  be  entitled  to  his  party  and  party 
costs  from  the  date  of  such  service,  unless  the  trial  judge 
otherwise  orders. 


Rule  316 

3J«.— (I)  Where  money  la  paid  Into  court  and  the  plaintiff  doe*  net 
accept,  in  satisfaction  of  the  claim  or  cause  of  action  in  respect  of  which 
the  payment  into  court  has  been  nude,  the  sum  so  paid  In,  but  proceeds 
with  the  action  In  respect  of  such  claim  or  cause  of  action,  the  money 
shail  remain  in  court  and  shall  not  be  paid  out  except  in  pursuance  of  aa 
order  of  a  judfe  or  upon  the  consent  of  all  parties  verified  as  provided  is 
rule  315. 

(2)  If  the  plaintiff  proceeds  with  the  action  in  respect  of  such  claim  sr 
cause  of  action,  or  any  part  thereof,  and  recovers  leas  than  the  amoust 
paid  Into  court,  the  amount  paid  In  shall  be  applied,  so  far  as  is  necessary, 
in  satisfaction  of  the  plaintiff's  claim,  and  the  balance.  If  any,  shall  hs 
repaid  to  the  defendant,  but.  If  the  defendant  succeeds  in  respect  of  such 
claim  or  cause  of  action,  the  whole  amount  shall  be  repay  to  him. 


rV.l  I  i  •cMon  to  which  a  defence  of  tender  before  act  Ion  I, 

Neoded  or  In  which  a  payment  U  nude  under  The  Libel  and  Sluder  Act 
•talement  of  the  fict  that  money  haa  been  (mid  Into  court  under  the 
,n  *nd 

Into'aeeount  Z  ^ 

LSI  ha,  been  admitted  or  denied.  |  Amended,  O,  Reg.  28&71 


48.11(1) 

48.12 


Rule  314 
Rule  318 


ffitES 


48.10  Interest  on  Money  in  Court 

Any  defendant  who  has  made  a  payment  into  court 
under  this  rule  is  entitled  to  the  interest  earned  on  that  pay¬ 
ment  while  it  remained  in  court,  unless  that  payment  is  not 
sufficient  to  satisfy  the  judgment  obtained  by  the  plaintiff, 
in  which  case  the  plaintiff  is  entitled  to  the  whole  or  any  part 
of  such  interest  as  may  be  necessary  to  satisfy  his  judgment, 
unless  otherwise  ordered. 

48.1 1  By  Multiple  Defendants 

(1)  Where  two  or  more  defendants  are  jointly,  or 
jointly  and  severally,  liable  to  the  plaintiff  in  respect  of  any 
particular  claim  or  claims,  any  payment  into  court  in  satis¬ 
faction  of  any  such  claim  or  claims  shall  be  deemed  to  have 
been  made  by,  or  on  behalf  of,  all  such  defendants  and 
Notice  of  Payment  into  Court  shall  be  served  on  all  of  the 
other  defendants  as  well  as  upon  the  plaintiff. 

(2)  The  acceptance  of  any  such  payment  by  the 
plaintiff  shall  release  all  such  defendants  from  any  further 
liability  to  the  plaintiff  in  respect  of  such  claim  or  claims. 

48 . 1 2  Application  to  Counterclaim 

The  provisions  of  this  rule  shall  apply,  with  any  necessary 
modification,  to  any  counterclaim. 


Rule  314 

314.  Money  may  be  paid  Into  court  under  rule  306  by  one  or  more  of 
several  defendant*  sued  jointly  or  In  the  alternative  upon  notice  to  the 
other  defendant  or  defendant*. 


Rule  318 

318.  Any  defendant  to  a  counter-claim  may  pay  money  Into  court  la 
reapect  thereof  and  the  foregoing  rule*  apply  mutatia  mutandis  to  (he 
money  *o  paid  In. 


/  49 

49.01 
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RULE  49  OFFER  TO  SETTLE 

49.01  Definitions 

In  this  rule, 

plaintiff  includes  an  applicant; 
defendant  includes  a  respondent. 

49.02  Where  Available 

Any  party  to  a  proceeding  may  serve  upon  an  adverse 
party  an  offer  in  writing  to  settle  any  claim  in  a  proceeding 
and,  where  there  is  more  than  one  claim,  to  settle  any  one 
or  more  of  them,  on  the  terms  therein  specified. 

49.03  Time  for  Making  Offer 

An  offer  to  settle  may  be  made  at  any  time  before  the 
court  disposes  of  the  claim  or  claims  in  respect  of  which  the 
offer  is  made,  provided,  however,  that  where  such  offer  to 
settle  is  made  less  than  10  days  before  the  day  on  which 
the  trial  or  hearing  of  the  proceeding  is  commenced,  the 
cost  consequences  prescribed  by  this  rule  shall  not  apply 
thereto  unless,  in  the  meantime,  it  has  been  accepted. 

49.04  When  Offer  to  Settle  may  be  Revoked 

(1)  An  offer  to  settle  may  be  revoked  by  the  party 
who  made  the  offer  serving  upon  the  party  to  whom  the 
offer  was  made  a  notice  of  revocation  at  any  time  before 
it  is  accepted. 

(2)  Where  an  offer  to  settle  stipulates  a  time  for 
acceptance  and  is  not  accepted  within  the  time  so  stipulated, 
it  shall  be  deemed  to  have  been  revoked. 

(3)  The  cost  consequences  prescribed  by  this  rule 
shall  not  apply  to  an  offer  to  settle  which  has  been  revoked. 


Rule  775i 


Rule  7761 

j".'  A  «  ■"Oil"'  p*"r  an  offer  lo  .III, 
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NQIES 


49.05  Effect  of  Offer 

(1)  An  offer  to  settle  shall  be  deemed  to  be  an  offer 
of  compromise  made  without  prejudice,  and  shall  not  be 
taken  as  an  admission  of  liability,  unless  the  offer  to  settle 
otherwise  provides. 

(2)  No  statement  of  the  fact  that  an  offer  to  settle  has 
been  made  shall  be  contained  in  the  pleadings,  and  no  com¬ 
munication  of  that  fact  shall  be  made  to  the  court  or  jury  on 
the  trial  or  hearing  of  the  proceeding  until  after  all  questions 
of  liability  and  the  relief  to  be  granted  have  been  decided. 

49.06  Acceptance  of  Offer 

Where  an  offer  to  settle  has  been  served,  the  party  to 
whom  the  offer  is  made  may  accept  such  offer  by  serving 
notice  of  acceptance  on  the  party  who  made  the  offer. 

49.07  Time  for  Acceptance 

A  notice  of  acceptance  may  be  served  at  any  time 
before  the  court  disposes  of  the  claim  or  claims  in  respect 
of  which  the  offer  is  made,  unless,  in  the  meantime,  the 
offer  has  been  revoked. 

49.08  Effect  of  Acceptance 

(1)  Where  any  party  to  an  accepted  offer  to  settle 
fails  to  comply  with  the  terms  thereof,  the  other  party  may, 
subject  to  the  provisions  of  paragraph  (2),  apply  to  the  court, 

(a)  for  judgment  in  the  terms  of  the  accepted 
offer;  or 

(b)  where  the  defaulting  party  is  a  plaintiff,  to 
have  his  proceeding  dismissed  or,  where  the 
defaulting  party  is  a  defendant,  to  have  his 
defence  to  the  proceeding  struck  out. 

(2)  Where  the  accepted  offer  to  settle  is  the  settlement 
or  compromise  of  a  claim  made  by  or  on  behalf  of  a  person 
under  disability,  the  provisions  of  paragraph  (1)  shall  not 
apply  until  the  settlement  or  compromise  has  been  approved 
as  provided  in  Rule  7.07. 
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^9.08  COrjTIN'JED 


(3)  Where  the  accepted  offer  is  silent  as  to  costs, 
and  the  offer  was  made  by  the  defendant  and  accepted  by 
the  plaintiff,  the  plaintiff  may  tax  his  party  and  party  costs 
of  the  proceeding  to  the  date  he  was  served  with  the  offer 
to  settle  and,  unless  the  defendant  pays  those  costs  within 
7  days  after  taxation,  issue  execution  therefor. 

(4)  Where  the  accepted  offer  is  silent  as  to  costs, 
and  the  offer  was  made  by  the  plaintiff  and  accepted  by 
the  defendant,  the  plaintiff  may  tax  his  party  and  party 
costs  of  the  proceeding  to  the  date  he  was  served  with  the 
notice  of  acceptance  and,  unless  the  defendant  pays  those 
costs  within  7  days  after  taxation,  issue  execution  therefor. 

49.09  Effect  of  Failure  to  Accept 

(1)  Where  an  offer  to  settle  was  made  by  a  plaintiff 
at  least  10  days  before  the  day  on  which  the  trial  or  hearing 
of  the  proceeding  commenced  and  the  offer  has  not  been 
revoked,  a  plaintiff  who  obtains  a  judgment  as  favourable, 
or  more  favourable,  than  the  terms  of  the  offer  to  settle, 
shall  be  entitled  to  his  party  and  party  costs  to  the  date  of 
the  service  of  the  offer  to  settle  and  his  solicitor  and  client 
costs  thereafter,  unless  otherwise  ordered. 

(2)  Where  an  offer  to  settle  was  made  by  a  defendant 
at  least  10  days  before  the  day  on  which  the  trial  or  hearing 
of  the  proceeding  commenced  and  the  offer  has  not  been 
revoked,  a  plaintiff  who  fails  to  obtain  a  judgment  more 
favourable  than  the  terms  of  the  offer  to  settle  shall  only 
be  entitled  to  his  party  and  party  costs  to  the  date  of  the 
service  of  the  offer  to  settle  and  the  defendant  shall  be 
entitled  to  his  party  and  party  costs  from  the  date  of  such 
service,  unless  otherwise  ordered. 
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49.10  Multiple  Defendants 

Where  two  or  more  defendants  are  jointly,  or  jointly 
and  severally,  liable  to  the  plaintiff  in  respect  of  any  parti¬ 
cular  claim  or  claims,  the  cost  consequences  prescribed  by 
Rule  49.09  shall  not  apply  to  an  offer  to  settle,  unless, 

(a)  in  the  case  of  an  offer  made  by  the  plaintiff, 
the  offer  is  made  to  all  such  defendants,  and 
is  an  offer  to  settle  such  claim  or  claims  as 
against  all  such  defendants;  or 

(b)  in  the  case  of  an  offer  made  to  the  plaintiff, 
the  offer  is  made  by  all  such  defendants  and 
is  an  offer  to  settle  such  claim  or  claims 
against  all  such  defendants  and,  by  the  terms 
of  the  offer,  they  are  made  jointly  and 
severally  liable  to  the  plaintiff  for  the  whole 
amount  of  the  offer. 

49.11  Discretion  of  Court 

Notwithstanding  the  provisions  of  this  mle,  the  court, 
in  exercising  its  discretion  as  to  costs,  may  take  into  account 
any  offer  to  settle  made  in  writing,  the  date  the  offer  to 
settle  was  served  and  the  terms  thereof. 

49. 1 2  Offer  to  Contribute 

(1)  Where  two  or  more  defendants  are  jointly,  or 
jointly  and  severally  liable  to  the  plaintiff  in  respect  of  any 
particular  claim  or  claims,  any  one  of  such  defendants  may 
make  an  offer  in  writing  to  any  other  such  defendant  to 
contribute  toward  a  settlement  of  such  claim  or  claims. 

(2)  The  provisions  of  Rules  49.05  and  49.11  shall 
apply  to  an  offer  to  contribute  as  if  it  were  an  offer  to  settle. 

49.1 3  Application  to  Counterclaims,  Cross-Claims  or 
Third  Party  Claims 

The  provisions  of  this  rule  shall  apply,  with  any  neces¬ 
sary  modification,  to  any  counterclaim,  cross-claim  or  third 
party  claim. 
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RULE  SO  PRE  TRIAL  CONFERENCE 
50.01  Where  Available 

Where  a  proceeding  has  been  set  down  for  trial  or 
hearing,  a  judge  may,  on  the  application  of  any  party,  or  on 
his  own  motion,  direct  the  solicitors  for  the  parties,  either 
with  or  without  the  parties,  or  any  party  not  represented  by 
a  solicitor,  to  appear  before  him  for  a  pre-trial  conference  to 
consider, 

(a)  the  simplification  of  the  issues; 

(b)  the  possibility  of  obtaining  admissions  that 
may  facilitate  the  trial  or  hearing; 

(c)  the  quantum  of  damages,  where  damages  are 
claimed; 

(d)  the  estimated  duration  of  the  trial  or  hearing; 

(e)  the  advisability  of  having  the  court  appoint  an 
expert; 

(0  the  advisability  of  obtaining  a  fixed  date  for 
the  trial  or  hearing; 

(g)  the  advisability  of  directing  a  reference;  and 

(h)  any  other  matter  that  may  assist  in  the  just, 
least  expensive  and  most  expeditious  disposi¬ 
tion  of  the  proceeding  on  its  merits. 

50.02  Memorandum  or  Order 

At  the  conclusion  of  the  conference,  counsel  may  sign 
a  memorandum  reciting  the  results  of  the  conference  and 
the  court  may  make  an  order  giving  such  directions  as  it 
considers  necessary  or  advisable,  and  any  such  memorandum 
or  order  shall  bind  the  parties,  provided  that  the  judge  at  the 
trial  or  hearing  may  modify  the  order  as  he  deems  just. 


Rule  244  (new  rule) 

244(  I )  When  an  action,  cause  or  matter  haa  been  art  down  for  trfel  m 
hearing,  the  Court,  upon  the  application  of  a  party  or  upon  fo  m 
motion,  may.  In  its  discretion,  direct  the  solicitors  for  the  portlet  or  mi 
party  not  represented  by  solicitor,  to  appear  before  it,  In  the  rue  of  :W 
•oik Iton,  with  or  without  the  portlet,  for  a  conference  to  consider 

(a)  the  simplification  of  the  Issues; 

<b>  the  possibility  of  obtaining  admissions  which  might  fwili 
late  the  trial  or  hearing; 

(e)  the  quantum  of  damages; 

(d)  estimating  the  duration  of  the  trial; 

(e)  fixing  a  date  for  the  trial  or  hearing; 

(f)  the  advisability  of  directing  a  reference;  or 

(()  any  other  matters  that  may  aid  In  the  disposition  «f  tb 
action,  cause  or  matter  or  the  attainment  of  juatice. 

(2)  Following  the  conference,  counsel  may  aim  a  memorandum  writ 
Ing  the  results  of  the  conference  and  the  Court  may  make  an  order  gtvtm 
such  directions  as  the  Court  considers  necessary  or  advisable  sad  as* 
such  memorandum  or  order  shall  be  attached  to  the  record  and  shall  fe* 
the  parties,  provided  that  the  judge  at  the  trial  or  hearing  may  mod!P»  lb 
order  as  he  deems  Just. 

(3)  The  judge  who  conducts  a  pre-trial  conference  In  any  net  Isa.  turn 
or  matter  shall  be  deemed  not  to  be  seised  of  such  action,  cause  sr  matter 
and  shall  not  thereafter  try  or  hear  such  action,  cauae  or  matter. 

(4)  All  documents  which  may  be  of  assistance  In  achieving  lb  par 
poses  of  the  pre-trial  conference,  such  a a  medics!  reports  end  rrpmru  W 
eiperts,  shall  be  made  available  to  the  judge  presiding  at  the  pre-trial 
fere  nee. 

(5)  Unless  otherwise  ordered  by  the  judge  presiding  at  tb  prM/W 
conference,  the  costs  of  the  pre-trial  conference  shall  be  costs  b  tb 
cause. 

(6)  Nothing  In  this  rule  shall  prevent  a  judge  before  whom  a  earn  hm 
been  called  for  trial  from  holding  such  a  conference  either  before  sr  dm 
Ing  the  trial  without  disqualifying  himself  from  trying  the  action. 

O.  Reg.  32/78,  s.  2;  amended.  O,  Reg.  933/79,  s.  4.) 


50  .03  Pre-Trial  Judge  Cannot  be  Trial  Judge 

A  judge  does  not  become  seized  of  the  proceeding 
by  presiding  at  the  pre-trial  conference,  but  he  is  thereafter 
disqualified  from  presiding  at  the  trial  or  hearing  un  ess 
otherwise  directed  by  the  Chief  Justice  of  the  High  Court. 

50.04  Documents  to  be  Made  Available 

All  documents  intended  to  be  used  at  the  tnal  or 
hearing  and  which  may  be  of  assistance  in  achieving  the 
purposes  of  a  pre-trial  conference,  such  as  medical  reports 
and  reports  of  experts,  shall  be  made  available  to  the  pre- 
triafi  judge. 

SO  05  Costs  of  Pre-Tri*l  Conference 

The  pre-trial  judge  may  make  an  order  as  to  the  costs 
of  the  pre-trial  conference  but,  in  the  absence  of  such  an 
order,  the  costs  thereof  shall  be  costs  in  the  cause. 

50.06  Provl^othing  jn  thjs  ^1,,  shall  prevent  a  judge  before  whom 
a  proceeding  has  been  called  for  trial  or  hearing  from  holding 
such  a  conference  either  before  or  during  the  tnal  or  hearing 
without  disqualifying  himself  from  presiding  at  the  tnal  or 
hearing  provided,  however,  that,  unless  expressly  consented 
to  by  all  parties,  there  shall  be  no  discussion  as  to, 

(a)  the  discharge  of  the  jury  ; 

(b)  the  settlement  of  liability;  or 

(c)  the  quantum  of  damages. 


nr: 


NOTFR 


RULE  51  REQUEST  FOR  ADMISSION 

51 .01  Admission  of  Fact 

Any  party  to  an  action  may,  at  least  20  days  before 
Uie  trial,  serve  on  any  adverse  party  a  request  for  admission 
in  writing  of  the  truth  of  any  relevant  facts  specified  in  the 
request. 

51.02  Effect  of  Request 

Within  10  days  after  service  of  the  request,  the  party 
to  whom  the  request  is  directed  shall  serve  upon  the  party 
requesting  the  admission  a  written  answer  or  objection 
thereto.  If  objection  is  made,  the  reasons  therefor  shall  be 
stated. 

51 .03  Effect  of  Admission 

(  I )  Any  fact  admitted  under  this  rule  is  conclusively 
established  unless  the  court  permits  withdrawal  or  amend- 
ment  of  the  admission. 

(2)  The  admission  of  any  fact  under  this  rule  may  be 
used  only  in  the  action  in  respect  of  which  it  is  made. 

5 1 .04  Effect  of  Refusal  or  Failure 

Where  any  party  refuses  or  fails  to  admit  any  fact  in 
compbance  with  a  request  under  this  rule,  and  such  fact  is 
subsequently  proved  at  the  trial,  the  trial  judge  shall  take 
such  refusal  or  failure  into  account  in  exercising  his  discre- 
tion  as  to  costs. 
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RULE  52  EXPERT  WITNESS 


52.01  Condition  Precedent  to  Calling  Expert  Witness  at  Trial 

(1)  Any  party  intending  to  call  an  expert  witness  at 
trial  shall,  not  less  than  10  days  prior  to  the  commencement 
of  the  trial,  serve  upon  every  other  party  to  the  action,  a 
copy  of  a  report,  signed  by  the  expert,  setting  out  his  name, 
address  and  qualifications  and  the  substance  of  his  proposed 
testimony. 

(2)  Unless  paragraph  (1)  of  this  sub-rule  has  been 
complied  with,  no  expert  witness  may  testify  without  leave 
of  the  trial  judge. 

52.02  Examination  of  Expert  Witness  Before  Trial 

(1)  Where,  for  any  reason,  it  may  be  impractical  or 
inconvenient  for  an  expert  witness  to  attend  the  trial  of  an 
action,  the  party  intending  to  call  that  witness  may,  with 
leave  of  the  court,  or  on  the  consent  of  all  parties  and  at 
his  own  expense,  examine  that  witness  before  the  trial  for 
the  purpose  of  taking  his  evidence  for  use  at  the  trial. 

(2)  Before  applying  to  the  court  for  leave  to  conduct 
an  examination  under  this  sub-rule,  the  applicant  shall  comply 
with  the  requirements  of  Rule  52.01. 

(3)  Unless  otherwise  ordered  or  provided  by  this  rule, 
the  procedure  prescribed  by  Rule  33  shall  apply  to  the 
examination  of  any  witness  under  this  sub-rule. 

(4)  On  the  examination  of  a  witness  under  this  sub¬ 
rule,  he  may  be  examined,  cross-examined  and  re-examined 
in  the  same  manner  as  a  witness  at  trial. 

(5)  An  order  or  consent  for  the  examination  of  a 
witness  under  this  sub-rule  may  provide  that  the  examina¬ 
tion  be  recorded  by  videotape  or  other  similar  means  either 
in  addition  to  or  in  substitution  fora  typewritten  transcript. 


no 
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52.03 


Former  section  52  of 
the  Evidence  Act 


(6)  Where  the  evidence  has  been  transcribed,  the  party 
whose  witness  has  been  so  examined  shaU  serve  every  party 
who  attended,  or  was  represented  on  the  examination,  with 
a  copy  of  the  transcript,  free  of  charge. 

(7)  A  transcript  or  videotape  or  other  similar  recording 
of  such  evidence  shall  be  admissible  at  the  trial,  unless  the 
court  otherwise  orders,  as  the  evidence  of  the  expert  witness 
so  examined,  saving  all  just  exceptions,  and  may  be  tendered 
in  evidence  by  any  party  to  the  action  who  attended,  or  was 
represented,  on  the  examination. 

(8)  Where  the  evidence  of  an  expert  witness  has  been 
taken  pursuant  to  the  provisions  of  this  sub-rule,  he  shall  not 
be  called  to  give  evidence  at  the  trial,  except  with  leave  of 
the  trial  judge,  or  where  the  trial  judge  has  required  his  atten¬ 
dance  at  the  trial. 

52.03  Medical  Expert 

(1)  Subject  to  compliance  with  Rule  52.01,  a  medical 
report  prepared  and  signed  by  a  medical  or  dental  practitioner, 
licensed  to  practise  in  some  part  of  Canada  is,  with  leave  of 
the  court,  admissible  in  evidence  at  trial,  provided  that  at 
least  10  days  notice  of  intention  to  introduce  the  report  in 
evidence  has  been  given  to  every  other  party. 

(2)  Where  any  such  medical  or  dental  practitioner  has 
been  required  to  attend  and  give  oral  evidence  at  or  before 
trial  and  the  court  is  of  the  opinion  that  his  evidence  could 
have  been  introduced  as  effectively  by  way  of  a  medical 
report,  the  court  may  order  the  party  who  required  the 
attendance  of  the  medical  or  dental  practitioner  to  pay 
the  costs  of  his  attendance. 


310  Chap.  151  evidence  Sec.  51 

date  set  forth  therein,  is  pnma  facie  proof  for  any  purpose  to 
which  the  authority  of  the  Legislature  extends  that  the  person  so 
named  died  on  that  date,  and  also  of  the  office,  authority  and 
signature  of  the  person  signing  the  certificate,  without  any  proof 
of  his  appointment,  authority  or  signature.  R.S.O.  I960,  c.  125, 
s.  50. 
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52. — (I)  Any  medical  report  obtained  by  or  prepared  for  a 
party  to  an  action  and  signed  by  a  legally  qualified  medical 
practitioner  licensed  to  practise  in  any  part  of  Canada  is,  with  the 
leave  of  the  court  and  after  ut  least  seven  days  notice  has  been 
given  to  all  other  parties,  admissible  in  evidence  in  the  action. 

(2)  Unless  otherwise  ordered  by  the  court,  a  party  to  an  action 
is  entitled  to  obtain  the  production  for  inspection  of  any  report  of 
which  notice  has  been  given  under  subsection  1  within  five  days 
after  giving  notice  to  produce  the  report. 

(3)  Except  by  leave  of  the  judge  presiding  at  the  trial,  a  legally 
qualified  medical  practitioner  who  has  medically  examined  any 
party  to  the  action  shall  not  give  evidence  at  the  trial  touching 
upon  such  examination  unless  a  report  thereof  has  been  given  to 
all  other  parties  in  accordance  with  subsection  1. 

(4)  Where  a  legally  qualified  medical  practitioner  has  been 
required  to  give  evidence  vtva  voce  in  an  action  and  the  court  is  of 
opinion  that  the  evidence  could  have  been  produced  as  effectively 
by  way  of  a  medical  report,  the  court  may  order  the  party  that 
required  the  attendance  of  the  medical  practitioner  to  pay  as  costs 
therefor  such  sum  as  it  considers  appropriate.  1968,  c.  36,  s.  2, 
amended. 
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RULE  53  TAKING  EVIDENCE  PRIOR  TO  TRIAL 
53.01  Where  Available 

(1 )  By  order  of  the  court,  or  by  consent  of  the  parties, 
a  person  may  be  examined  on  oath  before  trial  for  the 
purpose  of  having  a  deposition  of  his  testimony  available 
to  tender  as  evidence  at  the  trial. 

(2)  An  order  may  be  made  under  paragraph  (1)  where 
the  court  is  satisfied  that  material  evidence  may  be  obtained 
from  a  person, 

(a)  who  may  not  be  able  to  attend  or  testify  at 
the  trial  by  reason  of  illness,  age  or  other 
infirmity; 

(b)  whose  attendance  at  the  trial  may  not  be 
compelled  by  reason  of  his  absence  from 
Ontario;  or 

(c)  who  resides  out  of  Ontario  and  it  is  impos¬ 
sible  to  procure  his  attendance  or  impractical 
to  do  §o  by  reason  of  the  expense  involved. 

53.02  Procedure 

^F(l)  Unless  otherwise  ordered  or  provided  by  this  rule, 
the  procedure  prescribed  by  Rule  33  shall  apply  to  the 
examination  of  any  witness  under  this  rule. 

(2)  On  the  examination  of  a  witness  under  this  rule, 
he  may  be  examined,  cross-examined  and  re-examined  in 
the  same  manner  as  a  witness  at  trial. 

(3)  An  order  or  consent  for  the  examination  of  a 
witness  under  this  rule  may  provide  that  the  examination 
be  recorded  by  videotape  or  other  similar  means  either  in 
addition  to  or  in  substitution  for  a  typewritten  transcript. 


Rules  270;  276;  281 


Rule  270 

270.  The  court  may,  In  any  cause  or  matter  where  it  appears  neceaaary 
or  the  purposes  of  justice,  make  an  order  for  the  examination  upon  oath 
iwrore  an  officer  of  the  court  or  any  other  person  and  at  any  place,  of  any 
Person,  and  may  permit  such  deposition  to  be  riven  in  evidence  (Form  77). 
(See  also  Rule  276.— Ed.] 

Rule  276 

276. — (1 )  Where  the  testimony  of  a  person  or  persons  resident  out  of 
Ontario  la  required  and  for  any  reason  an  order  under  rule  270  is  not  suffi¬ 
cient,  the  court  may  order  the  Issue  of  a  commission  to  take  such  testi¬ 
mony  (Order:  Form  74;  Commission:  Form  61 ). 

(2)  Unless  otherwise  ordered  or  the  parties  otherwise  agree,  If  the 
name  of  any  person  to  be  eiamined  Is  not  set  out  In  the  order,  notice  of 
such  name  shall  be  given  by  the  party  who  Intends  to  conduct  such  exami¬ 
nation  to  the  opposite  party  or  to  the  agent  named  by  him  under  subnile  1 
of  rule  279  five  days  before  the  time  fixed  therefor. 

(See  also  Rule  270. — Ed . ) 

Rule  281 

281.  The  witnesses  shall  be  examined  on  oath,  affirmation  or  other¬ 
wise  In  accordance  with  the  law  of  the  country  in  which  the  commlssioa  is 
executed. 


*  Rule  277 

277.  If  a  party  for  whose  examination  an  order  has  been  made  or  a 
commission  has  issued  refuses  to  attend  before  the  examiner  or  commia- 
sk»ner,  judgment  may  pass  against  him. 

je  Rule  282 

282.  Where  a  witness  does  not  understand  the  English  language,  the 
commission  shall  be  executed  with  the  aid  of  an  interpreter  nominated  by 
the  commissioner  and  sworn  to  interpret  truly  the  questions  to  be  put  to 
the  witness  and  his  answers  thereto,  and  the  examination  shall  be  tsJten  In 
English. 


53.03(1) (a) 
(2) 

(3) 


Rule  278 

Rules  279;  280;  281 
Rule  287 
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S3. 03  Examination  Out  of  Ontario 

(1)  Where  an  order  is  made  under  this  rule  for  the 
examination  of  a  witness  out  of  Ontario,  the  order  shall 
provide  for, 

(a)  the  issuance  of  a  Commission  (Form  5 3 A) 
authorizing  the  taking  of  such  evidence 
before  the  Commissioner  therein  named; 
and,  if  requested, 

(b)  the  issuance  of  a  Letter  of  Request  (Form 
53B)  directed  to  the  appropriate  authority 
in  the  jurisdiction  in  which  the  witness  is 
to  be  found,  requesting  the  issuance  of  such 
process  as  may  be  necessary  to  compel  that 
witness,  or  any  other  witness  who  may  be 
examined  under  this  rule,  to  attend  and  sub¬ 
mit  to  examination  before  the  Commissioner. 

(2)  The  examination  of  a  witness  out  of  Ontario  shall 
take  the  form  of  oral  questions  and  answers,  unless  some 
other  form  of  examination  is  required  by  the  order  or  by  the 
law  of  the  place  where  the  examination  is  conducted. 

(3)  At  the  conclusion  of  the  examination  of  a  witness 
ordered  to  be  examined  under  this  rule,  the  Commissioner 
shall,  on  the  consent  of  all  parties,  allow  any  other  witness 
who  is  to  be  found  in  the  same  jurisdiction  to  be  examined 
before  him. 

* 

53.04  Use  at  Trial 

(1)  A  deposition  taken  under  this  rule  shall  be  admis¬ 
sible  at  trial,  unless  the  court  otherwise  orders,  as  the  evidence 
of  the  witness  so  examined,  saving  all  just  exceptions,  and 
may  be  tendered  in  evidence  by  any  party  to  the  action. 

(2)  Where  the  evidence  of  a  witness  has  been  taken 
pursuant  to  this  rule,  he  shall  not  be  called  to  give  evidence 
at  the  trial,  except  with  leave  of  the  trial  judge. 


Rule  278 

278.  The  notice  of  a  motion  for  a  commission  to  take  evidence  shall 
state  the  name  and  address  of  the  commissioner  proposed. 


Rule  279 

279. _ (1)  Unleu  otherwise  directed,  the  examination  shall  be  upon 

oral  questions  to  be  reduced  Into  writing  and  returned  with  the  commis- 
slon;  and  notice  of  the  execution  of  the  commission  shall  be  given  to  the 
opposite  party,  if,  within  the  time  prescribed  by  the  order,  he  gives  the 
name  and  the  address  of  a  person  resident  within  two  miles  of  the  place 
where  the  commiuion  is  to  be  executed,  on  whom  such  notice  may  be 
served. 

(2)  If  no  agent  it  named  or  the  name  or  addreu  given  proves  to  be  illu¬ 
sory  or  fictitious,  or  if  the  party  so  notified  fails  to  attend  pursuant  to  the 
notice,  the  commiuion  may  be  executed  ex  parte. 

Rule  280 

280  Where  the  examination  Is  to  take  place  upon  written  Interrogate- 
He,,  the  Interrogatories  In  chief  eh.ll  be  delivered  to  the  opposite  pert; 
eight  days  before  the  issue  of  the  commission,  and  the  cross-inteirogato- 
ries  shall  be  delivered  to  the  opposite  party  within  four  days  after  the 
receipt  of  the  Interrogatories  In  chief,  and  in  default  of  crou-interrogato- 
ries  being  so  delivered,  the  commiuion  may  be  executed  without  cross- 
interrogatories. 


Rule  281 

281.  The  witnesses  shall  be  examined  on  oath,  affirmation  or  other¬ 
wise  In  accordance  with  the  law  of  the  country  in  which  the  commiuion  i» 
executed. 


Rule  287  .  ,  ,  . 

287.  Where  the  opposite  party  desires  to  Join  in  the  commiuion  and 
examine  witnesses  on  his  own  behalf  thereunder,  each  party  shall  In  the 
find  Instance  pay  the  costs  of  the  commission  consequent  upon  the  eiami- 


* 

Rule  286 

286.  The  commission.  Interrogatories,  depositions  and  any  document, 
or  ceHIfled  copies  thereof  or  eslracle  therefrom,  refereed  to  therein,  shell 
be  sent  to  the  proper  officer,  on  or  before  the  day  named  In  the  order  for 
the  commission,  enclosed  in  a  cover  under  the  seal  of  the  commissioner; 
and  the  same  or  certified  copies  thereof  may  be  given  In  evidence,  saving 
all  just  exceptions,  without  any  other  proof  of  the  absence  from  Ontario  © 
the  witness  therein  named  than  an  affidavit  of  the  solicitor  or  agent  of  the 
party  as  to  his  belief  of  such  absence. 


54 


NOTFS 


54.01(2)  (b) 
(3) 

TRIALS 


RULE  54  TRIAL  PROCEDURE 

54.01  Failure  to  Attend  at  Trial 

(1)  Where  an  action  is  called  for  trial  and  all  of  the 
parties  fail  to  attend,  the  trial  judge  may  strike  the  action 
off  the  list. 

(2)  Where  an  action  is  called  for  trial  and  any  party 
fails  to  attend,  the  trial  judge  may, 

(a)  proceed  with  the  trial  in  the  absence  of  that 
party; 

(b)  where  the  plaintiff  attends  and  the  defendant 
fails  to  attend,  allow  the  plaintiff  to  prove  his 
claim  and  dismiss  the  counterclaim,  if  any; 

(c)  where  the  defendant  attends  and  the  plaintiff 
fails  to  attend,  dismiss  the  claim  and  allow 
the  defendant  to  prove  his  counterclaim,  if 
any;  or 

(d)  make  such  other  order  as  may  seem  just. 

(3)  Any  judgment  obtained  against  any  party  who 
failed  to  attend  at  the  trial  may  be  set  aside  by  a  judge  on 
such  terms  as  may  seem  just  where  the  motion  is  brought 
without  undue  delay  and  the  failure  to  attend  is  satisfac¬ 
torily  explained.  Unless  the  failure  to  attend  was  through 
no  fault  of  the  applicant,  he  shall  be  required  to  satisfy 
the  judge  that  there  is  a  triable  issue. 

54.02  Adjournment  of  Trial 

A  judge  may  at  any  time  postpone  or  adjourn  a  trial 
to  such  time  and  place,  and  upon  such  terms  as  may  seem 
just. 


Rule  252 
Rule  509 


Rule  252 

252.  If,  when  an  action  la  called  on  for  trial,  the  defendant  appear* 
and  the  plaintiff  doea  not,  the  defendant  la  entitled  to  judgment  diamiaa- 
Ing  the  action,  and,  if  he  haa  a  counter-claim,  may  prove  auch  claim. 

Rule  509 

"J-  Whfre  *  "<*  ■PPe«r  the  trial,  the  judgment  may  be 

t  tilde  and  a  new  trial  ordered  by  the  Judge  preaiding  at  the  alttlnga  or 
by  any  other judge. 


NQIES 


54.03  Court  Experts 

(1)  On  the  application  of  any  party,  a  judge  may, 
at  any  time,  appoint  one  or  more  independent  experts  to 
inquire  and  report  on  any  question  of  fact  or  opinion  rele¬ 
vant  to  to  any  issue  in  the  action. 

(2)  The  court  expert  shall  be  named  by  the  judge  and, 
where  possible,  shall  be  an  expert  agreed  upon  by  the  parties. 

(3)  The  order  shall  contain  the  instructions  to  be  given 
to  the  dxpert  and  the  judge  may,  from  time  to  time,  make 
such  further  orders  as  he  deems  necessary  to  enable  the  court 
expert  to  carry  out  his  instructions,  including  the  examination 
of  any  party  or  property  and  the  making  of  experiments  and 
tests. 


Snip  ?K7 

Rule  267 

287.— (1)  The  court  may  obtain  the  ueitUnce  of  merchants,  enfi- 
neen,  accountants,  actuaries,  or  scientific  persona,  in  such  way  as  H 
thinks  fit,  the  better  to  enable  it  to  determine  any  matter  of  fact  in  ques¬ 
tion  in  any  cause  or  proceeding,  and  may  act  on  the  certificate  of  such 
persons. 

(2)  The  court  may  fix  the  remuneration  of  any  auch  person  and  may 
direct  payment  thereof  by  any  of  the  parties. 

(S)  I  Reroked,  O.  Ref.  307/72.  a.  2. 1 


(4)  The  judge  may  direct  the  court  expert  to  make  a 
further  supplementary  report. 

(5)  A  copy  of  the  report  of  any  expert  appointed 
by  the  court  shall  be  sent  to  each  of  the  parties,  and  the 
original  shall  be  filed  as  evidence  at  the  trial  of  the  action. 

(6)  Any  party  may,  at  the  trial,  cross-examine  the 
expert  on  his  report. 

(7)  Where  a  court  expert  is  appointed,  any  party  may 
call  one  expert  to  give  evidence  on  any  question  of  fact  or 
opinion  reported  on  by  the  court  expert,  but  no  party  may 
call  more  than  one  such  witness  without  leave  of  the  court. 

(8)  The  remuneration  of  a  court  expert  shall  be  fixed 
by  the  judge,  and  shall  include  a  fee  for  his  report  and  a 
proper  sum  for  each  day  that  he  is  required  to  attend  at  trial. 

(9)  Where  a  court  expert  is  appointed,  the  liability 
of  the  parties  for  the  payment  of  his  remuneration  shall  be 
determined  by  the  judge. 

(10)  Where  an  application  by  any  party  for  the  appoint¬ 
ment  of  a  court  expert  is  opposed,  the  .judge  may,  as  a 
condition  of  making  the  appointment,  require  the  party 
applying  for  the  appointment  to  give  such  security  for  the 
remuneration  of  the  court  expert  as  may  seem  just. 


54.04 

NQIES 


54.04  Exhibits 

(1)  Exhibits  shall  be  marked  and  numbered  consecu¬ 
tively,  and  the  registrar  attending  the  trial  shall  make  a  list 
of  the  exhibits,  giving  a  description  of  each  exhibit,  and 
stating  by  whom  it  was  put  in  evidence  and,  where  the  person 
from  whose  possession  it  came  is  other  than  a  party,  the 
name  and  identity  of  that  person. 

(2)  At  any  time  following  the  trial  judgment,  any 
party  may  apply  to  the  registrar  for  delivery  of  all  or  any  of 
the  exhibits  upon  filing  the  consent  of  all  parties  represented 
at  the  trial. 

(3)  Subject  to  the  preceding  paragraph,  the  exhibits 
shall  remain  in  the  custody  or  control  of  the  registrar, 

(a)  until  the  time  for  taking  an  appeal  to  the 
Court  of  Appeal  has  expired;  or 

(b)  where  an  appeal  is  taken  to  the  Court  of 
Appeal  and  has  been  disposed  of,  until  the 
time  for  taking  an  appeal  to  the  Supreme 
Court  of  Canada  has  expired;  or 

(c)  where  an  appeal  is  taken  to  the  Supreme 
Court  of  Canada,  until  it  is  disposed  of. 

(4)  Upon  the  expiration  of  the  time  for  appeal  or 
on  the  disposition  of  the  appeal,  the  registrar  shall,  unless 
otherwise  ordered,  return  the  exhibits  to  the  respective 
solicitors  or  record  for  the  parties  who  put  the  exhibits  in 
evidence  at  the  trial  and  those  solicitors  shall  return  the 
exhibits  to  the  persons  from  whose  possession  they  came. 


Rules  262;  263 


Rule  262 

262  1 1  Elh,blt"  shall  be  marked  and  numbered  In  accordance  with 

form  136,  and  the  registrar  attendinr  the  (Hal  shall,  at  the  conclusion 
^ereot  make  a  list  of  the  exhibits,  flvln,  a  description  of  each  exhibit, 
u  1  by  Wh°m  *  W"  ***1  ,n  (Form  ,37)-  Th*  exhibits  of  each  party 
shall  he  classified  separately  in  such  list. 

(2)  The  exhibits  shall  remain  In  court  until  judfment  is  riven  and  dur¬ 
ing  any  stay  of  proceeding,  and  thereafter  shall  be  delivered  out,  without 
order,  upon  the  application  of  either  party  upon  notice  to  the  other,  unless 
«n  appeal  is  taken,  when  the  exhibits  shall  be  retained  until  the  appeal  is 
disponed  of. 

Rule  263 

263.  Where  exhibits  hare  not  been  applied  for  within  two  years  from 
e  date  of  the  trial,  the  officer  in  whose  custody  they  are  may  notify  the 
•olidtors  for  the  parties  that  unless  they  are  applied  for  In  three  months 
ney  will  be  destroyed,  and.  unless  such  exhibits  are  applied  for  within 
at  period,  he  may  by  leave  of  a  jud*e  destroy  them. 


NOTE? 


/% 


54.05 
54 . 06 


Rules  265;  266 
Rule  253 


TRIAL  PROCEDURE  RULE  54 

54.05  View  by  Judge  or  Jury 

The  judge,  or  the  judge  and  jury,  by  whom  any  action  is 
being  tried,  or  the  court  before  whom  any  appeal  is  being 
heard,  may,  in  the  presence  of  the  parties  or  their  counsel, 
inspect  any  real  or  persona)  property  concerning  which  any 
question  arises  in  the  action,  or  the  place  where  the  cause 
of  action  arose,  where  such  a  view  may  facilitate  the  under¬ 
standing  of  the  evidence. 


54.06  Exclusion  of  Witnesses 

(1 )  Subject  to  paragraph  (2),  the  trial  judge  may,  and 
at  the  request  of  any  party  shall,  exclude  any  witness  from 
the  courtroom  until  called  to  give  evidence. 


(2)  An  order  excluding  witnesses  from  the  courtroom 
shall  not  apply  to  a  party  to  the  action  or  to  any  witness 
whose  presence  is  essential  to  instruct  counsel  for  the  party 
calling  him,  but  the  trial  judge  may  require  any  such  party 
or  witness  to  give  his  evidence  before  any  other  witnesses 
are  called  to  give  evidence  on  behalf  of  that  party. 


(3)  Where  an  order  is  made  excluding  a  witness  from 
the  courtroom,  he  shall  not  have  any  communication  with 
any  witness  who  has  testified  during  his  absence  from  the 
courtroom  until  after  the  witness  so  excluded  has  been 
called  and  has  given  his  evidence. 


Rule  265 

265.  Th«  judge  by  whom  any  cause  or  matter  is  tried  with  or  without  ■ 
jury,  and  the  court  before  which  any  cause  or  matter  is  brought  by  way  of 
appeal,  may  inspect  any  property  or  thing  concerning  which  any  question 
arises  therein,  and  where  the  sanity  of  a  party  is  in  question,  may  examine 
him  for  the  purpose  of  determining  hi*  sanity. 

Rule  266 

286.  A  view  by  the  Jury  may  be  ordered  by  the  Judge  presiding  at  the 
trial. 

Rule  253 

253.  The  judge  at  the  trial  may, 

<•>  order  «  witness,  whether  or  not  •  parly,  to  bo  excluded  bom 
the  court  until  colled  to  give  evidence; 

(bi  require  a  party  to  be  examined  before  the  other  witnesses  on 
his  behalf;  and 

(c)  exclude  the  testimony  of  any  person  who  does  not  conform 
with  an  order  made  under  clause  (a)  or  clause  (b)  of  this 


,4)  Nothing  in  this  sub-rule  shall  preclude  the  trial 
judge  from  excluding  any  peison  from  the  courtroom  who 
is  interfering  with  the  proper  conduct  of  the  trial  or  who 
is  otherwise  improperly  conducting  himself. 


54.07 


Rule  255 


/97 


NfiTFS 


54.07  Order  of  Present* tion 

(1 )  On  the  trial  of  an  action  with  a  jury,  the  order  of 
presentation,  unless  otherwise  directed  by  the  trial  judge, 
shall  be  regulated  as  follows: 

(a)  The  plaintiff  shall  be  allowed  to  make  his 
opening  address  fust  and,  subject  to  clause 

(b),  immediately  thereafter  adduce  whatever 
evidence  he  may  wish  to  call  . 

(b)  Where  the  defendant  so  request,  he  may,  by 
leave  of  the  trial  judge,  make  his  opening 
address  immediately  after  the  opening  ad¬ 
dress  of  the  plaintiff,  and  before  the  plaintiff 
adduces  any  evidence; 

(c)  When  the  evidence  adduced  on  behalf  of  the 
plaintiff  is  concluded,  the  defendant  may 
make  his  opening  address,  unless  he  has 
already  done  so,  and  then  proceed  to  adduce 
whatever  evidence  he  may  wish  to  call; 

(d)  When  the  evidence  adduced  on  behalf  of  the 
defendant  is  concluded,  the  plaintiff  may 
proceed  to  adduce  whatever  evidence  he 
may  properly  call  in  reply  and,  at  the  con¬ 
clusion  thereof,  the  defendant  shall  make 
his  closing  address  followed  by  the  closing 
address  of  the  plaintiff  ; 

(e)  Where  the  defendant  calls  no  evidence  at 
the  conclusion  of  the  evidence  adduced  on 
behalf  of  the  plaintiff,  the  plaintiff  shall 
make  his  closing  address  followed  by  the 
closing  address  of  the  defendant. 

(2)  Where  the  burden  of  proof  in  respect  of  all  matters 
in  issue  in  the  action  lies  on  the  defendant,  the  trial  judge 
may  reverse  the  order  of  presentation. 

(3)  Where  there  are  two  or  more  defendants  separately 
represented,  the  order  of  presentation  shall  be  as  directed  by 
the  trial  judge. 

(4)  Where  a  party  is  represented  by  counsel,  the  right 
to  address  the  jury  shall  be  exercised  by  his  counsel. 


Rule  255 

follows  ~(I>  A*  th*  lrlal’  *ddr*"*8  10  th*  JufT  «hall  be  regulated  as 

1.  At  the  conclusion  of  the  case  of  the  party  who  begins.  If  the 
opposite  party  states  his  Intention  to  be  not  to  adduce  evi- 
dence,  and  he  has  not  adduced  evidence,  the  party  who 
begins  has  the  right  to  address  the  jury  for  the  purpose  of 
summing  up  the  evidence,  and  the  opposite  party  has  the 
right  to  reply. 

2.  If  the  opposite  party  does  not  state  his  Intention  to  be  not  to 
adduce  evidence,  or  If  he  has  adduced  evidence,  he  has  the 
right  to  open  his  case,  and  (after  the  conclusion  of  such 
opening)  to  adduce  such  evidence  as  he  thinks  fit.  and  when 
all  the  evidence  is  concluded,  to  sum  up  the  evidence,  and 
the  party  who  begins  has  the  right  to  reply. 


(2)  Where  a  defendant  claims  a  remedy  over  against  a  co-defendant, 
he  has  the  right  to  address  the  jury  after  the  co-defendant. 

(3)  Where  a  party  is  represented  by  counsel,  the  right  conferred  by 
this  rule  shall  be  exercised  by  his  counsel. 


NQIE a 


54.08(1)  (a) 

(b) 

(2) 

54.09 

TRIAL  PROCEDURE  RULE  54 

54.08  Disagreement  of  the  Jury 

( 1 )  Where  the  jury  disagrees,  or  makes  no  finding  upon 
which  judgment  can  be  granted,  the  trial  judge  may, 

(a)  on  the  application  of  the  defendant,  dismiss 
the  action  on  the  ground  that  there  is  no  evi¬ 
dence  io  warrant  a  judgment  for  the  plaintiff, 
or  that  for  any  other  reason  he  is  not  entitled 
to  judgment ;  or 

(b)  direct  that  the  action  be  re-tried  at  the  same 
sittings  by  a  jury  selected  from  a  new  panel 
or  at  any  subsequent  sittings. 

(2)  Where  a  jury  is  directed  to  answer  questions,  and 
answers  some  but  not  all,  or  where  the  answers  are  conflict¬ 
ing  so  that  judgment  cannot  be  granted  upon  such  findings, 
the  action  shall  be  re-tried  as  in  the  case  of  a  disagreement. 

54  09  Omission  to  Prove  a  Fact  or  Document 

Where  through  accident  or  mistake  or  other  cause,  any 
party  omits  or  fails  to  prove  some  fact  or  document  material 
to  his  case, 

(a)  the  judge  may  proceed  with  the  trial  subject 
to  the  fact  or  document  being  afterwards 
proved  at  such  time  and  upon  such  terms  as 
he  may  direct;  or 

(b)  where  the  case  is  being  tried  by  a  jury,  the 
judge  may  direct  the  jury  to  find  a  verdict  as 
if  the  fact  or  document  had  been  proved,  and 
the  verdict  shall  take  effect  on  the  fact  or 
document  being  afterwards  proved  as  directed, 
and,  if  not  so  proved,  judgment  shall  be 
granted  to  the  opposite  party,  unless  the 
judge  otherwise  directs. 


Rule  511 (2) 
Rule  510 
Rule  511 (1) 
Rule  256 


Rule  511 

511. — (1)  Where  a  jury  Is  directed  to  answer  questions  and  antwm 
some  but  not  all,  or  where  the  answers  are  conflicting  so  that  judgment 
cannot  be  entered  upon  such  findings,  the  action  shall  be  re-tried  as  in  IS* 
case  of  a  disagreement. 

(2)  If  the  answers  entitle  either  party  to  judgment  as  to  some  but  net 
ail  the  causes  of  the  action,  the  judge  may  direct  judgment  to  be  enter'd 
on  the  causes  of  action  as  to  which  the  answers  are  sufficient,  and  the 
Issues  upon  the  remaining  causes  of  action  shall  then  be  re-tried  as  upon  • 
disagreement. 

Idle  510 

610.  Where  the  Jury  disagrees,  the  action  may  be  re  tried  at  the  same 
sittings  or  at  any  subsequent  sittings  as  may  be  directed. 

Rule  256 

256  — (1 )  Where,  through  accident  or  mistake  or  other  cause,  a  party 
omits  or  fails  to  prove  some  fact  material  to  his  case,  the  judge  may  pro- 
ceed  with  the  trial,  subject  to  such  fact  being  afterwards  proved  at  gurh 
time  as  the  judge  directs,  and.  If  the  case  is  being  tried  by  a  jury,  the  ju dgr 
may  direct  the  jury  to  find  a  verdict  as  if  such  fact  had  been  proved,  and 
the  verdict  shall  take  effect  on  such  fact  being  afterwards  proved  as  direct¬ 
ed,  and,  if  not  so  proved,  judgment  shall  be  entered  for  the  opposite  party 
unless  the  judge  otherwise  directs. 

(2)  Subrule  1  does  not  apply  to  an  action  for  defamation. 


NQIES 


54.10 


Rule  259 


TRIAL  PROCEDURE  RULE  54  Rule  259 

269.  Damage*  In  respect  of  any  continuing  cause  of  action  shall  he 
assessed  down  to  the  time  of  the  assessment. 

54.10  Assessment  of  Damages 

Where  damages  are  to  be  assessed  in  respect  of, 

(a)  any  continuing  cause  of  action; 

(b)  repeated  breaches  of  recurring  obligations;  or 

(c)  intermittent  breaches  of  a  continuing  obliga¬ 
tion, 

the  damages  shall  be  assessed  down  to  the  time  of  assessment, 
including  damages  for  breaches  occurring  after  the  com¬ 
mencement  of  the  proceeding. 


NOTFS 


55.01(1) 

(2) 

55.02  0) 

RULE  55  EVIDENCE  AT  TRIAL 

trials 

55.01  Evidence  by  Witnesses 

( 1 )  Unless  otherwise  provided  by  these  rales,  witnesses 
at  the  trial  of  an  action  may  be  orally  examined,  cross- 
examined  and  re-examined  under  oath. 

(2)  The  trial  judge  shall  exercise  reasonable  control 
over  the  mode  of  interrogation  of  a  witness  so  as  to  protect 
the  witness  from  undue  harassment  or  embarrassment  and 
may  disallow  any  question  put  to  a  witness  that  is  vexatious 
or  irrelevant  to  any  matter  which  may  properly  be  inquired 
into  at  the  trial. 

(3)  The  trial  judge  may  at  any  time  direct  that  a 
witness  be  recalled  for  further  examination. 

(4)  Where  a  witness  appears  to  be  evasive,  the  trial 
judge  may  permit  the  party  calling  that  witness  to  examine 
him  by  means  of  leading  questions  relevant  to  the  matters 
in  issue. 

(5)  Where  a  witness  does  not  understand  the  language 
in  which  the  trial  is  being  conducted,  or  is  a  deaf  or  mute 
person,  it  shall  be  the  responsibility  of  the  party  calling  that 
witness  to  provide  a  competent  interpreter  who,  before  the 
witness  is  sworn  or  examined,  shall  be  sworn  to  accurately 
interpret  the  administration  of  the  oath,  the  questions  to  be 
put  to  the  witness  and  his  answers  thereto. 

55.02  Evidence  by  Affidavit 

(1)  Before  or  at  the  trial  of  an  action,  the  court  may 
make  an  order,  upon  such  terms  as  may  seem  just,  allowing 
the  evidence  of  any  witness  to  be  given  by  affidavit  or  any 
particular  fact  or  document  to  be  proved  by  affidavit,  unless 
an  adverse  party  requires  the  attendance  of  the  deponent  at 
trial  for  cross-examination. 

(3)  At  the  trial  of  an  undefended  action,  the  evidence 
by  or  on  behalf  of  the  plaintiff  may  be  given  by  affidavit 
unless,  in  any  particular  case,  the  trial  judge  requires  the 
plaintiff  to  call  oral  evidence. 

(2)  Where  an  order  is  made  under  paragraph  (1)  prior 
to  the  trial,  it  may  be  revoked  or  varied  by  the  trial  judge 
where  it  appears  necessary  to  do  so  in  the  interests  of  justice. 


Rule  268 
Rule  254 
Rule  268 

Rule  268 

268.  The  witnesses  at  the  trial  of  an  action  or  an  assessment  of  dam¬ 
ages  shall  be  examined  viva  voce  and  In  open  court,  but  a  judge  may  at  any 
time,  for  sufficient  reason,  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit,  or  that  the  affidavit  of  a  witness  may  be  read  at  the 
trial,  on  such  conditions  as  he  deems  just,  or  that  a  witness  whose  atten¬ 
dance  ought  for  some  sufficient  cause  to  be  dispensed  with,  be  examined 
before  an  examiner;  but  where  the  other  party  bona  fide  desires  the  pre¬ 
diction  of  a  witness  for  cross-examination  and  such  witness  can  be  pro¬ 
duced,  an  order  shall  not  be  made  authorizing  his  evidence  to  be  given  by 
affidavit. 

Rule  254 

254.  The  Judge  may  In  any  cane  disallow  any  question  put  to  a  witnesa 
that  appears  to  the  judge  to  be  vexatious  and  not  relevant  to  any  matter 
proper  to  be  enquired  into  at  the  trial. 


55.03  (1) 

Rule 

272 

(2) 

Rule 

272 

(3) 

Rule 

273 

(5) 

Rule 

275  (2) 

55.03  Compelling  Attendance  at  Trial 

(1)  Where  a  party  requires  the  attendance  of  any 
person  in  Ontario  as  a  witness  at  a  trial,  he  may  serve  him 
with  a  Summons  to  Witness  (Form  55A)  requiring  him  to 
attend  the  trial  at  the  time  and  place  stated  therein,  and  any 
such  summons  may  also  require  him  to  produce  at  the  trial 
all  documents  in  his  possession,  custody  or  control  relating 
to  the  matters  in  question  in  the  action  or  such  documents 
relating  thereto  as  may  be  particularly  specified  therein. 

(2)  On  the  request  of  any  party,  or  his  solicitor,  and 
on  payment  of  the  prescribed  fee,  a  registrar  shall  issue  a 
Summons  to  Witness  signed  by  him  under  the  seal  of  the 
court  and  that  party  or  his  solicitor  shall  complete  the  sum¬ 
mons  as  the  circumstances  may  require  and  may  insert 
therein  the  names  of  any  number  of  witnesses. 

(3)  No  Summons  to  Witness  for  the  production  of  an 
original  record  or  document  that  may  be  proved  by  a  certified 
copy  shall  be  served  without  leave  of  the  court. 

(4)  A  Summons  to  Witness  shall  be  served  by  leaving 
a  copy  thereof  with  the  witness  personally  and,  unless  he  is  a 
party,  at  the  same  time  paying  or  tendering  to  him  the  proper 
conduct  money,  and  it  shall  not  be  necessary  for  the  process 
server  to  produce  the  original  or  have  it  in  his  possession. 

(5)  Service  of  a  Summons  to  Witness  and  the  payment 
or  tender  of  any  conduct  money  may  be  proved  by  affidavit. 


Rule  272 

272.  A  subpoena  may  be  issued  from  any  office  of  the  court  at  anr 
time  in  blank  and  may  be  completed  by  the  solicitor  or  party,  and  any 
number  of  names  may  be  inserted  in  one  subpoena  (Form  57).  | Amended. 
O.  Re*.  990/76,  s.  4.1 

Rule  273 

273.— (I )  No  subpoena  for  the  production  of  an  original  record,  oi 
an  original  document  from  any  registry  office,  shall  be  issued,  but 
order  for  its  production  or  transmission  may  be  made  which  shall 
obeyed  by  the  officer  in  whose  custody  it  is. 

<2)  F.icept  In  special  circumstances  requiring  or  justifying  the  pro¬ 
duction  of  the  original,  no  such  order  shall  be  made  where  the  document 
may  be  proved  by  a  certified  copy  and  any  officer  required  to  produce  a 
document  is  entitled  to  be  paid  ordinary  witness  fees. 


12)  The  service  of  the  subpoena  and  payment  of  conduct  money  may 
proved  by  an  affidavit. 


rs  a. 


55.04 


Zq'L 

NDTFS 


(7) 


Rule  275(1) 
Rule  232 


RULE  55,03  CONTINUED 

(6)  A  Summons  to  Witness  continues  to  have  effect 
until  the  conclusion  of  the  sittings  for  which  the  attendance 
of  the  witness  is  required. 

(7)  Where  a  witness  fails  to  attend  at  the  trial  of  an 
action  or  to  remain  in  attendance  in  accordance  with  the 
requirements  of  a  Summons  to  Witness  duly  served  upon 
him,  and  the  presence  of  that  witness  is  material  to  the  ends 
of  justice,  the  presiding  judge  may,  by  his  Warrant  (Form 
55B)  directed  to  all  sheriffs  and  other  peace  officers  in  the 
Province  of  Ontario,  cause  such  witness  to  be  apprehended 
anywhere  within  Ontario  and  forthwith  brought  before  the 
court.  Upon  being  so  apprehended,  he  may  be  detained  in 
custody  until  his  presence  as  such  witness  is  no  longer  re¬ 
quired,  or  released  on  such  terms  as  the  court  may  order, 
and  he  may  be  ordered  to  pay  the  costs  arising  out  of  his 
failure  to  attend  or  remain  in  attendance. 

55.04  Compelling  Attendance  of  Witness  in  Custody 

The  court  may  order  the  issue  of  a  Writ  of  Habeas 
Corpus  Ad  Testificandum  (Form  55C),  directing  the  sheriff, 
jailer  or  other  officer  having  the  custody  of  a  prisoner,  to 
produce  him  for  any  examination  authorized  by  these  rules 
or  as  a  witness  at  a  trial. 


Rule  275  | 

275.— ( I )  Upon  proof  to  the  satisfaction  of  the  presiding  judge  of  the 
service  of  a  subpoena  upon  a  witness  who  fails  to  attend  or  to  remain  in 
attendance  in  accordance  with  the  requirements  of  the  subpoena,  and  the  1 
amount  proper  for  conduct  money  has  been  duly  paid  or  tendered  to  him,  * 
and  that  the  presence  of  such  witness  is  material  to  the  ends  of  justice,  the 
judtte  may  by  hin  warrant  ( Form  601,  directed  to  any  sheriff  or  other  offi-  . 
cer  of  the  court ,  or  to  any  constable,  cause  such  witness  to  be  apprehended  I 
anywhere  within  Ontario,  and  forthwith  to  be  brought  before  the  court  " 
and  to  be  detained  in  custody  as  the  presiding  Judge  may  order,  until  his 
presence  as  such  witness  is  no  longer  required,  or,  in  the  discretion  of  the  ■ 
judge,  to  be  released  on  a  recognizance  (with  or  without  sureties)  condi-  I 
tioned  for  appearance  to  give  evidence.  I  Amended.  O.  Reg.  106/7.5,  s.  24.  |  * 


Rule  232 

232.  The  court  may  order  the  Issue  of  a  writ  of  habeas  corpus  ad  teat  I- 
ncandum  t°  issue  directly  to  the  sheriff,  jailer  or  other  officer  having  the 
custody  or  a  prisoner.  to  produce  him  for  any  examination  authorized  by 
mese  rules  or  as  a  witness  at  a  trial  (Form  59). 


Za3 


55.05(1) 


Rule  274 


HIES 


55.05  Calling  Advene  Party  as  a  Witness 


Rule  274 


(1)  A  party  intending  to  call  as  a  witness  at  the  trial 
an  adverse  party,  or  any  officer  or  director  of  a  corporation 
that  is  an  adverse  party,  may  either  serve  him  with  a  Summons 
to  Witness  or  serve  on  the  adverse  party  or  his  solicitor,  at 
least  10  days  before  trial,  notice  of  his  intention  to  call  him 
as  a  witness. 


(2)  A  party  may  call  as  a  witness  an  adverse  party,  or 
any  officer  or  director  of  a  corporation  that  is  an  adverse 
party,  in  attendance  at  the  trial,  unless  the  adverse  party  has 
already  testified  on  his  own  behalf,  or  undertakes  to  do  so, 
or,  where  the  adverse  party  is  a  corporation,  the  officer  or 
director  has  already  testified,  or  counsel  for  the  corporation 
undertakes  to  call  him  as  a  witness. 

(3)  A  party  calling  an  adverse  party,  or  any  officer 
or  director  of  a  corporation  that  is  an  adverse  party,  as  a 
witness,  may  cross-examine  him. 

(4)  If  g  person  required  to  testify  pursuant  to  this 
sub-rule  refuses  or  neglects  to  attend  at  the  trial  or  to  remain 
in  attendance  at  the  trial  or  refuses  to  be  sworn  or  to  answer 
any  proper  question  put  to  him  or  to  produce  any  document 
which  he  is  required  to  produce,  the  court  may  pronounce 
judgment  in  favour  of  the  party  calling  that  witness,  adjourn 
the  trial,  or  make  such  other  order  as  may  seem  just. 


56 


2a  ^ 

NQIES 


56.01 


Former  Judicature  Act 
section  71,  72 


REFERENCES 


RULE  56  DIRECTING  A  REFERENCE 

56.01  Where  a  Reference  May  be  Directed 

Subject  to  any  right  to  have  any  issue  tried  with  a  jury, 
a  judge  may,  at  any  time, 

(a)  direct  a  reference  to  determine  any  question 
or  issue  arising  in  a  proceeding,  or  refer  the 
whole  proceeding  for  trial  where, 

(i)  all  parties,  who  are  not  under  disability, 
consent, 

(ii)  a  prolonged  examination  of  documents 
or  a  scientific  or  local  investigation  is 
required  that,  in  the  opinion  of  the  judge, 
cannot  conveniently  be  made  by  the  trial 
judge  or  a  jury;  or 

(iii)  a  substantia]  issue  in  dispute  requires 
the  taking  of  an  account; 


Section  71 

71.  — (1)  Subject  to  the  rules  and  to  a  right  to  have  particular  case* 
tried  by  a  jury,  a  judge  of  the  High  Court  may  refer  a  question  arising  in 
an  action  for  inquiry  and  report  either  to  an  official  referee  or  to  a  special 
referee  agreed  upon  by  the  parties. 

(2)  Subsection  1  does  not,  unless  with  the  consent  of  the  Crown, 
authorize  the  reference  to  an  official  referee  of  an  action  to  which  the 
Crown  is  a  party  or  of  a  question  or  issue  therein.  R.8.O.  1960,  c.  197, 

s.  68. 

Section  72 

72.  In  an  action, 

(a)  if  all  the  parties  interested  who  are  not  under  disability  con¬ 
sent,  and,  where  there  are  parties  under  disability,  the  judge 
is  of  opinion  that  the  reference  should  be  made  and  the  other 
parties  interested  consent;  or 

(b)  where  a  prolonged  examination  of  documents  or  a  scientific 
or  iocal  investigation  is  required  that  cannot,  In  the  opinioa 
of  a  court  or  a  judge,  conveniently  be  made  before  a  jury  or 
conducted  by  the  court  directly;  or 

(c)  where  the  question  in  dispute  consists  wholly  or  partly  of 
matters  of  account,  a  judge  of  the  High  Court  may  at  an; 
time  refer  the  whole  action  or  any  question  or  issue  of  fact 
arising  therein  or  question  of  account  either  to  an  official 
referee  or  to  a  special  referee  agreed  upon  by  the  parties. 
R.S.O.  I960,  c.  197,  s.  69. 


(b)  direct  a  reference  for  the  taking  of  any 
accounts  or  the  making  of  any  inquiries  in 
connection  with  the  conduct  of  a  sale,  the 
appointment  of  a  committee,  guardian  or 
receiver,  or  the  enforcement  of  any  judgment. 


NOTES 


56.02(2) 

56.04 


56.02  To  Whom  Reference  May  be  Directed 

(1)  In  a  Supreme  Court  proceeding,  a  reference  may 
be  directed  to  a  local  judge,  a  master,  a  local  master  or  to  a 
referee  agreed  upon  by  the  parties. 

(2)  In  a  county  court  proceeding,  a  reference  may  be 
directed  to  the  local  master,  to  the  clerk  of  the  court  or  to  a 
referee  agreed  upon  by  the  parties.  Where  the  judge  directing 
the  reference  is  a  local  master,  the  reference  may  be  directed 
to  himself. 

^  (3)  Where  a  reference  is  directed  to  a  referee,  he  shall 
be  deemed  to  be,  for  the  purposes  of  the  reference,  an  officer 
of  the  court  directing  the  reference. 

(4)  The  judge  directing  any  reference  to  a  referee  shall 
determine  his  remuneration  and  the  liability  of  the  parties 
for  the  payment  thereof. 

56.03  Judgment  or  Order  of  Reference 

In  addition  to  defining  the  nature  and  subject  matter  of 
the  reference,  the  judgment  or  order  of  reference  may  con¬ 
tain  directions  as  to  the  conduct  of  the  reference  and  may 
designate  which  party  is  to  have  carriage  of  the  reference. 

56.04  Motions  on  a  Reference 

Any  person  to  whom  a  reference  has  been  directed  shall 
hear  and  dispose  of  any  motion  made  in  connection  with  the 
reference,  provided,  however,  that  in  his  absence  or  with  his 
consent  such  a  motion  may  be  heard  and  disposed  of  by  any 
judge,  local  judge,  master  or  local  master  of  the  court  in 
which  the  reference  was  directed. 


205" 

Rule  771(1) 

Rule  402(4) 


Rule  771 

771. — (1)  In  art  Iona  In  the  county  court,  the  clerk  >11*11,  subject  to  lh* 
direction*  of  the  judge,  discharge  all  the  dutlea  and  hare  all  the  powm 
the  Registrar  of  the  Supreme  Court  and  shall  act  aa  referee  In  any  mort 
gmge  reference  directed  by  a  praecipe  or  default  judgment  and  In  the  l*» 
Ing  of  any  accounts  that  may  be  referred  to  him  by  the  judge. 


Rule  402 

402. — (I)  In  the  event  of  the  referee  declining  to  act,  a  judge  mar 
appoint  a  new  referee. 

(2)  Where  a  muter  or  referee  hu  ceaaed  to  hold  office  or  become 
Incapacitated  prior  to  settling  his  report,  an  application  may  be  made  to 
the  Chief  Justice  of  the  High  Court  for  directions,  whereupon  rule  tol 
applies  mutatis  mutandis. 

(3)  Where  a  muter  or  referee  hu  ceased  to  hold  office  or  la  tome 
Incapacitated  after  settling  but  prior  to  signing  his  report,  any  officer  hat¬ 
ing  jurisdiction  to  make  such  a  report  may  sign  the  report. 

(4)  In  the  absence,  or  with  the  consent,  of  a  master  or  referee  who  h* 
entered  upon  the  hearing  of  a  reference,  any  Interlocutory  application  la 
the  reference  may  be  made  to  any  other  muter  or  referee  and  that  othir 
muter  or  referee  may  deal  with  the  application  and  make  any  or dir 
thereon  which  could  have  been  made  by  the  first-mentioned  master  or  ref¬ 
eree. 

’•‘Rule  436 

436.  Every  master  hu  the  same  power,  authority  and  jurisdiction  u 
the  Master  at  Toronto  when  sitting  in  chambers  with  respect  to  all  mat¬ 
ters  referred  to  him  or  which  arise  In  his  office. 


56.06  (1) 


Rule  512 


NDTFS 


56.05  Report  on  Reference 

Any  person  to  whom  a  reference  has  been  directed  shall 
make  his  findings  and  embody  his  conclusion  in  the  form  of 
a  report. 

56.06  Confirmation  of  Report 

(1)  A  report  shall  have  no  effect  until  it  has  been 
confirmed. 

(2)  Where  a  judgment  or  order  directing  a  reference 
does  not  require  the  person  to  whom  the  reference  is  directed 
to  report  back  to  the  judge  directing  the  reference  or  to  a 
judge  of  that  court,  the  report  shall  be  deemed  to  be  con¬ 
firmed  upon  the  expiration  of  15  days  after  a  copy  of  the 
report,  with  proof  of  service  thereof  on  every  party  who 
appeared  on  the  reference,  has  been  filed  in  the  office  in 
which  the  proceeding  was  commenced  unless  a  notice  of 
appeal  is  served  within  that  time. 

(3)  Where  the  judgment  or  order  directing  a  reference 
requires  the  person  to  whom  the  reference  is  directed  to 
report  back  to  the  judge  directing  the  reference  or  to  a  judge 
of  that  court,  the  report  may  only  be  confirmed  on  a  motion 
for  judgment  and  there  shall  be  no  right  of  appeal  from  the 
report  itself,  but  an  appeal  may  be  taken  from  the  disposition 
of  the  motion  for  judgment. 


Rule  512 

512.— (1)  Every  report  or  certificate  of  a  mauler  shali  be  filed 
•hall  be  deemed  to  be  confirmed  at  the  expiration  of  fifteen  days  from  ihr 
date  of  service  of  notice  of  filinc  the  aame,  unless  notice  of  appeal  ■ 
•erred  within  that  time. 

(21  Where  notice  of  flllnf  la  not  necessary,  a  report  shall  be  cor  firmed 
fifteen  day*  after  filing.  (Amended,  O.  Reg.  116/72,  i.  II.  I 


56.07 (1) 


Rule  513 


Zol 


NQIES 


56.07  Appeal  from  Report 

(1)  Where  the  whole  proceeding  has  been  referred  for 
trial  or  hearing,  an  appeal  from  the  report  shall  be  to  the 
Divisional  Court. 

(2)  In  every  other  case  where  there  is  a  right  of  appeal 
from  a  report,  the  appeal  shall  be, 

(a)  to  a  judge  of  the  High  Court,  where  the  pro¬ 
ceeding  is  in  the  Supreme  Court;  or 

(b>  where  the  proceeding  is  in  a  county  court, 
to  a  judge  of  that  court,  unless  the  reference 
was  directed  to  a  judge  of  that  court  as  local 
master  in  which  case  the  appeal  shall  be  to 
a  judge  of  the  High  Court. 

(3)  An  appeal  from  a  report  shall  be  on  notice  setting 
out  the  grounds  of  appeal,  served  within  15  days  after  a 
copy  of  the  report,  with  proof  of  service  thereof  on  every 
party  who  appeared  on  the  reference,  has  been  filed  in  the 
office  in  which  the  proceeding  was  commenced. 

(4)  Except  as  provided  in  paragraph  (3),  where  the 
appeal  is  to  the  Divisional  Court,  the  applicable  provisions 
of  Rule  62  shall  apply  as  if  the  appeal  was  from  a  judgment. 

(5)  Where  the  appeal  is  to  a  judge  of  the  High  Court 
it  shall  be  made  returnable  within  30  days  after  the  filing  of 
the  report  and  the  provisions  of  Rule  63.02  shall  apply  as  if 
the  appeal  was  from  an  interlocutory  judgment  or  order. 


Rule  513 

513.  An  appeal  from  the  report  or  certificate  of  •  master  or  referee 
•hall  be  to  the  court  upon  «fven  clear  day*'  notice,  and  Is  returnable 
•  llhin  one  month  from  the  date  of  service  of  notice  of  fllln*  of  the  report 
or  certificate. 


57 

57.01 (a) 

(b) 

NOTFS 

(c) 

Rule  425 

Rule  413  (f)  (g) 

Rules  403;  771(1) 


REFERENCES 

RULE  57  PROCEDURE  ON  A  REFERENCE 

57.01  Conduct  of  Reference 

Any  person  to  whom  a  reference  has  been  directed  shall, 


Rule  425 

426.  In  f  ivinr  directions  and  in  regulating  the  manner  of  proceeding 
before  him,  the  Master  shall  devise  and  adopt  the  simplest,  most  speedy 
and  least  expensive  method  of  prosecuting  the  reference,  and  with  that 
view  may  dispense  with  any  proceeding  ordinarily  taken  which  he  con- 
ceives  to  be  unnecessary  or  substitute  a  different  course  of  proceeding  for 
that  ordinarily  taken. 


(a)  subject  to  any  directions  contained  in  the 
judgment  or  order  of  reference,  conduct  the 
reference  in  the  least  expensive  and  most 
expeditious  manner  and,  to  that  end,  he 
shall  give  such  directions  as  may  seem  neces¬ 
sary  and  he  may  dispense  with  any  proceeding 
ordinarily  taken  which  he  considers  to  be 
unnecessary  or  adopt  a  procedure  different 
from  that  ordinarily  taken; 

(b)  report  any  special  circumstances  and  shall 
generally  inquire  into,  decide  and  report  on 
all  matters  relating  thereto,  as  fully  as  if  they 
had  been  specifically  referred  to  him; and 

* 

(c)  conduct  the  reference,  as  nearly  as  may  be,  in 
accordance  with  the  practice  and  procedure 
on  a  reference  before  a  master,  and  for  that 
purpose,  he  shall  have  the  same  power  and 
authority  as  a  master. 


Rule  413 

<0  to  report  special  circumstances; 

(g)  and  generally,  in  taking  the  accounts,  to  Inquire,  a(Hlt 
and  report  as  to  all  matters  relating  thereto,  as  hilly  at  if 
they  had  been  specifically  referred. 


Rule  403 

403.  The  practice  and  procedure  on  a  reference  to  a  referee  shdj  ^ 
the  same,  as  nearly  as  msy  be,  as  the  practice  and  procedure  ia  the 
ler’s  office. 


Rule  771 


of  ^  dUchmr»*  «dl  the  duties  and  have  ail  the  powm sf 
Kedttrar  of  the  Supreme  Court  .nd  .hull  or!  u  referee  In  M 
IM*  reference  directed  by  u  praecipe  or  default  Judfment  and  Id  the  uk 
In,  of  on,  account,  that  mo,  be  referred  to  him  by  the  jud,e. 


^uledn 

<U.  Under  an  order  of  reference  the  Muter  hu  power, 

<d>  to  take  Into  account  neeewury  repair,,  ,nd  laatln,  liapreee- 
menu,  and  carta  and  other  erpenaeo  property  Incurred 
otherwise,  or  claimed  to  be  so; 

*ftul  le  436 

4M.  Eeerjr  muter  hu  the  earn,  power,  authority  and  furl  ad  let  ton  na 
the  Muter  at  Toronto  when  alttln,  in  chamber,  with  reaped  to  oil  mat¬ 
ure  refenod  la  him  or  which  arlie  In  hli  office. 


NQIES 


57.02(1) 

(2) 

(3) 

(4) 

(5) 

57.02  Practice  and  Procedure  on  a  Reference  before  a  Master 

(1)  The  party  having  carriage  of  the  reference  shall 
forthwith  proceed  to  take  out  the  judgment  or  order  of  refer¬ 
ence  and,  within  10  days  thereafter,  apply  to  the  master  for 
an  appointment  to  consider  the  reference  and,  in  default 
thereof,  any  other  party  having  an  interest  in  the  reference 
may  assume  carriage  of  the  reference. 

(2)  On  the  return  of  the  appointment,  the  master  shall 
give  such  directions  for  the  conduct  of  the  reference  as  may 
seem  just  including, 

(a)  the  time  and  place  at  which  the  reference  is 
to  proceed; 

(b)  any  special  directions  as  to  the  partie*  who 
are  to  attend;  and 

(c)  any  special  directions  as  to  how  the  evidence 
is  to  be  received. 

(3)  Any  such  directions  may  be  varied  or  supplemented 
during  the  course  of  the  reference  as  to  the  master  may  seem 
just. 


(4)  Unless  otherwise  directed  by  a  master  or  required 
by  these  rules,  at  least  5  days  notice  of  the  reference,  together 
with  a  copy  of  the  judgment  or  order  of  reference,  shall  be 
served  upon  every  other  party  to  the  action. 

(5)  Where  it  appears  to  the  master  that  any  person 
ought  to  be  added  as  a  party  to  the  action,  the  master  may 
make  an  order  adding  him  as  a  party  defendant  and  direct 
that  a  copy  of  such  order,  together  with  a  copy  of  the  judg¬ 
ment  or  order  of  reference  and  a  Notice  to  an  Added  Party 
(Form  57A)  be  served  on  such  person,  who  thereupon  shall 
be  treated  and  named  as  a  party  to  the  action  and  shall  be 
bound  as  if  he  had  been  an  original  party  thereto. 


Rule  405 
Rule  412 
Rule  412 
Rules  87;  406 
Rule  407 


Rule  405 

406.  Every  order  of  reference  shell  be  brought  Into  the  Master’s  office 
within  ten  days  after  it  Is  issued  by  the  party  having  the  carriage  of  It, 
and.  In  default,  any  other  party  having  an  interest  in  the  reference  may 
assume  the  carriage  of  the  order. 

Rule  412 

412.  The  Master  shall,  unless  he  dispenses  with  It,  In  the  first  Instance 
Issue  an  appointment  to  consider,  and,  upon  the  return  of  the  appoint¬ 
ment,  he  shall  fii  a  time  at  which  to  proceed  with  the  reference  and  shall 
give  any  special  directions  he  thinks  fit,  as  to, 

(a)  the  parties  who  are  to  attend  on  the  several  accounts  and 
inquiries; 

(b)  the  time  when  each  proceeding  Is  to  be  taken; 

(c)  the  mode  In  which  any  accounts  referred  to  him  are  to  hr 
taken  or  vouched; 

(d)  the  evidence  to  be  adducted  In  support  thereof; 

(el  the  manner  in  which  each  of  the  accounts  and  Inquiries  Is  to 
be  prosecuted, 

and  any  such  directions  may  be  afterwards  varied  or  added  to,  as  are 
found  necessary. 

Rule  87 

87.  Where  a  reference  Is  directed,  the  persons  who,  but  for  rules  80  to 
86,  would  have  been  necessary  parties  shall  be  served  with  an  office  copy 
of  the  judgment  (unless  the  court  or  Master  dispenses  with  such  service) 
endorsed  with  a  notice  according  to  Form  43,  and  after  such  service  they 
are  bound  by  the  proceedings  in  the  same  manner  as  If  they  hod  been  orig¬ 
inally  made  parties;  and.  upon  notice  to  the  plaintiff,  they  may  at  their 
own  risk  as  to  costs  require  notice  to  be  given  them  to  enable  them  to 
attend  the  proceedings  under  the  judgment,  and  any  person  so  served  may 
apply  to  the  court  to  add  to,  vary  or  set  aside  the  Judgment  within  ten  days 
from  the  date  of  such  service. 

Rule  40b 

406.  Unless  otherwise  directed  by  the  Master,  and  subject  to  rules  477 
and  478,  notice  of  the  reference  before  him  shall  be  given  to  every  party 
effected  by  or  Interested  In  the  Inquiry  though  any  such  party  may  not 
have  appeared  In  the  action,  but.  In  the  absence  of  special  direction,  when 
default  in  appearance  is  made  to  such  notice,  no  further  notice  need  be 
given  unless  the  party  In  default  files  a  written  request  for  notice  with  an 
address  for  service. 


Rule  407  , 

407.  Where  In  proceedinn  before  the  Marter  It  to  >.110  ttot  • 

pernor,  not  already  .  part,  ou„h.  to  be  mad.  •  »nd »u'h‘ ^ 
ert,  to  attend  the  proceeding  before  him.  he  ma,  m.h,  an  otder  addin, 
him  aa  a  party  defendant  and  direct  a  cap,  of  the  order endnn*d  with  . 
notice  (Form  441.  and  a  cop,  of  the  judament  or  onler  of  reference 
endnraed  with  a  notice  In  accnrdance  with  home  43,  lo  be  aereed  upon  auch 
pemon^who thereupon  he  .rented  and  named  a.  a  part,  ...he  action 


•  lift 

HOTFS 


(6) 

(8) 

(9) 

(10) 

57.02(11) 

(12) 

RULE  57.02  CONTINUED 

(6)  A  person  so  served  may  apply  to  a  judge  at  any 
time  within  10  days  from  the  date  of  such  service  to  dis¬ 
charge,  add  to,  vary  or  set  aside  the  judgment  or  order  of 
reference  or  the  order  adding  him  as  a  party. 

(7)  The  master  may  grant  leave  to  make  any  necessary 
amendments  to  the  pleadings  which  are  not  inconsistent  with 
the  judgment  or  order  of  reference  as  may  seem  just. 

(8)  Where  it  appears  to  the  master  that  two  or  more 
parties  have  substantially  similar  interests,  he  may  require 
such  parties  to  be  represented  by  the  same  solicitor;  and, 
where  those  parties  cannot  agree  upon  the  choice  of  a  solicitor 
to  represent  them,  the  master  may  designate  a  solicitor  for 
that  purpose  upon  such  terms  as  may  seem  just. 

(9)  The  master  shall  keep  in  his  office  a  Procedure 
Book  in  which  he  shall  note  all  proceedings  taken  before 
him  and  all  directions  given  by  him  in  respect  of  the  reference, 
and  such  directions  need  not  be  embodied  in  a  formal  order 
to  bind  the  parties  attending  on  the  reference. 

(10)  Where  a  reference  cannot  be  completed  in  one  day, 
it  shall  be  adjourned  to  the  following  day,  if  possible.  Where 
this  is  not  possible,  the  master  shall  note  the  adjournment  in 
his  Procedure  Book,  together  with  the  reason  therefor  and 
shall,  if  possible,  fix  the  time  when  it  is  to  be  resumed. 

(11)  Where  the  party  having  carriage  of  the  reference 
does  not  proceed  with  reasonable  diligence,  the  master  may, 
upon  the  motion  of  any  other  interested  party,  transfer  to 
him  the  carriage  of  the  reference. 

(12)  The  master  may  require  any  party  to  be  examined 
and  to  produce  such  documents  as  he  thinks  fit  and  may  give 
directions  for  their  inspection  by  any  other  party. 


Rule  408 
Rule  409 
Rule  424 
Rule  411 

Rule  410 
Rule  414 


Rule  498 

406.  A  person  so  served  may  apply  to  the  court  at  any  time  within  ten 
4*y*  from  the  date  of  such  service  to  discharge,  add  to,  vary  or  set  aside 
the  order  of  reference  or  the  order  adding  him  as  a  party. 

Rule  409 

49t.  Where  at  any  time  during  a  reference  It  appears  to  the  Master 
(Hat  the  Interests  of  the  parties  can  be  classified,  he  msy  require  the  par- 
lies  constituting  each  or  sny  class  to  be  represented  by  the  same  solicitor 
and,  where  the  parties  constituting  such  cIsm  cannot  agree  upon  the  solic¬ 
itor  to  represent  them,  the  Master  msy  nominate  him. 

Rule  424 

424.  The  Master  ehall  keep  In  hie  office  a  book  In  which  he  shall  enter 
proceedings  taken  before  him  and  the  directions  that  he  gives  In  relation 
to  the  prosecution  of  the  reference,  or  otherwise,  and  it  is  not  necessary 
issue  or  serve  sny  formal  order  or  document  embodying  such  directions 
bind  the  parties  attending  the  reference. 


Rule  411 

411.  A  reference  shall  be  proceeded  with  as  far  as  possible  de  die  la 
diem,  and,  when  an  adjournment  is  ordered,  the  Master  shall  note  in  Ms 
book  the  reason  thereof  and  shall  when  practicable  fit  the  time  when  H  b 
to  be  resumed  so  as  to  avoid  the  service  of  a  new  appointment. 


Rule  410 

410.  Where  s  party  prosecuting  a  reference  does  not  proceed  with  4w 
diligence,  the  Master  may  upon  the  application  of  any  other  person  Inter¬ 
ested  commit  to  him  the  prosecution  of  the  reference. 

Rule  414 

414.  The  Master  msy  cause  parties  to  be  saamlned,  and  to  producs 
books,  papers  and  writings,  ss  he  thinks  fit,  and  may  determine  what 
books,  papers  and  writings  are  to  be  produced,  and  when  and  how  long 
I  Hey  are  to  be  left  In  his  office,  or,  in  case  he  does  not  deem  it  necessary 
that  such  books,  papers  or  writings  be  left  or  deposited  In  his  office,  he 
msy  give  directions  for  their  inspection  by  the  parties  requiring  them  at 
such  time  and  in  such  manner  as  he  deems  expedient. 


3  3 


(14) 

(IB) 

(19) 

NOTFS 


RULE  57,02  CONTINUED 

(13)  When  the  hearing  of  the  reference  is  completed, 
the  master  shall  fix  a  day  to  settle  his  report  and  notice 
thereof  shall  be  served  upon  all  parties  who  have  appeared 
upon  the  reference  unless  such  notice  is  dispensed  with. 

(14)  In  a  proceeding  for  the  administration  of  the  estate 
of  a  deceased  person,  the  report  shall,  as  far  as  possible,  be 
according  to  Form  57B. 

(15)  Where  the  master  has  made  a  ruling  with  respect  to 
the  admissibility  of  evidence  or  otherwise  during  the  course 
of  the  reference  he  shall,  on  the  request  of  any  party,  set  out 
in  his  report  his  ruling  and  the  reasons  therefor. 

(16)  Any  ruling  made  by  the  master  on  a  reference  shall 
not  be  subject  to  appeal  during  the  course  of  the  reference, 
except  by  leave  of  the  master.  Where  such  leave  is  granted, 
the  master  shall  set  out  his  ruling  in  an  interim  report. 

(17)  The  party  having  carnage  of  the  reference  shall 
prepare  a  draft  report  and  present  it  to  the  master  to  settle 
on  the  day  fixed  therefor. 

(18)  When  the  report  is  settled  and  signed  by  the  master, 
the  party  having  carriage  of  the  reference  shall  forthwith 
serve  a  copy  thereof  on  all  parties  appearing  on  the  reference 
and  file  a  copy  thereof  with  proof  of  such  service. 

(19)  While  a  reference  is  pending  before  the  master,  all 
documents  relating  thereto  shall  be  filed  with  the  master  and, 
upon  completion  of  the  reference,  such  documents  shall  be 
sent  to  the  office  in  which  the  action  was  commenced  for 
filing  in  the  court  file. 


Rule  435 
Rule  430 
Rule  431 


Rule  435  . 

435.  In  administration  suits,  reports  shall,  as  far  as  possible, 
according  to  Form  64. 


Rule  430 

430.  As  soon  as  the  Master’s  report  Is  settled  and  slfned,  It  shall  be 
delivered  to  the  party  prosecutlnf  the  reference,  or.  In  case  he  declines  is 
take  It,  then,  in  the  discretion  of  the  Master,  to  any  other  party  applying 
therefor. 

Rule  431 

431.  Pending  a  reference  to  a  master,  all  affidavits,  papers  and  doe*- 
men  Is  relating  thereto  required  to  be  filed  shall  be  filed  with  the  Master, 
but  every  report  or  certificate  of  a  master  shall  be  filed  In  the  office  Is 
which  the  proceedings  were  commenced,  and,  upon  the  completion  of  the 
reference,  the  papers  shall  be  transferred  to  the  office  In  which  the  prw 
ceedings  were  commenced. 


XIX 


NOTFS 


(2) 

(3) 

(4) 

(5) 


Rule  413  (a)  to  (c) 
Rule  420 
Rule  421 
Rule  422 
Rule  423 


57.03  Taking  of  Accounts 

*(  1 )  On  the  taking  of  accounts,  the  master  may, 

(a)  take  account  of  money,  rents  and  profits 
received  or  which,  but  for  wilful  neglect  or 
default,  might  have  been  received; 

(b)  make  allowance  for  occupation  rent,  and 
determine  the  amount  thereof; 

(c)  take  into  account  necessary  repairs,  lasting 
improvements,  costs  and  other  expenses  prop¬ 
erly  incurred;  and 


Rule  413 

413.  Under  an  older  of  reference  the  Master  has  power, 

(a)  to  take  the  accounts  with  rests  or  otherwise; 

(b)  to  take  account  of  money,  rents  and  profits  received  • 
which,  but  for  wliftii  neglect  or  default,  mifht  hare  bsta 
received; 

(c)  to  set  occupation  rent; 

(d)  to  take  into  account  necessary  repairs,  and  lasting  Jmprs** 
merits,  and  coats  and  other  expenses  properly  Incurred 

£  otherwise,  or  claimed  to  be  so; 

(e)  to  make  all  just  allowances; 

(D  to  report  special  circumstances; 

(g)  and  generally,  in  taking  the  accounts,  to  inquire,  adjod* 
and  report  as  to  all  matters  relating  thereto,  as  fully  as  d 
they  had  been  specifically  referred. 


(d)  make  all  just  allowances. 

(2)  Where  an  account  is  to  be  taken,  the  accounting 
party,  unless  the  master  otherwise  directs,  shall  prepare  the 
account  in  debit  and  credit  form,  verified  by  affidavit,  and 
the  items  on  each  side  of  the  account  shall  be  numbered 
consecutively,  and  the  account  shall  be  referred  to  in  the 
affidavit  as  an  exhibit  and  shall  not  be  annexed  thereto. 

(3)  The  master  may  direct  that  the  books  of  account 
in  which  the  amounts  required  to  be  taken  have  been  kept, 
or  any  of  them,  be  taken  as  prima  facie  evidence  of  the  truth 
of  the  matters  therein  contained. 

(4)  Before  proceeding  to  the  hearing  of  a  reference, 
the  master  may  appoint  a  day  for  the  purpose  of  taking  the 
accounts  and  may  direct  the  production  and  inspection  of 
vouchers  and,  if  deemed  proper,  cross-examination  of  the 
accounting  party  on  his  affidavit  with  a  view  to  ascertaining 
what  is  admitted  and  what  is  contested  between  the  parties. 

(5)  Where  any  party  questions  an  account  he  shall  give 
to  the  accounting  party  particulars  of-his  objection  thereto 
with  specific  reference  to  the  item  in  question  by  number, 
and  the  master  may  require  him  to  give  further  particulars 
of  any  such  objection. 


Rule  420 

420.  Where  an  account  la  to  be  taken,  the  accounting  party,  unleaa  the 
Master  otherwise  directs,  shall  bring  in  the  account  In  debit  and  credit 
form,  verified  by  affidavit,  and  the  items  on  each  side  of  the  account  shall 
be  numbered  consecutively,  and  the  account  shall  be  referred  to  by  Iks 
affidavit  as  an  exhibit,  and  shall  not  be  annexed  thereto. 

Rule  421 

421.  The  Master  may  direct  that  In  taking  accounts  the  books  sf 
account  in  which  the  accounts  required  to  be  taken  have  been  kept,  or  an; 
of  them,  be  taken  as  prima  facie  evidence  of  the  truth  of  the  matter* 
therein  contained. 


Rule  422 

422.  Before  proceeding  to  the  hearing  and  determining  of  a  refereaw. 
the  Master  may  appoint  a  day  for  the  purpose  of  entering  Into  Ihr 
accounts  and  inquiries,  and  may  direct  the  production  and  inspection  of 
vouchers,  and,  if  deemed  proper,  the  cross-examination  of  the  accounting 
party  on  his  affidavit,  with  a  view  to  ascertaining  what  is  admitted  and 
what  is  contested  between  the  parties. 

Rule  423 


turns 
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Rule  415 
Rule  415 

Rules  416;  417;  418 
Rule  416 
Rule  419 


57.04  (1) 

(2) 

(3) 

(4) 

57.05 

57.04  Making  of  Inquiries 

(1)  The  master  may  cause  advertisements  for  creditors 
or  for  heirs  or  next-of-kin,  or  other  unascertained  persons, 
and  for  the  representatives  of  such  as  are  deceased,  to  be 
published. 

(2)  In  any  such  advertisement,  the  master  shall  appoint 
a  time  and  place  for  filing  the  claims  of  any  such  persons 
and  the  advertisement  shall  notify  them  that,  unless  their 
claims  are  so  filed,  they  will  be  excluded  from  the  benefit 
of  the  order. 

(3)  Before  the  day  appointed  by  the  master  to  consider 
the  claims  filed  pursuant  to  any  such  advertisement,  the 
executor,  administrator  or  trustee,  or  such  other  person  as 
the  master  directs,  shall  examine  such  claims  and  file  an 
affidavit  verifying  a  list  of  the  claims  sent  in  pursuant  to 
the  advertisement  and  stating  which  of  them  he  believes 
should  be  disallowed  and  the  reasons  for  such  belief. 

(4)  If  any  claim  is  contested,  the  master  shall  require 
Notice  of  Contestation  (Form  57C)  to  be  served  upon  the 
claimant  fixing  a  day  for  adjudication  upon  the  claim. 

57.05  Execution  or  Delivery  of  Deed  or  Conveyance 

Where  any  person  refuses  or  neglects  to  execute  or 
deliver  any  deed  or  conveyance  as  directed  by  any  judgment 
or  order  of  reference,  the  master  may  give  direction  as  to 
the  execution  or  delivery  thereof. 


Rule  415 

415.  The  Master  may  cause  advertisements  for  creditors  or  for  heirs  or 
ne*t  of  kin,  or  other  unascertained  persons,  and  the  representatives  of 
tuch  as  are  dead,  to  be  published  as  the  circumstances  of  the  case  require, 
«nd  in  such  advertisements  he  shall  appoint  a  time  within  which  such  per¬ 
sons  are  to  come  in  and  prove  their  claims,  and  shall  notify  them  that, 
unless  they  so  come  in,  they  are  to  be  escluded  from  the  benefit  of  the 
order,  but  a  claim  may  nevertheless  be  received  by  the  Master  at  any  later 
lime  (Form  49). 

Rule  416 

418.  The  Master  shall  consider  the  claims  brought  in  before  him  pur- 
wint  to  such  advertisement  upon  a  day  to  be  fixed  by  him  when  settling 
the  advertisement,  and  the  executor  or  person  appointed  to  examine  the 
claims  may  require  the  claimant  to  produce  before  him  any  document  in 
his  possession  (Form  50),  and,  If  any  claim  Is  to  be  contested,  shall  cuase 
notice  of  contestation  to  be  served  upon  the  claimant,  fixing  a  day  when 
he  will  adjudicate  upon  the  claim  (Form  45),  and.  where  a  claim  is  not  ts 
be  contested  or  is  to  be  contested  in  part  only,  a  notice  shall  be  seal 
according  to  Form  52. 


Rule  417 

417.  The  executor  or  administrator,  or  such  other  person  as  the  Mas¬ 
ter  directs,  shall  examine  the  claims  sent  in  pursuant  to  the  advertisement 
and  ascertain  as  far  as  he  in  able,  which  of  them  are  just  and  proper. 

Rule  418 

418.  The  executor  or  administrator,  or  one  of  the  executors  or  admin¬ 
istrators,  or  such  other  person  as  the  Master  directs,  shall,  on  or  before 
the  day  appointed  to  consider  the  claims,  file  an  affidavit,  verifying  ■  list 
of  the  claims  sent  in  pursuant  to  the  advertisement,  and  stating  which  of 
them  are  just  and  proper  to  be  allowed,  and  ths  reasons  for  such  belief. 

Rule  419 

419.  Under  every  order  whereby  the  delivery  of  deeds  or  execution  of 
conveyances  is  directed  or  becomes  necessary,  the  Master  shall  give  dlrw ■ 
tions  as  to  delivery  of  such  deeds,  settle  conveyances  where  the  parties  dif¬ 
fer,  and  give  directions  to  the  parties  as  to  the  conveyances  and  as  to  (he 
execution  thereof. 
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57.06  Direction  for  Payment  of  Money 

(1)  Where  pursuant  to  any  judgment  or  order  of 
reference  the  master  directs  any  money  to  be  paid  at  any 
specified  time  and  place,  he  shall  direct  it  to  be  paid  into  a 
bank  to  the  credit  of  the  party  to  whom  it  is  made  payable 
or  to  the  joint  credit  of  the  party  to  whom  it  is  made  payable 
and  the  Accountant. 

(2)  Where  money  is  directed  to  be  paid  to  the  credit 
of  the  party  to  whom  it  is  made  payable,  he  may  name  the 
bank  into  which  he  desires  it  to  be  paid  and  it  may  be  paid 
out  without  an  order. 

(3)  Where  money  is  paid  to  the  joint  credit  of  the 
party  and  the  Accountant,  the  Accountant  shall  sign  the 
cheque  for  payment  out  upon  the  production  of  the  consent 
of  the  party  paying  in,  duly  verified  by  affidavit,  or  by  his 
solicitor,  or  in  the  absence  of  such  consent,  upon  the  order 
of  the  master. 

(4)  Where  it  appears  that  any  money  in  court  belongs 
to  a  minor,  the  master  shall  require  evidence  of  the  age  of 
the  minor  and  shall,  in  his  report,  state  the  date  of  birth  of 
any  such  minor. 

(5)  Where  any  judgment  or  order  of  reference  or  any 
report  directs  the  payment  of  money  out  of  court  to  creditors, 
the  person  having  carriage  of  the  reference  shall  deposit  with 
the  Accountant  a  copy  of  such  judgment,  order  or  report, 
and  shall  give  a  Notice  (Form  57D)  to  each  creditor  that 
payment  of  his  claim,  as  allowed,  may  be  obtained  from 
the  Accountant. 


Rule  433 

433. — (1)  Where  the  Matter  la  directed  to  appoint  money  to  btpaliS 
aome  time  and  place,  he  ahall  appoint  it  to  be  paid  into  a  bank  to  the  jeM 
credit  of  the  party  to  whom  It  la  made  payable  and  the  Accountant,  Md 
the  party  to  whom  it  la  made  payable  may  name  the  bank  Into  which  he 
deairee  It  to  be  paid. 
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Rule  434 
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Rule  439 

431.  Where  an  order  la  made  for  payment  of  money  out  of  court  to 
creditor!,  the  person  whoae  duty  It  la  to  proaecute  the  order  ahall  aend 
••ch  creditor,  or  hia  solicitor,  if  any,  a  notice  that  the  cheques  may  be 
obtained  from  the  Accountant,  and  ahall  deposit  with  the  Accountant  any 
pepera  necessary  to  enable  the  creditor*  to  receive  their  cheques  (Form 
531. 


57.07(1) 
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NOTES 

PROCEDURE  ON  A  REFERENCE  RULE  57 
57.07  Conduct  of  Sale 

(1)  Where  a  sale  is  ordered,  the  master  may  cause  the 
property  to  be  sold  either  by  public  auction,  private  contract 
or  tender,  or  part  by  one  mode  and  part  by  another,  as  may 
seem  just. 

(2)  Where  a  property  is  directed  to  be  sold  by  auction 
or  by  tender,  the  party  having  the  conduct  of  the  sale  shall 
prepare  a  draft  advertisement  pursuant  to  the  instructions 
of  the  master  showing, 

(a)  the  short  style  of  cause ; 

(b)  that  the  sale  is  pursuant  to  a  judgment  or 
order  of  the  court; 

(c)  the  time  and  place  of  the  sale; 

(d)  a  short  description  of  the  property  to  be  sold ; 

(e)  the  manner  in  which  the  property  is  to  be 
sold,  whether  in  one  lot  or  several  and,  if  in 
several,  in  how  many,  and  in  what  lots; 

(f)  what  proportion  of  the  purchase  money  is 
to  be  paid  down  by  way  of  deposit,  and  at 
what  time  or  times,  and  whether  the  residue 
of  such  money  is  to  be  paid  with  or  without 
interest; 

(g)  that  the  sale  is  subject  to  a  reserve  bid,  if 
such  is  the  case;  and 

(h)  the  proposed  conditions  of  sale. 

(3)  The  proposed  conditions  of  sale  shall  be  those  set 
forth  in  Form  57E,  subject  to  such  modification  as  to  the 
master  may  seem  just. 


Rule  441 
Rule  442 
Rule  444 

Rule  441 

441.  Where  a  sale  la  ordered,  the  Maater  may  cause  the  property  to  be 
sold  either  by  public  auction,  private  contract  or  tender,  or  part  by  one 
mode  and  part  by  another,  as  he  thinks  best  for  the  Interest  of  all  parties. 

Rule  442 

442.  The  party  having  the  conduct  of  the  sale  shall  bring  Into  the  Mas¬ 
ter’s  office  a  draft  advertisement  showing, 

(a)  the  short  style  of  cause; 

(b)  that  the  sale  is  In  pursuance  of  an  order  of  the  court; 

(c)  the  time  and  place  of  the  sale; 

(d)  a  short  and  true  description  of  the  property  to  be  sold; 

(e)  the  manner  in  which  the  property  is  to  be  sold,  whether  la 
one  lot  or  several,  and.  If  In  several,  In  how  many,  and  what 

lots; 

(f)  what  proportion  of  the  purchase  money  Is  to  be  paid  down  by 
way  of  deposit,  and  at  what  time  or  times,  and  whether  Ihe 
residue  of  auch  purchase  money  Is  to  be  paid  with  or  without 
Interest; 

(g)  that  the  sale  la  subject  to  a  reserve  bid,  if  such  is  the  case; 

(h)  any  particulars  In  which  the  proposed  conditions  of  sale  dif¬ 
fer  from  the  standing  conditions. 


Rule  444 

444.  The  standing  conditions  of  sale  shall  be  those  set  forth  In  Fosw 
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NOTES 


(4) 

(5) 

(6) 

(7) 

(8) 
(9) 


(4)  Upon  the  return  of  the  appointment  to  give  direc¬ 
tions  for  the  sale,  the  master  shall  settle  the  advertisement, 
fix  the  time  and  place  of  sale,  name  an  auctioneer,  where  one 
is  to  be  employed,  give  directions  for  publication  of  the  adver¬ 
tisement  and  for  the  obtaining  of  appraisals,  fix  a  reserve  bid, 
if  any,  and  make  all  other  necessary  arrangements  for  the  sale. 

(5)  All  parties  may  bid  except  the  party  having  the 
conduct  of  the  sale  and  any  trustee,  agent  or  other  person 
in  a  fiduciary  position  to  him.  Where  the  party  having  the 
conduct  of  the  sale  wishes  to  bid,  the  master  may  transfer 
the  conduct  of  the  sale  to  another  party  or  to  any  other 
pereon  appointed  by  him. 

(6)  Where  no  auctioneer  is  employed,  the  master  or 
his  clerk  shall  conduct  the  sale. 

(7)  The  deposit  required  by  the  conditions  of  sale 
shall  be  paid  to  the  party  having  the  conduct  of  the  sale  or 
his  solicitor  at  the  time  of  sale  and  shall  forthwith  be  paid 
by  him  into  court  in  the  name  of  the  purchaser. 

(8)  Where  a  contract  of  sale  is  made  through  an 
auctioneer,  the  auctioneer  shall  make  an  affidavit  as  to  the 
result  of  the  sale.  Where  no  auctioneer  is  employed,  the 
master  shall  enter  the  result  in  his  Procedure  Book  and,  in 
either  case,  the  master  may  make  an  interim  report  on  the 
sale  (Form  57F). 

(9)  Objection  to  the  sale  shall  be  by  way  of  appeal 
from  the  report  on  the  sale  and  notice  of  the  appeal  shall  be 
served  upon  all  parties  to  the  reference  and  upon  the  purchaser 
who  shall  be  deemed  to  be  a  party  for  the  purpose  of  any 
such  appeal. 


Rule  443 
Rule  445 
Rule  446 
Rule  448 
Rule  449 
Rule  450 


Rule  443 

443.  Upon  the  return  of  the  appointment  to  eettle  the  advertisement, 
the  Master  shall  also  fit  the  time  and  place  of  sale,  name  an  auctioneer, 
where  one  is  to  be  employed,  five  direction  for  publication,  fix  the  reserve 
bid,  and  make  every  other  necessary  arrangement  preparatory  to  the  sale. 

Rule  445 

446.  All  parties  may  bid  except  the  party  having  the  conduct  of  the 
sale  and  except  any  trustees,  agents  and  other  persons  In  a  fiduciary  posi¬ 
tion. 

Rule  446 

446.  Where  no  auctioneer  is  employed,  the  Master  or  his  clerk  shal 
conduct  the  sale. 

Rule  448 

448.  The  deposit  shall  be  paid  to  the  vendor  or  his  solicitor  at  the  time 
of  sale  and  shall  forthwith  be  paid  by  him  into  court  in  the  name  of  the 
purchaser. 

Rule  449 

449.  Alter  the  ul,  I,  conclud'd,  the  auctioneer,  where  one  la 
employed,  .ha  I  make  an  afllda.lt  a.  to  the  remit  of  the  aale,  and.  where 

r*~  ""  Mut"  or  hl1  tl"k  ‘Hall  certify  the  reaull, 

md.  where  eipedlcnt.  a  aeparat,  report  on  the  ul.  may  be  made  (Form 


Rule  450 
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RULE  57.07  CONTINl'FJl 

(10)  The  purchaser  may  pay  his  purchase  money  or 
the  balance  thereof  into  court  without  order,  and,  after  the 
expiration  of  the  time  for  appeal  from  the  report  on  the  sale, 
upon  notice  to  the  party  having  the  conduct  of  the  sale,  he 
may,  if  he  so  desires,  obtain  a  vesting  order.  Where  possession 
is  wrongfully  withheld  from  the  purchaser,  either  the  purchaser 
or  the  party  having  the  conduct  of  the  sale  may  apply  for  an 
order  against  any  party  in  possession. 

(11)  The  purchase  money  shall  not  be  paid  out  of  court 
except  upon  consent  of  the  purchaser  or  his  solicitor  or  upon 
proof  to  the  Accountant  that  the  purchaser  has  received  a 
conveyance  or  vesting  order  of  the  property  for  which  the 
money  in  question  was  paid  into  court. 

(12)  No  conveyance  shall  be  settled  until  evidence  is 
produced  of  the  purchase  money  having  been  paid  into  court 
and,  where  a  mortgage  is  taken  for  part  of  the  purchase 
money,  until  evidence  is  given  to  the  master  of  such  mortgage 
having  been  registered  and  deposited  with  the  Accountant. 


Rule  451 
Rule  459 
Rule  460 


Rule  451 

451.  The  purchaser  may  p ay  his  purchase  money  or  the  balance 
thereof  Into  court  without  further  order,  and,  after  confirmation  of  the 
report  on  sale,  upon  notice  to  the  party  having  conduct  of  the  sale,  he 
may,  If  he  so  desires,  obtain  a  vesting  order,  and,  when  he  is  entitled  to  be 
let  into  possession,  If  possession  Is  wrongfully  withheld  from  him,  an 
order  against  any  party  in  possession  for  the  delivery  thereof  to  him  may 
be  made  upon  his  application  or  upon  the  application  of  the  vendor. 


Rule  459 

459.  Purchase  money  shall  not  be  paid  out  of  court  except  upon  cm 
sent  of  the  purchaser  or  his  solicitor  or  upon  proof  being  made  to  lh* 
Accountant  that  the  purchaser  has  received  a  conveyance  or  vesting  ofdw 
In  respect  of  the  property  for  which  the  money  in  question  was  paid  Inis 
court. 

Rule  460 

460.  No  conveyance  shall  be  settled  until  evidence  Is  produced  *f  th» 
purchase  money  having  been  paid  Into  court,  and.  where  a  mortgag*  b 
taken  for  part  of  the  purchase  money,  until  evidence  Is  given  to  the  «ld 
officer  of  such  mortgage  having  been  registered  and  deposited  with  thi 
Accountant. 
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57.08 (1) 
(2) 


Rule  461 
Rule  462 


57.08  Appointment  of  Committee,  Guardian  or  Receiver 

(1)  Where,  by  any  judgment  or  order  of  reference,  a 
master  is  directed  to  appoint  a  committee,  guardian  or 
receiver,  the  master  shall  not  report  on  such  appointment 
until  he  has  settled  and  approved  any  security  required  by 
the  judgment  or  order  and  until  such  security  has  been  duly 
filed  with  the  Accountant. 

(2)  Where,  by  any  judgment  or  order  of  reference  or 
report,  the  person  so  appointed  is  required  to  pass  his  accounts 
or  to  pay  his  balances  into  court,  and  is  in  default  of  com¬ 
pliance  with  such  direction,  the  master  may,  on  the  passing 
of  accounts,  disallow  any  compensation  and  may  charge  such 
person  with  interest  on  his  balances. 


Kule461 

461 .  Where  the  Muter  la  to  appoint  a  committee,  fuardian  or  receiv¬ 
er,  the  name  proposed  and  the  names  of  hia  proposed  sureties  shall  be 
given  in  the  appointment  and  the  Master  shall  appoint  the  committee, 
guardian  or  receiver  and  settle  and  approve  the  proposed  security,  and,’ 
when  the  security  has  been  duly  filed,  shall  sign  a  written  appointment. 

Rule  462 

442.  The  Master  shall  appoint  a  time  when  the  person  appointed  la  to 
pass  his  accounts  and  pay  his  balances  into  court,  and,  in  default  of  com¬ 
pliance  with  such  direction,  the  person  appointed  may,  on  the  paaalng  of 
his  accounts,  be  disallowed  any  salary  or  compensation  for  his  services, 
and  may  be  charred  with  Interest  upon  his  balances. 
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58.01(a) 

(b) 

(c) 
(e) 

58.02 


COSTS 


RULE  58  SECURITY  FOR  COSTS 
58.01  Where  Available 

In  any  action  a  plaintiff  may  be  ordered  to  furnish 
security  for  coats  where  it  appears  that, 

~*(aj  he  Is  ordinarily  resident  out  of  Ontario ; 

(b)  the  defendant  hat  a  judgment  or  order  against 
the  plaintiff  for  costs  in  another  action,  and 
those  costs  remain  unpaid  in  whole  or  in  part ; 

(c)  his  is  a  nominal  plaintiff,  and  there  is  good 
reason  to  believe  that  he  has  not  sufficient 
assets  in  Ontario  to  pay  the  costs  of  the 
defendant  if  ordered  to  do  so; 

(d)  it  is  a  corporation,  and  there  is  good  reason 
to  believe  that  it  has  not  sufficient  assets  in 
Ontario  to  pay  the  costs  of  the  defendant 
if  ordered  to  do  so;  or 

(e)  the  defendant  is  entitled  by  any  statute  to 
security  for  costs. 

58.02  Time  for  Making  Motion 

A  motion  for  security  for  costs  may  be  made  to  the 
court  at  any  time  after  the  defendant  has  delivered  his 
Statement  of  Defence  and  before  the  action  is  placed  on 
the  list  for  trial. 


Rule  373  (1)  (a) 

Rule  373  (1)  (d) 

Rule  373  (1)  (f) 

Rule  373  (1)  (i) 

Rule  373(2) 

Rule  373 

373.— -(1 )  Security  for  costa  may  be  ordered, 

(a)  where  the  plaintiff  resides  out  of  Ontario; 

(b)  where  the  plaintiff  la  ordinarily  realdent  out  of  Ontario, 
though  he  may  be  temporarily  realdent  within  Ontario; 

(c)  where  the  plaintiff  has  brought  another  action  or  proceeding 
for  the  same  cauae  which  la  pending  In  Ontario  or  In  any 
other  country; 

(d)  where  the  plaintiff,  or  any  person  through  or  under  wba« 
he  claima,  haa  had  judgment  or  order  passed  against  him  la 
another  action  or  proceeding  for  the  same  cauae  In  Ontario 
or  in  any  other  country,  with  coats,  and  such  coats  hare  nd 
been  paid; 

(e)  where  the  plaintiff  sues  as  an  Informer,  or  aeeka  to  letsver* 
penalty  given  to  an  informer  or  person  who  auea  for  it  undw 
a  statute  or  law  by  which  a  penalty  la  given  to  any  peraaa 
who  auea  for  It,  either  for  hla  sole  benefit,  for  the  benefit  a 
the  Crown,  or  partly  for  his  benefit  and  partly  for  the  benefit 
of  the  Crown,  and  the  defendant  swears  that  In  hla  belief  th* 
plaintiff  or  Informer  is  not  possessed  of  property  sufflcle* 

to  answer  the  coats  of  the  action  In  caae  a  judgment  la 
rendered  Jn  favour  of  the  defendant,  and  that  he  (the 
applicant)  haa  a  good  defence  to  the  action  upon  the  merits, 
as  he  la  advised  and  believes; 

(f)  where  the  action  Is  brought  by  a  nominal  plaintiff; 

(g)  where  upon  the  examination  of  the  plaintiff  It  appears  that 
there  la  good  reason  to  believe  that  the  action  la  frivolous 
and  vexatious,  and  that  the  plaintiff  la  not  possessed  of  suffi¬ 
cient  property  in  Ontario  to  answer  the  coats  of  the  action; 

(h)  where  an  action  la  brought  on  behalf  of  a  claaa  and  the  plain¬ 
tiff  is  not  possessed  of  sufficient  property  to  answer  the 
costa  of  the  action,  and  It  appears  that  the  plaintiff  la  put 
forward  or  instigated  to  sue  by  others; 

(I)  where  under  a  statute  the  defendant  la  entitled  to  security 
for  costa;  or 

(j)  where  either  party  to  a  garnishment,  Interpleader  or  other 
Issue  is  an  active  claimant,  and  would,  If  a  plaintiff,  be  lia¬ 
ble  to  give  security  for  coats. 

(2)  A  defendant  must  appear  before  obtaining  an  order  for  security  for 

*  ro«t* 

Rule  373 

373.— (I )  Security  for  costa  may  be  ordered, 

(b)  where  the  plaintiff  la  ordinarily  resident  out  of  Ontario, 
though  he  may  be  temporarily  resident  within  Ontario; 
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58.03 

58.04 

58.05 

58.06 

58.03  Amount  and  Form  of  Security  and  Time  for  Furnishing 

The  amount  and  form  of  the  security  and  the  time 
for  paying  into  court  or  otherwise  furnishing  the  required 
security  shall  be  determined  by  the  court. 

58.04  Form  and  Effect  of  Order 

An  Order  for  Security  for  Costs  (Form  58A)  shall 
have  the  effect  of  staying  all  proceedings  in  the  action  from 
the  date  the  order  is  served  until  the  amount  of  security 
required  has  been  furnished,  unless  otherwise  provided. 

58.05  Default  of  Plaintiff 

Where  a  plaintiff  defaults  in  furnishing  the  security 
required  by  such  an  order,  the  defendant  who  obtained 
the  order  may  apply  for  an  order  dismissing  the  action  with 
or  without  costs,  as  may  seem  just. 

58.06  Amount  May  Be  Varied 

The  amount  of  security  required  by  an  order  for  security 
for  costs  may  be  increased  or  decreased  by  the  court  at  any 
time  and  from  time  to  time. 


Rule  375 
Rules  376;  377 
Rule  380 
Rule  378 


Rule  375 

375.  In  all  case*  In  which  an  order  for  security  for  coat*  is  obtained  m 
application  to  the  court,  the  amount  of  the  security  required  to  be  gbm 
and  the  time  within  which  the  security  is  to  be  given  shall  be  fixed  by  lh» 
court. 

Rule  376 

376.  Where  security  for  coat*  i*  ordered,  proceeding  in  the  ariba 
shall  be  stayed  horn  the  service  of  the  order  until  the  security  Is  ftvea. 

Rule  377 

377.  The  day  on  which  an  order  for  security  for  costs  is  served,  aad  tbs 
time  until  and  Including  the  day  on  which  the  security  Is  given  shall  not  k» 
reckoned  In  the  computation  of  time  allowed  for  taking  any  proceed  ini  Is 
the  action. 

Rule  380 

380.  Upon  default  In  giving  security,  the  action  may,  upon  an  ex  aarta 
application,  be  dismissed  with  costa. 

Rule  378 

37S.  The  amount  of  security  required  by  any  order  for  sseurity  hr 
costs  may  be  increased  or  decreased  by  the  court  at  any  time  and  frsn 
time  to  time. 


58.07 

58.08 


KQIES 


58.07  Notice  of  Compliance 

Upon  furnishing  the  security  required  by  such  an  order, 
the  plaintiff  shall  forthwith  give  notice  of  his  compliance  to 
the  defendant  who  obtained  the  order  and  to  every  other 
party. 

58.08  Payment  Out 

Any  monies  paid  into  court  as  security  for  costs  may 
be  paid  out  on  the  consent  of  the  solicitors  for  the  parties 
concerned  without  order,  and  may  be  paid  to  the  solicitor 
for  either  party  upon  production  of  the  consent  of  his  client 
verified  by  affidavit.  Where  the  money  has  been  paid  into 
court  by  or  on  behalf  of  an  insurer  of  one  or  more  of  the 
parties,  the  consent  of  the  client  may  be  given  by  such 
insurer. 

58.09  Effect  of  Rule 

Notwithstanding  the  provisions  of  this  rule,  any  party 
to  a  proceeding  may  be  ordered  to  furnish  security  for  costs 
where,  by  these  rules  or  otherwise,  the  court  has  a  discretion 
to  impose  terms  as  a  condition  of  granting  him  relief. 


Rule  379 
Rule  382 
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Raft  379 

379.  Upon  payment  into  court  of  the  amount  of  security  required,  the 
plaintiff  shall  forthwith  aerve  a  notice  upon  the  defendant  obtaininf  the 
«der.  tpecifying  the  fact  and  purpose  of  auch  payment. 


lUk  J»2 

&2.  Where  money  haa  been  paid  into  court  a*  security  for  coata,  it 
be  paid  out  on  the  consent  of  the  solicitors  In  the  cause  or  matter 
•  nhuut  order  and  may  be  paid  to  the  solicitors  upon  production  of  the 
«xiaenl  of  the  client  verified  by  affidavit. 


in 


59 


Rule  659 


59.01(a) 

NOTFS 


RULE  59  COSTS  OF  PROCEEDINGS  BETWEEN 
PARTY  AND  PARTY 

59.01  Authority  of  the  Court 

Nothing  in  this  rule  shall  be  construed  so  as  to  interfere 
with  the  authority  of  the  court  or  a  judge, 

(a)  to  fix  the  costs  of  any  proceeding,  or  any  step 
therein,  with  or  without  reference  to  any  tariff, 
instead  of  referring  them  for  taxation; 

(b)  to  allow  or  refuse  costs  in  respect  of  some 
particular  issue  or  part  of  a  proceeding; 

(c)  to  allow  a  percentage  of  taxed  costs  or  allow 
taxed  costs  up  to  or  from  a  particular  stage  of 
a  proceeding;  or 

(d)  to  order  costs  on  a  solicitor  and  client  basis. 


Rule  659 

669.  — ( 1 )  A  Judgment  or  order  m»j  direct  payment  of  a  sum  In  froos  In 
lieu  of  taxed  coeta. 

(2) 1  Revoked.  O.  R*«.  J07/74.  i.  «.! 

(3)  I  Revoked.  O.  Re«.  1/79,  a.  2.) 


NOTFS 


J 

(g> 

Rule 

Rule 

674 

677 

(i) 

Rule 

678 

(j) 

Rule 

676 

Z7Z 


59.02  Costs  of  a  Proceeding 

(1)  In  making  any  order  as  to  costs,  the  court  or  a 
judge  may  have  regard  to, 

(a)  the  amount  claimed  and  the  amount  recovered; 

(b)  the  apportionment  of  liability ; 

(c)  the  complexity  of  the  proceeding; 

(d)  the  importance  of  the  issues; 

(e)  the  conduct  of  any  party  which  tended  to 
shorten  or  unnecessarily  lengthen  the  dura¬ 
tion  of  the  proceeding; 

(0  the  manner  in  which  the  proceeding  was 
conducted; 

(g)  any  step  in  the  proceeding  that  was  improper, 
vexatious,  prolix  or  unnecessary; 

(h)  any  step  in  the  proceeding  that  was  taken 
through  ovei^caution,  negligence  or  mistake; 

(i)  the  neglect  or  refusal  of  any  party  to  make 
an  admission  that  should  have  been  made; 


Rule  674 

674.  Between  party  and  party  the  Tax  Inf  Officer  a  Kail  not  allow  the 
coata  of  proceedlnfa. 

(a)  unnecessarily  taken; 

(b)  not  calculated  to  advance  the  Interests  of  the  party  on  whoae 
behalf  the  proceedlnfa  were  taken; 

(c)  Incurred  throufh  overcaution,  nefiifence  or  mistake;  or 

(d)  that  do  not  appear  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defendinf  the  rifhta  of  the  party. 

Rule  677 

677. — (I )  It  la  the  duty  of  the  Tail  rtf  Officer,  without  any  direction, 
to  disallow  In  whole  or  In  part  the  costs  of  any  writ,  pleadlnf,  petition, 
affidavit,  evidence,  account,  statement  or  other  proceedinf  that  la  improp¬ 
er,  unnecessary  or  contains  unnecessary  matter  or  is  of  unnecessary 
lenfth. 

(2)  Affidavits  and  evidence  may  be  disallowed,  althoufh  the  same  may 
be  entered  as  read  In  any  judfment  or  order. 

Rule  678 

678.  Where  anythin#  In  the  course  of  an  action  or  reference  that 
oufht  to  have  been  admitted  has  not  been  admitted,  the  party  who  nef- 
lected  or  refused  to  make  the  admission  may  be  ordered  to  pay  the  costs 
occasioned  by  his  ne fleet  or  refusal. 

Rule  676 

676.  Where  two  or  more  defendants  defend  by  different  solicitors 
under  circumstances  entitling  them  to  but  one  set  of  costs,  the  Taxing 
Officer  shall  allow  but  one  set  of  costs,  and.  If  two  or  more  defendants 
defending  by  the  same  solicitor  separate  unnecessarily  In  their  defences  or 
otherwise,  the  Taxing  Officer  shall  allow  but  one  defence  and  set  of  coat a. 


(j)  whether  or  not  two  or  more  defendants  or 
respondents  should  be  allowed  more  than 
one  set  of  costs  where  they  have  defended 
the  proceeding  by  different  solicitors,  or 
where,  although  they  defended  by  the  same 
solicitor,  they  separated  unnecessarily  in 
their  defence;  and 

(k)  any  other  matter  relevant  to  the  question 
of  costs. 


m 
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(2) 

59.03 (2) 


RULE  59.02  CONTINUE!! 


Rule  674 
Rule  665 


(2)  In  awarding  costs  to  be  taxed,  the  court  or  a  judge 
may  give  directions  to  the  taxing  officer  in  respect  of  any 
one  or  more  of  the  matters  referred  to  in  paragraph  (l);and, 
subject  to  such  direction  or  in  the  absence  of  any  such  direc¬ 
tion,  the  taxing  officer  shall  exercise  his  discretion  in  respect 
of  any  of  those  matters  that  may  appear  to  be  relevant. 

59.03  Cost*  of  a  Motion 

( 1 )  Contested  Motion 

Where,  on  the  hearing  of  a  contested  motion, 
the  court  is  satisfied  that  such  motion  ought  not  to  have 
been  brought  or  opposed,  as  the  case  may  be,  the  court  shall 
fix  the  costs  of  the  motion  and  order  them  to  be  paid  forth¬ 
with  or  order  them  to  be  paid  forthwith  after  taxation. 

(2)  Motion  Without  Notice 

On  a  motion  made  without  notice,  there  shall 
be  no  costs  thereof  to  any  party,  unless  otherwise  ordered. 


Rule  674 

•74.  Between  party  and  party  the  Taxing  Officer  shall  net  allow  the 
cost*  of  proceeding*, 

(a)  unnecessarily  taken; 

(b)  not  calculated  to  advance  the  Interests  of  the  party  an  whose 
behalf  the  proceeding*  were  taken; 

(c)  Incurred  through  overcaution,  negligence  or  mlrtake;  or 

(d)  that  do  not  appear  to  have  been  necessary  or  proper  for  tho 
attainment  of  justice  or  defending  the  rights  of  the  party. 

Rule  665 

•65.  No  ex  parte  order  In  an  action  shall  contain  any  direction  as  to 
costs,  but  the  coots  of  any  ouch  motion  shall  be  dealt  with  by  the  Taxing 
Officer. 
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59.05  (1) 
(2) 

59.06 (1) 


Rule  656 
Rule  768 
Rule  662 


59.04  Costs  on  Settlement 

Where  a  proceeding  is  settled  on  the  basis  that  a  party 
thereto  shall  pay  or  recover  costs,  and  the  amount  of  such 
costs  is  not  determined  by  the  settlement,  then,  upon  the 
filing  of  a  copy  of  the  minutes  of  settlement,  such  costs  may 
be  taxed  in  accordance  with  the  appropriate  tariffs  as  if  an 
order  had  been  made  for  the  taxation  thereof. 

59.05  Where  Action  Brought  in  Wrong  Court 

(1)  Where  an  action  of  the  proper  competence  of  a 
county  court  is  brought  in  the  Supreme  Court,  or  an  action 
of  the  proper  competence  of  a  small  claims  court  is  brought 
in  the  Supreme  Court  or  in  a  county  court,  the  trial  judge 
may  order  that  the  plaintiff  shall  not  recover  any  costs. 

(2)  Where  the  proceeding  is  dismissed  for  want  of 
jurisdiction,  the  court  shall  nevertheless  have  jurisdiction 
over  the  costs  of  that  proceeding. 

59.06  Costs  of  Litigation  Guardian 

(1 )  In  a  proper  case,  the  court  may  order  a  successful 
party  to  pay  the  costs  of  a  litigation  guardian  of  a  party 
under  disability  who  is  a  defendant  or  respondent  only  to 
the  extent  that  the  successful  party  is  able  to  recover  them 
from  the  party  liable  for  his  costs. 

(2)  Where  a  litigation  guardian  is  ordered  to  pay  costs, 
he  is  entitled  to  recover  any  such  costs  paid  by  him  from 
the  person  under  disability  for  whom  he  has  acted,  unless 
otherwise  ordered. 


Rule  656 

666.  Where  an  action  of  the  proper  competence  of  a  county  cowl  h 
brought  in  the  Supreme  Court,  or  an  action  of  the  proper  competence  sf  a 
•mall  claims  court  Is  broufht  In  the  Supreme  Court  or  In  a  county  cowl 
and  the  trial  Judge  makes  no  order  to  the  contrary,  the  plalntlfT  shall  asl 
recover  any  costs. 


Rule  766 

768.  Where  the  plaintiff  falls  to  recover  judfment  In  an  action  or 
other  proceeding  brought  In  a  county  or  small  claims  court  by  reason  of 
•uch  court  having  no  jurisdiction  over  the  subject-matter  thereof,  the 
county  court,  or  the  Judge  presiding  In  the  small  claims  court,  as  the  caae 
msr  be.  has  jurisdiction  over  the  costs  of  such  action  or  proceeding  and 
mty  order  by  and  to  whom  such  costs  shall  be  paid. 

Rule  662 

662.  Where  the  Official  Guardian  or  other  guardian  of  an  Infant  m 
mentally  Incompetent  person  Is  entitled  to  costs,  the  court  may  order  s 
success  Ail  party  to  pay  such  costs  and  add  them  to  Ms  own. 


NOTFS 


59.07 


59.07  Costs  of  Abandoned  Motion,  Application  or  Appeal 

(1)  Where  a  party  serves  a  Notice  of  Motion  and  fails 
to  set  the  motion  down  within  the  time  prescribed  by  these 
mles,  he  shall  be  deemed  to  have  abandoned  the  motion, 
and  unless  otherwise  ordered,  the  party  upon  whom  the 
notice  has  been  served  is  thereupon  entitled  to  the  costs 
of  the  motion. 

(2)  A  party  who  serves  a  Notice  of  Motion  may 
countermand  it  by  notice  served  on  the  opposite  party  who 
is  thereupon  entitled  to  the  costs  of  the  motion. 

(3)  The  costs  of  any  such  motion  may  be  taxed  with¬ 
out  an  order,  upon  production  of  the  Notice  of  Motion 
served,  with  an  affidavit  that  the  motion  was  not  set  down 
within  the  time  prescribed  by  these  rules,  or  upon  the  pro¬ 
duction  of  the  notice  of  countermand  served,  as  the  case 
may  be,  and,  if  the  costs  are  not  paid  within  7  days  after 
taxation,  the  party  entitled  thereto  may  issue  execution 
therefor. 

(4)  The  provisions  of  this  sub-rule  shall  apply,  with 
any  necessary  modification,  to  a  Notice  of  Application  or  to 
a  Notice  of  Appeal. 


Rule  667 


Rule  667 

667.— (1)  Unlew  otherwise  ordered,  if  a  party  who  eerree  a  notice  of 
motion.  Including  a  notice  of  appeal  to  an  appellate  court  does  not  aet  the 
motion  down  he  ahall  be  deemed  to  have  abandoned  It  and  any  party  upon 
•horn  the  notice  of  motion  has  been  served  la  thereupon  entitled  without 
an  order  to  the  coata  of  the  motion. 

(2)  A  party  who  serve*  a  notice  of  motion  may  countermand  It  by 
notice  served  on  the  opposite  party  who  la  thereupon  entitled  to  the  *~Tia 
•f  the  motion. 

(3)  In  either  of  such  cases,  the  coats  may  he  taxed  without  an  order, 
upon  the  production  of  the  notice  of  motion  served,  with  an  affidavit  that 
the  motion  waa  not  aet  down,  or  of  the  notice  of  countermand  served,  and, 
Irthe  coata  are  not  paid  within  four  daya  from  taxation,  the  party  entitled’ 

thereto  may  issue  an  execution  therefor.  (Amended,  O.  Ref.  115/72,  a.  1».J 


NOTES 


59.08(1) (a) 

(b) 

(c) 

(d) 

59.08  Taxation  of  Costs 

( 1 )  Applicability  of  Tariffs 

(a)  On  a  taxation  of  party  and  party  costs,  fees 
and  disbursements  according  to  Tariff  “A" 
to  these  rules  and  such  other  disbursements 
according  to  the  applicable  tariff  fixed  by 
regulation  pursuant  to  The  Administration 
of  Justice  Act  shall  be  taxed  and  allowed, 
and  no  other  fees,  disbursements,  allowances 
or  charges  than  therein  set  forth  shall  be  taxed 
or  allowed  in  respect  of  the  matters  therein 
provided  for,  unless  otherwise  ordered. 

(b)  In  cases  where  services  authorized  by  the 
Law  Society  of  Upper  Canada  as  being  within 
the  competence  of  articled  students-at-law 
are  rendered  by  such  a  student,  the  fees  and 
allowances  shall  be  taxed  and  allowed  at  an 
amount  equal  to  one-half  of  the  amount  set 
down  in  Tariff  “A”. 

(c)  Costs  payable  out  of  the  proceeds  of  land 
sold,  mortgaged  or  leased  under  The  Devolu¬ 
tion  of  Estates  Act  shall  be  taxed  and  allowed 
according  to  Tariff  “B”  to  these  rules. 

(d)  On  the  passing  of  accounts  by  a  trustee  or  a 
personal  representative  of  a  deceased  person 
or  by  a  committee,  the  master  shall  fix  the 
costs  of  such  passing  of  accounts  according 
to  the  tariff  provided  for  the  passing  of 
accounts  in  a  surrogate  court,  subject  to 
increase  in  his  discretion  where  the  tariff 
in  his  opinion  is  inadequate  but  such  dis¬ 
cretion  may  be  reviewed  by  a  judge  on  the 
motion  of  any  person  affected  thereby. 


Rule  683 (1) ,  (2) ,  (4) 
Rule  683(3) 

Rule  683(5) 

Rule  683(6) 


Rule  683 

J13— (*)  F#**  te  Tariff  A.  dieb*  rums  ate  accordiaf  to  Tar¬ 

iff  B,  and  feu  td  allowance*  aceevdinf  U  Tariff  C  te  Omm  rules,  shell  be 
"I***-  no  other  feet,  dtebureeoMnt*,  allowance*  or 

chart**  than  are  therein  set  forth  *h*U  be  showed  in  respect  of  the  nat¬ 
ter*  thereby  provided  for. 

(2)  The  fee*  and  tlihnimiili  payable  upon  pr*r*iiii*ne  In  the 
®J“**t*w  Cent  and  In  the  county  eeurtashall  be  these  Mtatrurrated  in  Tar¬ 
iff  B  lathe**  role*. 

(J>  In  co***  where  service*  authorised  by  the  Low  Society  of  Upper 
Canada  a*  beiaf  within  the  cmhUmi  of  articled  stwdeiUe-ai-lew  ate 
nndirii  by  each  a  student,  the  f*«*  and  allowances  shall  be  tamed  and 
aHewed  at  an  aaMant  *ooal  to  eae-half  of  the  ameant  set  eat  hi  Tariff  A. 
[New,  0.  B*f.  2M/71,  *.  16.] 

(4)  The  f»*e  and  *  How*  ami  W  be  tahea  aad  rocslrod  by  ihmiffb  ether 
than  these  prodded  for  by  slatate,  ahaM  be  the  tom  and  allowances  art 
feeth  la  Tariff  C  to  thee*  rate* 

(I)  Coat*  payable  eat  of  the  proceed*  of  land  said,  maetfapad  or  leaead 
nader  The  Develotien  of  Estates  Act  *hah  be  allowed  aad  taaed  aeceedhw 
to  Tariff  D  to  thee*  rules. 

(f )  On  the  panda*  of  eeciimti  by  a  tiedn  or  p*re*aal  repeoaeniaUm 
of  a  deceased  perooa  or  by  a  reonaht**,  the  Master  ahaM  Ax  the  coats  of 

Mchpaeeio*  of  aeeoaacsaeeeedhic  to  the  tariff  prodded  Isr  the  pa*sta*ef 

account*  in  the  mrre*at«  ceart,  suWoet  U  increase  la  Me  die  notion 
where  the  tariff  la  Me  cpMea  I*  InaJuaat.,  bat  swob  dtacretlea  moo  be 
reviewed  by  a  jad*  ea  the  eppHcatiaa  of  any  peeaoa  affected  theeebr. 
[Amended,  O.  Be*.  2M/71,  *.  16.] 

[All  com*  prior  to  the  substantial  tariff  ■  ana  daunt*  In  IMP  should  be  appMed 
with  car*. —Ed.] 
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(e) 


Rule  660 


RULE  59.08  CO'ITPII'ffl 

(e)  In  a  proceeding  for  administration  or  parti¬ 
tion,  unless  otherwise  ordered  by  a  judge, 
instead  of  the  costs  being  taxed  and  allowed 
according  to  the  applicable  tariffs,  each 
person  properly  represented  by  a  solicitor 
and  entitled  to  costs  out  of  the  estate,  other 
than  creditors  not  parties  to  the  proceeding, 
is  entitled  to  his  actual  disbursements  in  the 
proceeding,  not  including  counsel  fees,  and 
there  shall  be  allowed  for  the  other  costs  of 
the  proceeding  payable  out  of  the  estate,  a 
commission  on  the  amount  realized  or  on 
the  value  of  the  property  partitioned,  which 
commission  shall  be  apportioned  among  the 
persons  entitled  to  costs,  as  may  seem  just. 
Subject  to  such  increase  or  decrease,  as  may 
be  recommended  by  a  master  and  approved 
by  a  judge,  such  commission  shall  be  as  set 
out  in  Tariff  “C”  to  these  rules  and  such  re¬ 
muneration  shall  be  instead  of  all  fees  whether 
between  party  and  party  or  between  solicitor 
and  client. 


lute  660 


mu, — (l)  In  action*  or  proceeding  for  administration  or  partition.  or 
administration  and  partition,  unless  otherwise  ordered  by  a  judfe,  instead 
of  the  costs  being  allowed  according  to  the  tariff,  each  person  properly 
represented  by  a  solicitor  and  entitled  to  costs  out  of  the  estate,  other  than 
creditors  not  parties  to  the  action  or  proceeding,  Is  entitled  to  his  actual 
disbursements  in  the  action  or  proceeding,  not  including  counsel  fee*. .and 
there  shall  be  allowed  for  the  other  costs  of  the  suit  payable  out  of  the 
wt*t*  a  commission  on  the  amount  realized  or  on  the  value  ©f  the  projK 
•rty  partitioned,  which  commission  shall  be  apportioned  among  the  per- 


Subject  to  such  Increase  or  decrease  upon  the  recommendation  oft)* 
Master  as  Is  approved  by  a  judge  on  the  confirmation  of  the  Master*! 


report,  such  commission  shall  be  as  follows: 

On  the  first  $1, 000  .  16  per  cent 

On  every  i!00  over  11,000  and  up  to  92,500  .  5  per  cert 

On  every  additional  $100  over  $2,500  and  up 

to  $5,000  .  4  percent 

On  every  additional  $100  over  $5,000  and  up 

to  $19,000  .  Sperm* 

On  every  additional  $1,000  over  $10,000  and 

up  to  115,000  . 

On  trtry  additional  11,000  orer  115,000  .  |p,rna 


uid  such  remuneration  ahall  be  In  lieu  of  all  free  whether  between  put, 
and  part,  or  between  aolleltor  and  client.  On  the  application  for  roe 
flrmatlon  of  the  Maater’a  report,  the  Judfe  may  direct  that  the  amount  if 
such  commission  be  varied  or  be  taxed. 

(2)  Where  an  order  or  judgment  In  any  such  action  or  proceeding  by 
any  form  of  words  directs  that  the  costs  thereof  be  taxed,  It  shall  be  tabs 
to  mean  the  allowance  of  commission  and  disbursements,  In  accordant* 
with  subsection  1,  unless  It  Is  otherwise  expressly  provided. 


DIES 


(2) 

(3) (a) 


RULE  M.GS  COfiTITO 

(2)  Taxing  Officer 

Where  any  party  is  entitled  to  costs  which 
have  not  been  fixed,  such  costs  may  be  taxed  by  the  local 
taxing  officer  where  the  proceeding  was  commenced,  but 
where  the  proceeding  is  in  the  Supreme  Court,  such  costs 
shall  be  taxed,  at  the  election  of  any  party  to  the  proceeding, 
by  a  taxing  officer  at  Toronto. 

(3)  Procedure  on  Taxation 

(a)  A  party  entitled  to  tax  a  party  and  party  bill 
of  costs  may  file  with  the  taxing  officer,  a 
copy  of  the  bill  of  costs  and  obtain  a  Notice 
of  Appointment  to  Tax  a  Party  and  Party  Bill 
of  Costs  (Form  59A)  from  the  appropriate 
taxing  officer  and  serve  a  copy  of  the  notice 
and  the  bill  of  costs  on  every  party  interested 
in  the  taxation  at  least  7  days  before  the  date 
fixed  for  taxation. 


Rule  668  (1) 
Rule  669 


Ilf 


Rule  668 

668.  — (1)  Where  coata  are  ordered  to  be  paid,  they  may  be  taxed  by  the 
local  taxinc  officer  where  the  proceeding  were  be  cun  or,  at  the  election 
of  any  party  to  the  proceeding*,  by  the  Taxing  Officer  at  Toronto. 
I  Amended,  O.  Reg.  990/76,  a.  8. ) 

(2)  On  the  signing  of  default  Judgment,  the  officer  clgnlng  judgment 
may  fix  and  ascertain  coot*  without  taxation. 

(3)  The  officer  taking  an  account  in  a  mortgage  action  may  tax  coeti. 

Rule  669 

669.  Where  a  notice  of  taxation  I*  neceaaary.  one  day'a  notice  la  *ofH- 
dent  If  aerved  with  a  copy  of  the  bill  of  coet*  and  affldaelt  of  dlsburae- 
menta. 


WO 

NOTFS 


(b) 

RULE  bS.08  C0HTINUF.D  mw 

(b)  Where  a  party  entitled  to  tax  a  party  and  party 
bill  of  costs  refuses  or  neglects  to  bring  in  his 
bill  of  costs  for  taxation  within  a  reasonable 
time,  any  party  liable  to  pay  such  costs  may 
obtain  a  Notice  of  Appointment  to  Deliver  a 
Party  and  Party  Bill  of  Costs  for  Taxation 
(Form  59B)  from  the  appropriate  taxing  of¬ 
ficer  and  serve  a  copy  thereof  on  every  party 
interested  in  the  taxation  at  least  21  days  be¬ 
fore  the  date  fixed  for  the  taxation.  Upon 
being  served  with  such  a  notice,  the  person 
required  to  deliver  and  tax  his  party  and  party 
bill  of  costs  shall  file  and  serve  a  copy  thereof 
on  every  party  interested  in  the  taxation,  at 
least  7  days  before  the  date  fixed  for  the  tax¬ 
ation. 

(c)  Where  a  party  is  required  to  deliver  a  bill  of 
costs  for  taxation  and  fails  to  do  so  at  the 
appointed  time,  to  the  prejudice  of  any 
other  party,  the  taxing  officer  may  allow 
the  defaulting  party  a  nominal  or  other  sum 
for  costs  so  as  to  prevent  such  other  party 
being  prejudiced  by  such  default. 

(d)  On  any  taxation  of  party  and  party  costs,  the 
taxing  officer  shall  certify  the  amount  of 
the  costs  taxed  by  him  and,  subject  to  appeal, 
his  Certificate  (Form  59C)  is  final  and  con¬ 
clusive  as  to  the  amount  therein  specified 
against  all  parties  who  have  received  notice  of. 
the  taxation. 

(4)  Discretion  of  the  Taxing  Officer 

(a)  On  the  taxation  of  costs  to  be  paid  out  of  a 
fund  or  an  estate,  the  taxing  officer  may 
direct  what  parties  are  to  attend  on  the 
taxation  and  he  may  disallow  the  costs  of 
any  party  whose  attendance  he  considers 
unnecessary  by  reason  of  the  interest  of  such 
party  in  the  fund  or  estate  being  small  or 
remote  or  sufficiently  protected  by  other 
interested  parties. 


Rule  671 
Rule  671 
Rule  670 

Rule  671 

171.  Where  •  pvt y  entitled  to  costa  refuses  or  neglects  to  brine  In  Ms 
bill  of  costs  for  taxation  or  to  procure  the  bill  to  be  taxed  and  thereby 
udlces  any  other  party,  the  Taxing  Officer  shall  certify  the  costs  of  Ihe 
other  parties  and  certify  such  refusal  or  neglect,  or  may  allow  such  party 
refusing  or  neglecting  a  nominal  or  other  sum  for  such  costs,  ao  far  as  to 
prevent  any  other  party  being  prejudiced  by  such  refusal  or  neglect. 


Rule  670 

970.  The  Taxing  Officer  may  direct  what  parties  are  to  attend  before 
him  on  the  taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  he  may 
disallow  the  costs  of  any  person  whose  attendance  he  considers  unneces¬ 
sary  In  consequence  of  the  Interest  of  such  party  in  the  fund  or  estate 
being  small  or  remote  or  sufficiently  protected  by  other  parties  interested. 


NDIES 


(b) 

(c) 

(d) 

(e) 

RULE  59.02  CONTINUED 

(b)  Where  several  actions  are  brought  on  one 
bond,  recognizance,  promissory  note,  bill  of 
exchange  or  other  instrument,  there  shall  be 
collected  or  recovered  the  costs  taxed  in  one 
action  only,  at  the  election  of  the  plaintiff, 
and  the  actual  disbursements  only  in  the  other 
actions,  unless  the  court  otherwise  orders. 

(c)  Where  any  one  of  the  persons  constituting  a 
class  formed  by  a  master  for  representation 
in  his  office  by  one  solicitor  insists  on  being 
represented  by  a  different  solicitor,  he  shall 
pay  the  costs  of  his  own  solicitor  and  all  such 
further  costs  as  are  occasioned  to  any  of  the 
parties  by  his  being  represented  by  a  different 
solicitor  from  the  solicitor  so  designated. 

(d)  Where  a  party  entitled  to  receive  costs  from 
another  party  is  required  to  pay  costs  to  that 
party,  the  taxing  officer  may  adjust  the  costs 
by  way  of  set-off. 

(e)  Unless  otherwise  ordered,  no  disbursements, 
other  than  fees  paid  to  officers  of  the  court, 
shall  be  allowed  or  taxed  unless  the  payment 
thereof  or  the  liability  therefor  is  established, 
either  by  the  solicitor  appearing  on  the  taxa¬ 
tion,  or  by  affidavit. 


25/ 


Rule  663 
Rule  664 
Rule  672 
Rule  679 


Rule  663 

663.  Where  several  actions  arc  brought  on  one  bond,  recognisance, 
promissory  note,  bill  of  eichange  or  other  Instrument,  or  where  several 
actions  are  brought  against  the  maker  and  endorser  of  a  note  or  against 
the  drawer,  acceptor  or  endorser  of  a  bill  of  exchange,  there  shall  be  col¬ 
lected  or  recore  red  the  costs  taxed  In  one  action  only,  at  the  election  of 
the  plaintiff,  and  the  actual  disbursements  only  In  the  other  actions, 
unless  the  court  otherwise  orders,  but  this  provision  does  not  extend  to 
■nr  interlocutory  costs. 

Rule  664 

664.  Where  any  one  of  the  persons  constituting  a  class  formed  by  a 
master  for  representation  In  his  office  by  one  solicitor  Insists  on  being  rep¬ 
resented  by  a  different  solicitor,  he  shall  pay  the  costs  of  his  own  solicitor 
and  ail  such  further  costs  as  are  occasioned  to  any  of  the  parties  by  his 
being  represented  by  a  different  solicitor  from  the  solicitor  so  nominated. 

Rule  672 

672.  Where  a  party  entitled  to  receive  costs  Is  liable  to  pay  costs  to  any 
other  party,  the  Taring  Officer  may  adjust  the  costs  by  way  of  deduction 
or  set-off. 

Rule  679 

679. — (1)  An  affidavit  of  disbursements  shall  be  made  by  the  aollcHer 
In  the  cause  or  matter  or  by  a  clerk  having  the  management  thereof,  or  by 
the  client,  setting  forth  the  sums  paid  to  counsel,  the  names  of  witnesses, 
their  places  of  abode,  the  places  at  which  they  were  subpoenaed  and  the 
distance  which  each  such  witness  was  necessarily  obliged  to  travel  is 
order  to  attend  the  trial,  and  the  sums  paid  to  them,  and  shall  state  that 
all  such  witnesses  were  necessary  and  material  for  the  client  In  the  cause 
or  matter,  that  they  did  attend,  and  that  they  did  not  attend  as  witnesses 
In  any  other  cause  (or  otherwise,  as  the  case  may  be),  and  the  number  ef 
days  that  each  witness  was  necessarily  absent  from  home  In  order  to 
attend  the  trial. 

(2)  If  a  solicitor  attends  as  a  witness.  It  shall  be  stated  whether  or  net 
he  attended  at  the  place  of  trial  as  solicitor  or  witness  In  any  other  cause 
and  whether  or  not  he  had  any  other  business  there,  and  the  day  on  which 
the  trial  took  place  shall  be  stated. 

(3)  The  necessity  for  maps  and  plans  used  at  the  trial,  the  sum  paid  for 
them,  and  that  they  were  prepared  or  procured  with  a  view  to  the  trial  ef 
the  cause,  shall  be  shown  by  the  affidavit  of  disbursements. 


JLb~L 


(5)  (a) 

(b) 

(c) 


Rule  688 (1) 
Rule  688 (2) 
Rule  689 


MQIES 


RILL  Do  CONTINUE!! 

(5)  Objections  to  Taxation 

(a)  Upon  request,  the  taxing  officer  shall  with¬ 
hold  his  certificate  for  7  days,  or  such  other 
time  as  he  may  direct,  in  order  to  allow  a  party 
who  is  dissatisfied  with  the  allowance  or  dis¬ 
allowance  by  the  taxing  officer  of  the  whole 
or  any  part  of  any  item  to  deliver  to  every 
other  party  interested  therein  and  to  the 
taxing  officer,  objections  in  writing  to  such 
allowance  or  disallowance,  specifying  con¬ 
cisely  the  item  objected  to. 

(b)  A  party  upon  whom  objections  have  been 
served  may,  within  7  days  of  such  service, 
or  within  such  other  time  as  the  taxing  of¬ 
ficer  may  direct,  deliver  to  every  other  party 
interested  therein  and  to  the  taxing  officer,  a 
reply  thereto. 

(c)  The  taxing  officer  shall  then  reconsider  and 
review  his  taxation  upon  such  objections  and 
reply,  if  any,  and  he  may  receive  further  evi¬ 
dence  in  respect  thereof,  and  he  may,  and  if 
requested  he  shall,  state  in  writing  the  grounds 
and  reasons  for  his  decision  thereon. 


fcjlt&88 

*88.— (1)  Upon  request,  the  Taxing  Officer  shell  withhold  his  certlfl- 
rste  for  seven  days,  or  such  other  time  ms  he  may  direct,  in  order  to  allow 
a  party  who  is  dissatisfied  with  the  allowance  or  disallowance  by  the  Tax- 
In*  Officer  of  the  whole  or  any  part  of  any  Item  to  deliver  to  every  other 
party  interested  therein  and  to  the  Taxing  Officer  objections  In  writing  to 
•uch  allowance  or  disallowance,  specifying  concisely  the  item  objected  to. 

(2)  A  party  upon  whom  objections  have  been  served  may  within  seven 
4syi  of  such  service,  or  within  such  other  time  as  the  Taxing  Officer  may 
direct,  deliver  to  every  other  party  interested  therein  and  to  the  Taxing 
Officer  a  reply  thereto. 

ISeeslso  Rule  616. — Ed.) 


889.  The  Taxing  Officer  shall  then  reconsider  and  review  his  taxatisa 
upon  such  objections  and  reply,  if  any,  and  he  may  receive  farther  ed- 
,  "**  "  "•I**1  hereof,  and  he  may,  and  If  requested  he  shall,  stsU 
either  In  his  certificate  of  taxation  or  by  reference  to  such  objections  w 
reply,  the  grounds  and  reasons  for  his  decision  thereon  and  any  special 
or  circumstances  relating  thereto.  I  Amended,  O.  Regs.  288/71,  $.  i«; 
990/78,  s.  IS.) 


MQIES 


(6) 

59.09(1) 

(2) 

(3) 


Rule  516(2)  23 

Rule  690  (1) 

Rule  690(2) 

Rule  691;  692 


COSTS  OF  PROCEEDINGS  RU  LE  59 

BETWEEN  PARTY  AND  PARTY 

(6)  Appeal  from  Taxation 

(a)  A  party  may  appeal  from  any  decision  of  any 
officer  taxing  costs  upon  any  question  of 
principle  or  as  to  any  item  in  respect  of  which 
objections  have  been  duly  filed,  in  a  Supreme 
Court  proceeding,  to  a  judge  of  the  Supreme 
Court  or,  in  a  county  court  proceeding,  to  a 
judge  of  that  court. 

(b)  The  time  for  any  such  appeal  and  the  pro¬ 
cedure  thereon  shall  be  governed  by  the 
provisions  of  Rule  63  as  if  the  appeal  were 
from  an  interlocutory  judgment  or  order  of 
a  master,  local  judge,  local  master  or  other 
officer. 

59.09  Costs  of  a  Sheriff 

(1)  A  sheriff  claiming  any  fees,  expenses  or  remunera¬ 
tion  that  have  not  been  taxed  shall,  upon  being  required  by 
either  party  and  on  payment  of  the  prescribed  fee,  furnish 
such  party  with  a  copy  of  his  bill  of  costs  and  have  the  same 
taxed  by  the  proper  taxing  officer  in  his  county. 

(2)  A  sheriff  shall  not,  without  taxation,  collect  any 
fees,  costs  or  expenses  after  he  has  been  required  to  have 
the  same  taxed. 

(3)  Either  the  sheriff  or  the  party  requiring  taxation 
may  obtain  an  appointment  for  the  taxation  and  the  proce¬ 
dure  thereon  shall  be  the  same  as  in  the  case  of  a  taxation 
between  party  and  party. 


Rulf  516 

(2)  In  other  cases,  a  party  dissatisfied  with  the  declaion  of  a  taxing 
officer  upon  any  question  of  principle  or  as  to  any  Item  respecting  which 
objections  have  been  duiy  filed,  may  appeal  from  the  certificate  of  the  tax- 
mi  officer  to  a  judge,  and  the  practice  upon  the  appeal  shall  be  the  same 
u  upon  an  appeal  from  an  order  made  by  the  Master.  (Amended,  O.  Reg. 

S20  78,  «•  28.| 

Rule  690 

W0.—(1)  A  sheriff  claiming  any  fees,  expense*  or  remuneration  tfwl 
have  not  been  taxed  shall,  upon  being  required  by  either  party  and  on  pay¬ 
ment  of  26  cents  for  a  copy  of  his  bill  In  detail  (which  he  is  bound  to  rvw 
der),  have  his  fees,  expenses  or  remuneration,  as  the  case  may  be,  taxed  ky 
the  proper  taxing  officer  of  his  county.  (Amended,  O.  Reg.  307/72,  a  7(ai.  I 
(2)  A  sheriff  shall  not,  without  taxation,  collect  any  fees,  costs  sr 
expenses  after  has  has  been  required  to  have  the  same  taxed.  I  Amended. 
O.  Reg.  307/72,  s.  7(b).  I 

Rule  691 

Wl.  The  sheriff  or  the  party  requiring  taxation  may  obtain  as 
appointment  for  taxation,  and  the  Taxing  Officer,  upon  proof  of  service  *f 
such  appointment  or  upon  the  parties  attending  before  him,  shall  examine 
the  bill  and  satisfy  himself  that  the  Items  charged  In  the  bill  are  comet 
and  legal,  and  strike  out  items  charged  for  unnecessary  services,  and  ghv. 
when  requested,  a  certificate  of  the  taxation. 

Rule  692 

«02.  A  party  dissatisfied  with  the  taxation  may  appeal  therefrom  ss  la 
ordinary  cases  of  taxation  between  party  and  party. 


NOTFS 


(4) 

(5) 

RULE  E9.0n  CONTIflUED 

(4)  The  sheriff  is  entitled  to  his  fees  and  expenses  on 
the  enforcement  of  a  Writ  of  Seizure  and  Sale,  even  where 
no  money  is  realized  on  the  seizure  or  sale. 


*Tiicre  a 


- -  u.iuci  a  wni  oi  seizure 

7  ™\'S  d,ssat,sned  *"h  >he  amount  of  fees  or  expenses 
claimed  by  a  sheriff  in  respect  of  the  enforcement  thereof 

uoona„y  ,8PP  y  V  7d8e'  bef°re  °r  af,er  Pa*™nt  thereo,,' 
upon  notice  to  the  shenff  and,  if  the  amount  appeals  to  be 

notwithstanding  that  it  is  in  accordance  with 

'7  7 7  7  J  ge  may  reduce  the  amount,  or  order  the 
amount  to  be  refunded  upon  such  terms  as  may  seem  just 


Rule  693;  694 
Rule  695 


Rule  693 

6W. — (I)  Where  put  only  Is  made  by  the  sheriff  on  or  by  forte  ef  •• 
execution  against  foods  and  chattels,  he  is  entitled  to  his  fees  and  e«P»» 
set  of  execution,  and,  where  the  personal  estate,  except  chattels  real,  sf 
the  judgment  debtor  Is  selced  or  advertised  on  or  under  an  execution,  btf 
not  sold  by  reason  of  satisfaction  having  been  otherwise  obtained,  or  fa* 
some  other  cause,  and  no  money  is  actually  made  by  the  sheriff  on  sr  h 
force  of  such  execution,  the  sheriff  is  entitled  to  his  fees  and  ex penes*  rf 
execution. 

(2)  Where  land  or  chattels  real  of  the  judgment  debtor  lure  been 
advertised  under  an  execution  but  have  not  been  sold  by  reason  of  pay¬ 
ment  or  satisfaction  having  been  otherwiae  obtained  on,  or  within  one 
month  before  the  day  on  which  the  property  has  been  advertised  to  be  sold, 
or  any  day  to  which  the  sale  may  be  adjourned,  the  sheriff  is  entitled  to  hla 
fees  and  expenses  of  execution.  (Amended,  O.  Reg.  307/72,  s.  8. ) 


Rule  694 

(M.  Where  there  are  writs  of  execution  upon  the  same  Judgment  to 
several  counties  or  districts  and  the  personal  estate  of  the  judgment 
debtor  has  been  seised  or  advertised  In  one  or  more  of  such  counties  or  dis¬ 
tricts  but  not  sold  by  reason  of  satisfaction  having  been  obtained  under 
and  by  virtue  of  a  writ  in  any  of  the  counties  and  no  money  has  been  actu¬ 
ally  made  on  the  execution,  the  sheriff  (s  entitled  to  mileage  and  fees  only 
for  the  services  actually  rendered  and  performed  by  him,  and  the  Taxing 
Officer  may  allow  him  a  reasonable  charge  for  such  services  in  ease  no 
special  fee  therefor  le  assigned  in  any  tariff  of  costs.  (Amended,  O.  Reg. 
307/72,  s.  f.l 


Where  a  person  liable  on  an  execution  Is  dissatisfied  with  the 
•mount  of  „r  of  ..mutton  claimed  by  .  .horifT,  the  court 

mty,  before  Of  after  payment  thereof,  upon  the  application  of  aueh  per- 
.on,  upon  notice  lo  the  .hertff.  If  (he  amount  appear,  to  he  unreuonable, 
mrtol  hatandln,  that  It  I.  aeeordln,  lo  the  tarltT.  reduce  the  amount  or 
0  J07™“.  mf*  r'fU~l'd  UP°"  “Kh  l*rn“  “  •«">  Jurt.  (Amended, 


Kuie  696 


ZZ><5 


NOTFS 


59. 1 0  Liability  of  the  Solicitor  for  Costs 


Rule  698 


(1)  In  any  proceeding  where  a  solicitor  for  any  of 
the  parties  has  acted  in  manifest  disregard  of  the  interests 
of  justice  and  has  thereby  caused  costs  to  be  incurred  im¬ 
properly,  or  without  reasonable  cause,  or  wasted  by  undue 
delay,  negligence  or  other  default,  the  court  may  make  an 
order, 


(a)  disallowing  costs  as  between  the  solicitor 
and  his  client; 


(b)  directing  the  solicitor  to  reimburse  his  client 
for  any  costs  that  the  client  has  been  ordered 
to  pay  to  any  other  party;  and 

(c)  ordering  the  solicitor  personally  to  pay  the 
costs  of  any  party. 


(2)  Such  an  order  may  be  made  by  the  court,  on  its 
own  motion,  or  on  the  motion  of  any  party  to  the  proceed¬ 
ing,  but  no  such  order  shall  be  made  unless  the  solicitor  is 
given  a  reasonable  opportunity  to  make  representations  to 
the  court. 

(3)  The  court  may  direct  that  notice  of  any  order 
against  a  solicitor  under  this  sub-rule  shall  be  given  to  his 
client  in  such  manner  as  may  be  specified  in  the  order. 

59. 1 1  Charging  Order 

(1 )  Where  a  solicitor  has  been  employed  to  commence, 
continue  or  defend  any  proceeding,  a  judge  may,  upon  an 
application,  declare  such  solicitor,  or  his  personal  representa¬ 
tive,  to  be  entitled  to  a  charge  upon  the  property  recovered 
or  preserved  through  the  instrumentality  of  such  solicitor, 
for  his  costs,  charges  and  expenses  of  or  in  reference  to  such 
proceeding,  and  all  conveyances  and  acts  done  to  defeat,  or 
which  may  operate  to  defeat,  such  right,  unless  made  to  a 
bona  fide  purchaser  for  value  without  notice,  are  absolutely 
void  and  of  no  effect  as  against  such  charge. 

(2)  The  judge  may  make  an  order  for  taxation  of  such 
costs,  charges  and  expenses  and  for  the  raising  and  payment 
of  the  same  out  of  the  property. 


60 
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60.01(1)  Ruie  264 

60.02(1)  Rule  534 


JUDGMENTS 


RULE  60  SETTLING.  SIGNING  AND  ENTERING  JUDGMENTS 

60.01  Endorsement  by  Judge  or  Officer 

(1)  Subject  to  paragraph  (2),  every  judgment  shall 
be  endorsed  on  the  trial  record,  notice  of  motion  or  notice 
of  application,  as  the  case  may  be,  by  the  judge  or  officer 
giving  it. 


(2)  Where  written  reasons  for  a  judgment  are  delivered, 
the  endorsement  may  consist  of  a  simple  reference  to  the  rea¬ 
sons,  and  a  copy  of  the  reasons  shall  be  filed  in  the  court  file. 

60.02  Drafting  and  Approval  of  Formal  Document 

( 1 )  Any  party  affected  thereby  may  prepare  a  draft  of 
the  formal  judgment  and  a  copy  thereof  shall  be  submitted 
to  all  other  parties  represented  at  the  trial  or  heating  for 
approval  as  to  its  form. 


(2)  Where  such  approval  is  not  received  within  a 
reasonable  tune,  an  appointment  shall  be  obtained  for  the 
settling  of  the  judgment  before  the  registrar  or,  where  deemed 
necessary,  before  the  judge  or  officer  giving  it,  and  the 
appouitment  shall  be  served  on  all  other  parties  represented 
at  the  tnal  or  hearing. 


.  <3)  ln  a  of  urgency ,  the  judgment  may  be  settled 
and  signed  by  the  judge  or  officer  who  gave  it  without  the 
approval  of  any  of  the  parties  represented  at  the  trial  or 
hearing  as  to  its  form. 


Dale  264 

264.  The  verdict  and  Judgment  shall  be  endorsed  on  the  record,  and 
•hall  also  be  recorded  by  the  resist rar  or  officer  action  ••  clerk  at  the  sit- 
l|nn  in  a  book  to  be  kept  for  recording  the  proceeding  thereat. 


airnr^h !!'  .  “"1'"*  "tauto*  »'  •  Judgment  or  order,  other  Ursa  a 

°'  for  of  a  aura  certain  with  or  oHbeal 

^Mth  b^lhl*mi^  "*0“  I*"0"  "  "““"h  •h*h  riven  unless  disposed 
°m,c,r  b/  'horn  the  Judgment  or  order  la  to  be  settled,  a^  the 

°f  VS  Jud»n,'"t  or  Older  shall  be  served  or  left  tolls 
office  for  Inspection,  and  an,  p«ty  nw,  .  cop, 
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60.03  (1) 

(3) 

(4) 

(5) 

(6) 
(7) 


Rule  519 
Rule  517 
Rule  520 
Rule  521 

Rule  525(1) ,  (2) ,  (3) 
Rule  525(4) 
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60.03  Form  of  Judgment 

(1)  Every  judgment  shall  show  on  its  face  the  day  of 
the  week,  the  month  and  the  year  on  which  it  was  given  and 
shall  take  effect  from  that  date.  Except  where  required  by 
the  rules  or  by  any  statute  to  be  made  by  the  registrar,  the 
judgment  shall  show  the  name  of  the  judge  or  officer  who 
gave  it. 

(2)  Every  judgment  given  by  a  judge  or  officer  shall 
recite  in  its  preamble  the  date  upon  which  the  trial*or  hearing 
took  place,  the  parties  who  were  present  at  the  trial  or  hear¬ 
ing  in  person  or  by  counsel  and  those  who  were  not,  and 
shall  recite  any  undertaking  made  by  a  party  as  a  condition 
upon  which  the  judgment  was  given. 

(3)  The  operative  parts  of  a  judgment  shall  be  divided 
into  convenient  paragraphs,  numbered  consecutively. 

(4)  A  judgment  directing  payment  into  court  on 
behalf  of  a  minor  shall  show  the  date  of  birth  and  the  full 
address  of  the  minor  and  shall  direct  that  a  copy  thereof 
be  served  on  the  Official  Guardian. 

(5)  A  judgment  for  the  payment  of  costs  shall  direct 
payment  to  the  party  entitled  to  receive  such  costs  and  not 
to  his  solicitor. 

(6)  A  judgment  directing  a  reference  may  direct  in 
general  terms  that  all  necessary  inquiries  be  made,  accounts 
taken  and  costs  taxed  as  the  case  may  be. 

(7)  A  judgment  directing  a  reference  in  general  terms 
shall  have  the  effect  of  conferring  upon  the  person  to  whom 
the  reference  has  been  directed  all  the  powers  given  to  any 
such  person  by  these  rules. 


Rule  519 

519.  — (1 1  Every  Judgment  or  order  shall  show  on  Its  face  the  day  sf 
the  week  and  month  on  which  It  was  given  or  made,  and  every  Judgown* 
shall  also  show  the  date  upon  which  it  waa  actually  signed,  and  <«««** 
judgments  signed  by  default  and  praecipe  orders)  shall  show  the  name  «v 
names  of  the  judge  or  officer  who  gave  or  made  It,  and  shall  take  efTrrt 
from  Its  date  ( Form  68).  [Amended.  O.  Reg.  620/78,  a.  29.J 

(2)  Every  judgment  providing  for  the  payment  of  money  on  whirl 
interest  la  payable  shall  show  on  Its  face  the  rate  of  Interest  tlterrsa. 
[New,  O.  Reg.  850/79,  s.  1.1 

Rule  517 

517.  Judgments  and  orders  shall  be  divided  Into  convenient  para¬ 
graphs,  numbered  consecutively. 

Rule  520 

520.  An  order  for  payment  of  money  Into  court  on  behalf  of,  or  as  the 
property  of,  an  infant  shall, .unless  otherwise  directed,  state  the  date  of 
the  birth  and  the  full  address  of  the  Infant  and  shall  direct  that  a  copy 
thereof  be  served  on  the  Official  Guardian.  (Amended,  O.  Reg.  285/71, 
s.  14.1 

Rule  521 

621.  All  Judgment#  and  orders  directing  payment  of  coats  shall  direct 
payment  to  the  party  entitled  to  receive  It  and  not  to  his  solicitor. 

Rule  525 

525.— (1)  Any  judgment  in  a  mortgage  action  may  direct  In  gemrri 
terms  that  all  necessary  Inquiries  be  made,  accounts  taken,  coats  i«H 
and  proceedings  had  for  redemption  or  foreclosure  (or  for  redemption  m 
•ale,  as  the  case  may  be)  and  that  for  these  purposes  the  cause  is  refemd 
to  (naming  the  Master). 

(2)  Any  Judgment  directing  a  sale  may  so  direct  In  general  terms  tad 
refer  the  action  to  the  Master  for  that  purpose. 

(S)  Any  judgment  directing  partition  or  administration  may  be  la  gen¬ 
eral  terms. 

(4)  Any  judgment  In  general  terms  shall  confer  upon  the  Master  si 
the  powers  given  by  these  rules  and  all  other  powers  necessary  to  rnsMt 
him  to  caiTy  the  Judgment  into  full  effect. 


33(1)  ;  537  (1) 
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NOTES 


bU. U4  (1) 


(2) 

(3) 


60.04  Settling  and  Signing  Judgment 

%  (1)  Every  judgment  shall  be  settled  and  signed  by  the 
registrar  at  the  place  of  trial  or  hearing,  or  by  the  registrar 
at  the  place  where  the  proceeding  was  commenced,  unless 
the  judge  or  officer  giving  the  judgment  has  himself  settled 
and  signed  it. 

(2)  Where  an  objection  is  taken  to  the  form  of  the 
judgment  on  its  settlement  before  a  registrar,  the  registrar 
shall  settle  the  judgment  in  the  form  he  deems  proper  and 
grant  leave  to  the  party  taking  the  objection  to  attend, 
within  a  reasonable  time,  upon  the  judge  or  officer  giving 
the  judgment  for  clarification  of  that  part  of  the  judgment 
to  which  objection  has  been  taken.  Where  clarification  is 
not  sought  within  the  stated  time,  the  judgment  as  settled 
by  the  registrar  shall  stand.  Where  clarification  is  received, 
the  registrar  shall  resettle  the  judgment  accordingly,  and 
sign  it. 

(3)  Where  it  is  directed  by  a  judgment  that  it  may 
only  be  signed  upon  the  filing  of  an  affidavit  or  the  produc¬ 
tion  of  a  document,  the  registrar  shall  examine  the  affidavit 
or  document  and  ascertain  that  it  is  regular  and  sufficient 
before  signing  the  judgment. 


r 


Rule  537 

*-  <•>  Where  .n  officer  luu  ceued  to  hold  office  .flee  pronouneln,  )udf 

»eW  end  before  ilmln,  the  order,  en  officer  haeln,  jurludlrlloii  to  male 
an  order  may  settle  and  sign  it.  (Amended,  O.  Ref.  520/78,  a.  37. J 


Rules  o 

(4);  538 

Rules  533 (2) ;  538 
Rule  535 

Rule  532 

532.  Judfmenta  and  order*  pronounced  in  trial*  at  Toronto  shall  la 
settled  by  the  registrar  to  whore  Is  assigned  the  duty  of  *ettliac  Judg¬ 


ments. 

Rule  533 


j 

533.— (1)  Judgment*  In  ease*  tried  elaewhcs*  than  at  Toronto  AaM  b 
settled  by  the  local  registrar  or  other  officer  acting  a*  r*fw™  “ 
place  of  trial,  unleaa  a  party  affected  applies  to 

whom  Is  assigned  the  duty  of  settling  judgment*  to  asttl#  H  or  U  istsw 
aider  the  settlement  of  it  by  the  local  officer. 

nr.  ..ill _ 1  iL.  ■■■■  Kd  m 


k.  trial  hid**  a 


Ink  537 

537.-<l)  Beery  judgment  shall  be  aigwad  by  Um  Baflstrar  «r  by  the 
proper  officer  in  whose  office  the  action  was  commenced. 

■ftr  (2)  Every  judgment  ar  aider  pronounced  by  the  court  shall  be  settled 
sad  signed  by  the  registrar  or  officer  attending  the  court  at  whkh  It  la 
pronounced,  but  the  judge  pronouncing  such  order  may  himeelf  settle  ar 


sign  it.  |  Amended.  O.  Reg.  520/78.  a.  33. 1 

41  (3)  Every  judgment  or  order  pronounced  by  a  local  judge  ar  a  county 
court  judge,  other  than  a  Judgment  after  trial,  shall  be  settled  and  signed 
by  the  judge  pronouncing  It,  but,  where  the  judge  who  pronounced  It  has 
signed  a  memorandum  of  It,  It  may  be  settled  and  signed  by  the  local 
registrar  or  clerk  of  the  county  court  of  the  county  In  which  R  was  pro¬ 
nounced.  (Amended,  O.  Reg.  620/78,  s.  84.1 

*  (4)  Orders  made  by  an  officer  shall  be  signed  by  him,  but  In  hla 
sbsence  an  officer  having  concurrent  jurisdiction  may  sign  an  order  that 
has  been  approved  by  all  parties  represented  on  the  application  In  the 
name  of  the  officer  who  pronounced  ll  by  subscribing  on  It  the  name  of 
such  officer  and  adding  thereto  his  own  signature  and  offlca  pracadad  by 
the  wort  “by".  I  Amended,  O.  Reg.  520/78.  s.  35. ) 
it  (7)  Orders  made  by  a  Judge  of  the  Court  of  Appeal  shall  bs  sstlisd  atf 
Ugncd  by  the  Registrar  or  by  the  Judge. 

Rule  538 


538.— (1 )  Every  Judgment  or  order  of  the  Divisional  Court  may  be  Mi¬ 
lled  and  Initialled  by  the  Registrar  or  by  the  local  registrar  at  the  place  sf 
hearing. 

(2)  Every  other  judgment  or  order  of  an  appellate  court  shall  be  art- 
tied  and  initialled  by  the  Registrar. 

(3)  Any  party  to  the  appeal  who  is  dissatisfied  with  the  judgment  ar 
order  as  settled  by  the  Registrar  may  apply  on  notice  of  motion  returnable 
before  the  Chief  Justice  or  other  presiding  judge  of  the  court  that  heard 
the  appeal,  specifying  in  precise  terms  the  alteration  sought  by  him,  art 
the  Chief  Justice  or  other  presiding  Judge  may  hear  the  application  or  may 
delegate  the  hearing  to  any  other  member  of  the  court  who  heard  the 
appeal. 

14)  The  Judge  settling  the  Judgment  or  order  may  refer  the  motion  I* 
the  court.  (Amended,  O.  Reg.  115/72,  s.  16.] 

Rule  535 

535.  Where  judgment  may  be  signed  upon  the  filing  of  an  affidavit  or 
production  of  a  document,  the  officer  shall  eiamlne  the  affidavit  or  docu¬ 
ment  produced  and  ascertain  that  It  Is  regular  and  sufficient. 


NOTFS 


60.05(1)  (a) 
(b) 

(2) 

(3) 

(4) 


Rule  523 
Rule  522(2) 
Rule  522(1) 
Rule  531 
Rule  530 


2.  <3? 


60.05  Entry  of  Judgment 

( 1 )  Entry  of  a  judgment  shall  be  made  by  the  registrar, 

(a)  inscribing  at  the  foot  of  the  original  of  the 
document  t  notation  as  to  the  Entry  Book 
in  which  an  authenticated  copy  is  to  be 
inserted  or  the  film  on  which  the  original 
is  to  be  photographed,  as  the  case  may  be, 
together  with  the  date  when  such  insertion 
or  photograph  was  made;  and 

(b)  inserting  an  authenticated  copy  thereof 
in  an  Entry  Book,  or  photographing  the 
original  document  on  microphotographic 
film. 

(2)  Every  judgment  shall  be  entered  in  the  office  of 
the  registrar  in  which  the  proceeding  was  commenced  and 
a  copy  thereof  as  entered  shall  be  filed  in  the  court  file. 

(3)  Every  judgment  by  which  a  prior  judgment  is 
affirmed,  reversed,  set  aside,  varied,  modified  or  amended 
shall,  in  addition  to  any  other  entry  thereof,  be  entered 
in  the  office  where  the  original  judgment  was  entered. 

^(4)  A  judgment  of  an  appellate  court  shall  also  be 
entered  in  the  office  of  the  local  registrar  at  Toronto. 

(5)  The  certificate  of  the  Registrar  of  the  Supreme 
Court  of  Canada  as  to  a  judgment  made  on  an  appeal  to 
that  court  shaD  be  entered  in  the  office  of  the  local  registrar 
at  Toronto  and  in  the  office  of  the  registrar  in  which  the 
proceeding  was  commenced. 

(6)  The  certificate  of  a  taxing  officer  as  to  the  taxation 
of  party  and  party  costs  awarded  by  a  judgment  shall  be 
entered  in  the  office  of  the  registrar  in  which  such  judgment 
was  entered  and  shall  be  cross-indexed  therewith. 


Rule  523 

523.— (t)  The  entering  clerk  shall  note  In  the  margin  of  the  Judgment 
or  order  book  the  daj  of  entering,  and  shall  at  the  foot  of  the  Judgment  or 
order  note  the  same  date  and  a  reference  to  the  book  in  which  the  entry 
hu  been  made. 

(2)  Where  the  judgment  or  order  la  recorded  by  photographic  plate, 
microphotograph Ic  film  or  photocopy  negative,  the  date  of  recording  and 
■  reference  to  the  plate,  film  or  negative  number  and  to  the  document 
number  shall  be  noted  on  the  Judgment  or  order  before  recording. 

Rule  522 

522.— (I )  Every  Judgment  and  every  order  shall  be  entered  at  fall 
length  In  the  office  in  which  the  cause  or  matter  was  commenced. 

I  Amended.  O.  Reg.  620/78,  a.  30.] 

(2i  Entry  a  hall  be  made  by 

(a)  copying  the  order  or  Judgment  or  Inaertlng  a  facsimile 
thereof  in  the  book  kept  for  that  purpose;  or 

(b)  recording  the  order  or  Judgment  on  mlcrophotographlc  film; 
or 

(c)  any  other  process  which  shall  be  approved  by  the  Chief  Jua- 
tke  of  Ontario. 


Rule  Ml 

Ml.  Every  Judgment  and  order  by  which  a  Judgment  b  affirmed 
reversed,  set  aside,  varied  or  In  any  way  modified  ahsll.  In  addition  to  any 
other  entry  thereof,  be  entered  In  the  office  where  the  original  Judgme* 
or  order  was  entered. 

tale  530 

530.  Upon  the  production  of  the  certificate  of  the  Registrar  of  the 
Supreme  Court  of  Canada  upon  an  appeal  to  the  court,  the  officer  of  thla 
*»urt  with  whom  the  Judgment  or  order  appealed  from  was  entered  shall 
cause  the  certificate  of  the  Supreme  Court  of  Canada  to  be  entered,  and 
•II  subsequent  proceedings  may  be  taken  thereupon  as  If  the  decision  had 

given  In  this  court. 

If 

Rule  524 

524.— (1)  All  Judgments  and  orders  of  the  Court  of  Appeal  shall  ba 
ttrtered  In  the  Registrar's  office  at  Toronto  and,  If  the  action  was  com¬ 
menced  elsewhere,  also  In  the  office  where  the  action  waa  commenced. 

(2)  All  Judgments  and  orders  of  the  Divisional  Court  shall  be  entered 
b  the  office  in  which  the  cause  or  matter  waa  commenced.  (Amended,  O. 
Re*.  115/72,  a.  15. 1 


<3^|0 

NOTFS 


60.06 (a) 
<b) 
(c) 


60.06  Amendment  of  Judgment 

Any  judgment  may  be  amended  on  a  motion  in  the 
proceeding  where, 

(a)  there  are  clerical  mistakes  in  the  judgment 
or  errors  arising  from  an  accidental  slip  or 
omission; 

(b)  the  judgment  requires  amendment  in  any  par¬ 
ticular  on  which  the  court  did  not  adjudicate; 
or 

(c)  a  party  is  entitled  to  maintain  an  action  for 
the  reversal  or  variation  of  the  judgment  upon 
the  ground  of  matter  arising  subsequent  to 
the  making  thereof  or  subsequently  discovered, 
to  impeach  the  judgment  on  the  ground  of 
fraud,  or  to  suspend  the  operation  of  the 
judgment,  or  to  carry  the  judgment  into 
operation,  or  for  any  further  or  other  relief 
than  that  originally  awarded. 


Rule  527 
Rule  528 
Rule  529 


Rule  527 

527.  Clerical  mistakes  in  Judgments  or  orders  or  errors  arising  Iherrin 
from  any  accidental  slip  or  omission  may  at  any  time  be  corrected  oa 

motion.  SAmended,  O.  Reg.  520/78,  a.  32. 1 

Rule  528 

628.  Where  a  judgment  or  order  requires  amendment  in  any  paitkalar 
on  which  the  court  did  not  adjudicate,  it  may  be  amended  on  motion. 

Rule  529 

521.  A  party  entitled  to  maintain  an  action  for  the  reversal  or  varia¬ 
tion  of  a  judgment  or  order  upon  the  ground  of  matter  arising  subsequent 
to  the  making  thereof  or  subsequently  discovered,  or  to  impeach  a  Judg¬ 
ment  or  order  on  the  ground  of  fraud,  or  to  suspend  the  operation  of  a 
judgment  or  order,  or  to  carry  a  judgment  or  order  Into  operation,  or  to 
any  further  or  other  relief  than  that  originally  awarded,  may  move  in  the 
action  for  the  relief  claimed. 


61 
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61.01 (1) 
(2) 
(3) 

61.02 


Rule  540 
Rules  541;  543 
Rule  556 
Rule  567  m 


JUDGMENTS 

RULE  61  ENFORCEMENT  OF  JUDGMENTS 

61.01  Enforcement  of  Judgment  for  Payment  or  Recovery 
of  Money 

( 1 )  A  judgment  for  the  payment  or  recovery  of  money 
may  be  enforced  by  the  issue  of  a  Writ  of  Seizure  and  Sale 
(Form  61  A)  against  the  property  of  the  debtor. 

(2)  Where  a  judgment  is  for  the  payment  of  money 
into  court,  a  Writ  of  Seizure  and  Sale  shall  be  endorsed  with 
a  notice  to  the  effect  that  all  money  realized  by  the  sheriff 
pursuant  thereto  is  to  be  paid  into  court. 

(3 )  Where  a  judgment  is  for  payment  within  a  specified 
time,  a  Writ  of  Seizure  and  Sale  shall  not  issue  until  after 
the  expiration  of  that  time. 

61 .02  Enforcement  of  Judgment  for  Possession  of  Real  Property 

A  judgment  for  the  recovery  or  delivery  of  the  possession 
of  land  may  be  enforced  by  the  issue  of  a  Writ  of  Possession 
(Form  61 B). 


Rule  MO 

M0.  A  Judgment  tor  the  recovers  hr  or  pormenl  to  •  pereon  of  money 
miy  be  enforced  by  the  Issue  of  a  writ  of  execution  against  the  goods  and 
chattel,,  land,  and  tenements  of  the  debtor,  but.  If  the  amount  due  on  the 
judgment  is  less  than  1200,  no  execution  shall  issue  against  lands  and  ten¬ 
ements. 

NOTE:  See  requirements  of  The  Execution  Act.  R.S.O.  1970.  c.  162. 


Rule  541 

541.  Any  judgment  for  the  payment  of  money  Into  court  may  be 
enforced  In  the  same  way  as  a  Judgment  for  payment  to  a  pereon,  and  the 
person  having  the  carriage  of  the  judgment  shall  be  deemed  to  be  a  judg¬ 
ment  creditor  for  the  purpose  of  its  enforcement. 


KUieMd 


MS.  Every  writ  of  execution  for  the  levying  of  any  money  to  be  paid 
into  court  shall  be  endorsed  by  the  officer  issuing  the  writ  with  the  folio* 
In,  notice: ''All  Honey  made  under  thla  Execution  la  to  be  paid  Into  Court 
by  the  Sheriff." 


Rule  556 

556.  Every  Judgment  creditor  Is  entitled  Immediately  to  Issue  one  or 
more  writs  of  fieri  facias,  but,  If  the  judgment  Is  for  payment  within  a 
period  therein  mentioned,  the  writ  shall  not  be  Issued  until  after  the  expi¬ 
ration  of  such  period  ( Forms  1 15,  1 16  and  1 17). 


61.03 
61.04 (1) 


Rule  580(1) 

Rules  569;  570;  580(3) 


61 .03  Enforcement  of  Judgment  for  Delivery  of  Personal  Property 

A  judgment  for  the  delivery  of  any  personal  property, 
other  than  land  or  money,  may  be  enforced  by  the  issue  of 
a  Writ  of  Delivery  (Form  61C). 


Rule  580 

680. — (1)  Where  a  judgment  directs  the  recovery  of  specific  fosdfc 
chattels,  deeds,  securities,  documents  or  any  property  other  than  lint  • 
money,  a  writ  of  delivery  may  Issue  directing  the  sheriff  to  cause  «irh 
goods  or  property  to  be  delivered  up  in  accordance  with  the  jurfgwttf 
(Form  123). 


61 .04  Enforcement  of  Judgment  to  Do  or  Abstain  from 
Doing  any  Act 

(1)  A  judgment  requiring  any  party  to  do  any  act, 
other  than  the  payment  of  money,  or  to  abstain  from  doing 
any  act,  may  be  enforced  against  the  party  refusing  or 
neglecting  to  obey  the  judgment  by  a  contempt  order  made 
by  a  judge  on  the  motion  of  any  party  entitled  to  enforce 
obedience  to  the  judgment  and  on  notice  to  the  party  against 
whom  the  order  is  sought. 

(2)  A  contempt  order  shall  not  be  granted  unless  the 
judge  is  satisfied  that  the  party  required  by  the  judgment 
to  do,  or  abstain  from  doing  any  act  had  actual  knowledge 
of  the  substance  of  the  judgment  before  the  expiration  of 
the  time  limited  by  the  judgment,  if  any,  for  the  doing  or 
abstaining  from  the  act. 


(3)  By  leave  of  the  court,  such  judgment  may  also  be  enforced  ly 
attachment,  committal  or  sequestration. 


Rule  569 


°r  *°  8sb"t?in  fr°m  doinf  ■B*h,n*-  W  enforced  by 
sttachment  or  by  committal  (Form  126).  7 


Rule  570 

570.  A  writ  of  attachment  shall  not  be  Issued  without  the  leave  of  Un 
court  or  a  judge,  on  notice  to  the  person  against  whom  the  attachiaeal  ■ 
to  be  Issued. 


(3)  Where  the  judgment  does  not  specify  any  time 
within  which  the  act  is  to  be  done  or  abstained  from,  a 
judge  may  fix  the  time  within  which  compliance  is  to  be 
required. 


Rule  556 

Rules  544;  545;  546 


61.05  (1) 

f?l  r*l 


61.05  Writ  of  Seizure  and  Sale 

( 1 )  Where  A  vailable  Without  Leave 

Where  a  judgment  may  be  enforced  by  a 
Writ  of  Seizure  and  Sale,  the  judgment  creditor  is  entitled 
to  the  issue  of  one  or  more  Writs  of  Seizure  and  Sale. 

(2)  Where  Leave  is  Required 

(a)  A  Writ  of  Seizure  and  Sale  shall  not  issue 
for  the  enforcement  of  a  judgment  for  the 
payment  of  recovery  of  money  without 
first  obtaining  leave  of  the  court  where, 

(i)  six  years  or  more  have  elapsed  since  the 
date  of  the  judgment; 

(ii)  a  change  has  taken  place,  whether  by 
death  or  otherwise  in  the  parties  en¬ 
titled  or  liable  under  the  judgment; 

(iii)  any  property  sought  to  be  seized  under 
a  Writ  of  Seizure  and  Sale  is  in  the  hands 
or  a  receiver  appointed  by  the  court;  or 

(iv)  the  enforcement  of  the  judgment  is  sub¬ 
ject  to  the  fulfilment  of  any  condition 
or  contingency. 

(b)  Where  the  court  grants  leave  to  issue  a  Writ 
of  Seizure  and  Sale  and  it  is  not  issued  within 
one  year  from  the  date  of  the  order  granting 
such  leave,  the  order  granting  leave  shall  cease 
to  have  effect,  but  nothing  in  this  clause  shall 
preclude  the  granting  of  a  subsequent  applica¬ 
tion  for  such  leave. 


WRITS  OF  FIERI  FACIAS 

Rule  556 

656.  Every  Judgment  creditor  in  entitled  Immediately  to  Issue  one  or 
"tore  writs  of  fieri  facias,  but,  If  the  judgment  is  for  payment  within  a 
Period  therein  mentioned,  the  writ  shall  not  be  Issued  until  alter  the  expi¬ 
ration  of  such  period  (Forms  115,  116  and  117). 

Rule  544 

544.  Where  a  party  Is  by  a  Judgment  entitled  to  any  relief  subject  to  w 
upon  the  falfllment  of  a  condition  or  contingency,  he  may,  upon  the  fulfil 
ment  of  the  condition  or  contingency,  apply  for  leave  to  issue  execution. 

Rule  545 

545.  As  between  the  original  parties  to  a  Judgment,  a  writ  of  eieculisa 
other  than  a  writ  of  possession  may,  without  leave,  Issue  at  any  time 
within  six  years  from  the  date  of  the  Judgment. 

Rule  546 

546.  Where  the  six  yean  have  elapsed  or  where  a  party  Is  entitled  Is 
execution  upon  a  judgment  of  assets  In  ftituro  or  where  any  change  hss 
taken  place  by  death  or  otherwise  in  the  parties  entitled  or  liable  to  eieov 
tion,  the  party  alleging  himself  to  be  entitled  to  execution  may  sppif  u 
the  court  for  leave  to  Issue  execution.  Where  a  party  against  whom  Men¬ 
tion  has  been  issued  changes  his  name,  the  execution  creditor,  or  his  sollr- 
itor,  may  file  an  affidavit  with  the  sheriff  which  Identifies  the  execute* 
debtor  by  new  name. 

Upon  receipt  of  such  an  affidavit  the  sheriff  shall: 

(a)  Amend  the  writ  of  execution  by  adding  thereto  “also  ha*** 

as .  ..." 

(b)  Amend  his  Index  accordingly,  and 

(c)  Where  a  copy  of  this  writ  has  been  transmitted  to  the  MsrtW 
of  Titles  under  The  Land  Titles  Act,  he  shall  transmit  s  csgf 
of  the  amended  writ  to  that  Master  of  Titles.  (Amended,  0- 
Reg.  32/78,  s.4.) 

(See  cases  under  Rule  566. — Ed.) 


NOTES 


(3)  (a) 

(b) 

(c) 

(d) 


RULE  61.05  CONTINUED 

(3)  Duration  and  Renewal 

(a)  A  Writ  of  Seizure  and  Sale  shall  remain  in 
force  for  6  years  from  the  date  of  its  issue 
and  for  a  further  6  years  from  each  renewal 
thereof. 

(b)  Where  a  Writ  of  Seizure  and  Sale  is  filed  with 
any  sheriff,  he  shall  serve  notice  of  its  expira¬ 
tion  by  mailing  such  notice  not  less  than  30 
days  nor  more  than  60  days  prior  to  such 
expiration  to  the  party  who  filed  the  Writ 
of  Seizure  and  Sale  addressed  to  him  at  the 
last  address  of  such  person  endorsed  thereon. 

(c)  A  Writ  of  Seizure  and  Sale  which  is  filed  with 
any  sheriff  may  be  renewed  by  filing  with 
him  before  its  expiration  a  Request  to  Renew 
(Form  6 ID)  and  the  sheriff  shall  endorse  and 
sign  upon  the  Writ  of  Seizure  and  Sale  a 
memorandum  stating  the  day,  month  and  year 
of  such  renewal,  and  a  Writ  of  Seizure  and 
Sale  so  endorsed  shall  be  entitled  to  priority 
according  to  the  time  of  the  last  filing  thereof. 

(d)  A  Writ  of  Seizure  and  Sale  which  is  not  filed 
with  any  sheriff  may  be  renewed  by  filing 
with  the  registrar  who  issued  it  before  its 
expiration  a  Request  to  Renew,  and  the 
registrar  shall  endorse  and  sign  upon  the  Writ 
of  Seizure  and  Sale  a  memorandum  stating 
the  day,  month  and  year  of  such  renewal. 


Rule  566(1) 
Rule  566(1) 
Rule  566(2) 
Rule  566(3) 


Rule  566 

A  writ  of  fieri  facias  remains  In  force  for  six  rw  from  Ho 
issue.  unleu  renewed  before  Its  expiration.  when  It  la  In  force  for  a  frrther 
period  of  all  yeara  from  the  date  of  auch  renewal,  and  ao  on  from  time  to 
time,  and  where  the  writ  la  filed  with  a  aherifT.  he  ahall  eend  notice  of  auch 
eipiration  by  ordinary  mail  not  lew  than  one  month  nor  more  than  two 
month"  prior  to  auch  expiration  to  the  perron  who  filed  the  writ  at  the  laat 
addreu  of  auch  perron  endowed  thereon. 

(2)  A  writ  which  I,  tiled  with  •  ehariff  m*,  be  renewed  b,  flllnf  with 
him  before  the  writ  expire,  •  praaclpe  (Form  1181.  *nd  the  ,heriff  ehall 
endoree  end  lien  upon  the  writ  •  memorandum  rioting  the  d*,,  month  end 
rear  of  ,uch  renewal,  and  a  writ  eo  endoraed  ,hall  be  entitled  to  priori!, 
according  to  the  time  of  the  lari  mini  thereof. 


(3)  A  writ  which  la  not  filed  with  a  sheriff  may  be  renewed  by  ASEt* 
the  praecipe  before  the  writ  expires  with  the  officer  who  issued  the  writ, 
and  the  officer  shall  make  the  same  endorsement  accordingly. 
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NOTFS 


RULE  61.C5  CP'ITINUEP 


(4)  (a) 

(b) 

(5) 

(6) 


Rules  548;  549;  550 
Rule  547 
Rule  557 
Rule  557 


Ztf5 


ENFORCEMENT  OF  JUDGMENTS  RULE  61 

(4)  Writs  of  Seizure  and  Sale  to  be  Endorsed 

Every  Writ  of  Seizure  and  Sale  shall  be 

endorsed  with, 

(a)  a  direction  to  any  sheriff  with  whom  the  Writ 
is  filed,  or  to  be  filed,  to  levy  the  amount 
still  owing  to  the  judgment  creditor  under  the 
judgment  and  specifying  that  amount  including 
interest  thereon  at  the  rate  and  from  the  date 
specified  by  the  judgment.  In  addition  to  the 
sum  so  specified,  the  direction  to  levy  shall 
direct  the  sheriff  with  whom  the  Writ  is  filed 
to  levy  an  amount  sufficient  to  recover  his 
fees  and  expenses. 

(b)  the  name  and  address  of  the  party  and  of  his 
solicitor,  if  any,  directing  a  sheriff  to  levy. 

(5)  Seizure  of  Chattels 

Where  chattels  are  seized  under  a  Writ  of 
Seizure  and  Sale,  the  sheriff  shall,  on  request,  deliver  to  the 
owner,  his  agent  or  servant,  an  inventory  thereof  before  they 
are  removed  from  the  premises  from  which  they  have  been 
so  seized. 

(6)  Sale  of  Chattels 

Chattels  seized  under  a  Writ  of  Seizure  and 
Sale  shall  not  be  sold  by  the  sheriff  until  he  has, 

(a)  mailed  to  the  execution  creditor  or  his  solic¬ 
itor  and  to  the  owner,  his  agent  or  employee, 
at  the  last  known  address,  notice  of  the  time 
and  place  of  the  sale,  at  least  10  days  prior  to 
the  date  of  the  sale;  and 

(b)  published  notice  of  the  time  and  place  of  the 
sale  in  a  newspaper  having  a  general  circulation 
in  the  county  where  the  chattels  have  been 
seized. 


Rule  548 

M8.— (I)  Every  writ  of  execution  for  the  recovery  of  money  shall  he 
endorsed  with  a  direction  to  the  officer  to  whom  It  la  directed  to  levy  ||» 
money  due  and  payable  and  eouirht  to  be  recovered  under  the  judgment, 
stating  the  amount,  and  also  to  levy  Interest  thereon  which,  unless  other¬ 
wise  ordered  by  the  court,  shall  be  at  the  prime  rate  existing  for  the  month 
preceding  the  month  In  which  judgment  was  given,  established  in  the 
same  manner  as  provided  In  sub-sections  (I)  and  (2)  of  section  38  of  The 
Judicature  Act  from  the  time  of  the  rendering  of  the  verdict  or  of  the  gb 
ing  of  the  judgment,  as  the  case  may  be. 

(2)  Coats  shall  bear  Interest  at  the  rate  the  judgment  bears  Interest 
and  shall  be  computed  from  the  date  of  the  judgment  awarding  the  costs. 

I  Amended  O.  Reg.  850/79,  a.  2. ) 

Rule  549 

Ml.  The  officer  Issuing  the  writ  or  renewal  thereof  shall  endorse  apse 
It  a  memorandum  signed  by  him  of  the  amount  which  the  party  issuing  M 
Is  entitled  to  receive  for  Its  coats,  and  any  renewal  and  for  any  further  m 
other  writs  or  renewals,  and  no  sum  not  so  endorsed  Is  to  be  collected  far 
such  coats. 

Rule  550 

550.  Upon  every  execution  there  may  be  levied.  In  addition  to  the  saw 
recovered  by  the  Judgment  and  Interest  thereon,  the  fees  and  expenses  ef 
execution.  I  Amended,  O.  Reg.  397/72,  s.  6. 1 


tale  547 

M7.  Every  writ  of  execution  shall  be  endorsed  with  the  name  and 
address  of  the  solicitor  Issuing  it,  and,  If  he  Issues  It  as  agent  for  another 
•ollcltor,  the  name  and  address  of  such  other  solicitor  shall  also  be 
indorsed,  and  where  the  writ  is  Issued  by  a  suitor  In  person,  his  name  and 
•ddress  shall  be  endorsed. 


tale  557 

557.  Where  .rod.  or  ch.ttel.  .re  ~l«rd  In  Monition  under  •  writ  of 
(Vri  farloe,  the  .herifT  or  hl«  officer.  «dln»  for  him  .hull,  on  roqueit. 
deliver  lo  the  owner,  hi.  ««enl  or  .erv.nt,  «n  In.entory  thereof  before  the, 
«  removed  from  the  premia,  on  which  the,  h.ve  been  «,  -wired.  nnd  no 

sheriff  or  other  officer  shall  tell  any  good*  or  chattels  under  a  writ  s i 
execution  until  he  has  previously  thereto  forwarded  a  notice  of  the  (law 
and  place  of  the  sale  to  the  execution  creditor  or  his  solicitor  and  to  (he 
said  owner,  his  agent  or  servant,  by  registered  mail  to  the  last  kno«a 
address,  at  least  eight  days  prior  to  the  date  of  the  sale,  and  by  publishing 
such  notice  In  a  newspaper  having  a  general  circulation  in  the  county  or 
district  where  the  goods  or  chattels  have  been  seized. 


NQIES 


(7)  (a)  (i) 

(ii) 

(iii) 

(iv) 

(v) 

RULE  61.05  CC’ITINUED 

(7)  Sale  of  Land 

(a)  A  sale  of  land  shall  not  be  held  under  any 

Writ  of  Seizure  or  Sale  until, 

(i)  the  expiration  of  6  months  from  the  day 
on  which  the  Writ  is  filed  with  the  sheriff 
or,  where  the  Writ  has  been  withdrawn, 
from  the  day  on  which  the  Writ  is  re-filed ; 

(ii)  after  the  sheriff  has  made  a  return  of  no 
goods  in  respect  of  ail  or  part  of  the 
amount  directed  to  be  levied; 

(iii)  the  sheriff  has  mailed  a  notice  of  sale  to 
the  execution  creditor  or  his  solicitor 
and  to  the  execution  debtor  at  his  last 
known  address  at  least  30  days  preceding 
the  sale; 

(iv)  the  sheriff  has  published  once  in  The 
Ontario  Gazette  at  least  30  days  preced¬ 
ing  the  sale  and  in  a  newspaper  having  a 
general  circulation  in  the  county  in  which 
the  land  is  situate,  an  advertisement  of 
sale  once  each  week  for  two  successive 
weeks,  the  last  of  such  advertisements  to 
be  publshed  not  less  than  one  week  nor 
more  than  3  weeks  preceding  the  date 
of  sale;  and 

(v)  the  sheriff  has  posted  a  notice  of  such  sale 
in  a  conspicuous  place  on  the  property 
to  be  sold  and  in  his  office  for  at  least  30 
days  preceding  the  sale. 


Rule  561 
Rule  563 
Rule  564  (1) 
Rule  564(1) 
Rule  564(1) 


Rule  561 

561.  The  sheriff  shall  not  expose  lands  for  sale  under  a  writ  of  IVrt 
facias  or  sell  the  Sands  within  less  than  twelve  months  from  the  dsy  •• 
which  the  writ  Is  filed  with  him  or,  after  a  withdrawal  of  the  writ,  withis 
less  than  twelve  months  from  the  day  on  which  the  writ  Is  refilled  *  * 
him. 


Rule  563 

563.  A  sale  of  lands  shall  not  be  had  under  any  writ  of  fieri  facias  until 
after  a  return  of  nulla  bona.  In  whole  or  In  part,  In  the  same  action  or  mat¬ 
ter  by  the  sheriff  of  the  same  county,  or  In  the  ease  of  a  small  claims  court 
writ  of  execution,  a  return  of  nulla  bona  by  the  balilfT  of  the  small  claims 
court  from  which  It  was  Issued. 


Rule  564 

564.-— ( 1 )  Before  the  sale  of  lands  under  a  writ  of  fieri  faclaa,  the  sher¬ 
iff  shall. 

(a)  forward  a  notice  to  the  execution  creditor  or  hie  solicitor 
and  to  the  execution  debtor  by  refistered  mail  to  hie  last 
known  address  at  least  one  month  preceding  the  sale; 

(b)  publish  once  In  The  Ontario  Gazette  at  least  one  month  pre¬ 
ceding  the  sale  and  in  a  newspaper  having  a  general  circula¬ 
tion  in  the  county  or  district  In  which  the  lands  are  situate, 
an  advertisement  of  sale,  at  least  upon  one  day  In  each  week 
for  two  successive  weeks,  the  last  of  such  advertisements  to 
be  published  not  less  than  one  week  nor  more  than  three 
weeks  preceding  the  date  of  the  sale;  and 

(c)  for  at  least  one  month  preceding  the  sate  put  up  and  con¬ 
tinue  a  notice  of  such  sale  In  a  conspicuous  place  In  hla 
office. 


HIES 


RULE  61.05  (7)  CONTINUED 


(b) 

(c) 

(d) 


(b)  Such  notice  and  advertisement  shall  specify, 

(i)  the  property  to  be  sold ; 

(ii)  the  name  of  the  plaintiff  and  defendant; 

(iii)  the  time  and  place  of  the  intended  sale; 
and 

(iv)  the  name  of  the  debtor  whose  interest  is 
to  be  sold. 

(c)  Nothing  in  this  rule  shall  be  taken  to  prevent 
an  adjournment  of  the  sale  to  a  future  date 
without  further  notice  or  advertisement. 

(d)  The  advertisement  in  The  Ontario  Gazette  of 
any  lands  for  sale  under  a  Writ  of  Seizure  and 
Sale  during  the  currency  of  the  Writ  shall  be 
deemed  to  be  sufficient  commencement  of 
the  sale  to  enable  the  Writ  to  be  completed  by 
a  sale  and  conveyance  of  the  lands  after  the 
Writ  has  expired. 


Rule  564  (2) 
Rule  564(3) 
Rule  565 


RULE  56D 

(2)  Such  notice  and  advertisement  shall  specify, 

(a)  the  property  to  be  sold; 

(b)  the  name  of  the  plaintiff  and  defendant; 

<c>  the  time  and  place  of  the  Intended  sale;  and 

(d)  the  name  of  the  debtor  whose  Interest  Is  to  be  sold. 

(3)  Nothing  herein  contained  shall  be  taken  to  prevent  an  adjourn* 
•nent  of  the  sale  to  a  future  day. 

Rule  565 

MS.  The  advertisement  In  The  Ontario  Gasette  of  any  lands  for  aaie 
vnder  a  writ  of  fieri  facias,  during  the  currency  of  the  writ  shall  be 
deemed  a  sufficient  commencement  of  the  eiecutkm  to  enable  the  writ  to 
be  completed  by  a  sale  and  conveyance  of  the  lands  after  the  writ  has 
become  returnable. 


NOTFS 


61.06 (1) 
(2) 


61.07 
61.08  (2) 


61 .06  Writ  of  Possession 

( 1 )  Where  Leave  is  Required 

Unless  otherwise  provided  by  the  judgment, 
a  Writ  of  Possession  shall  not  be  issued  without  leave  of  the 
court,  which  may  be  obtained  on  a  motion  made  without 
notice,  but  such  leave  shall  not  be  given  unless  it  is  shown  by 
affidavit  that  all  persons  in  actual  possession  of  the  whole  or 
any  part  of  the  real  property  have  received  sufficient  notice 
of  the  proceeding  in  which  such  judgment  was  obtained  to 
have  enabled  them  to  apply  to  the  court  for  relief. 

(2)  Duration 

A  Writ  of  Possession  remains  in  force  for  one 
year  from  the  date  of  the  judgment  or  order  authorizing  its 
issue,  and  where  the  Writ  is  filed  with  a  sheriff,  no  notice  of 
its  expiration  need  be  given  by  him. 

bl  .07  Writ  of  Delivery 

Where  the  property  is  not  delivered  up  by  the  judgment 
debtor  pursuant  to  a  Writ  of  Delivery  served  upon  him  and 
cannot  be  found  or  taken  by  the  sheriff,  the  judgment 
creditor  may  apply  to  a  judge  for  an  order  directing  the 
sheriff  to  take  any  other  personal  property  of  the  judgment 
debtor  not  exceeding  double  the  value  of  the  property  in 
question,  to  be  kept  by  him  pending  any  further  order  of 
the  court  to  enforce  obedience  to  the  judgment. 

61 .08  Enforcement  by  or  against  a  Person  not  a  Party 

(1)  Where  a  judgment  is  made  for  the  benefit  of  a 
person  who  is  not  a  party,  that  person  shall  be  entitled  to 
enforce  obedience  to  the  judgment  by  the  same  process  as 
if  he  were  a  party. 

(2)  Where  a  judgment  may  be^enforced  against  a 
person  who  is  not  a  party,  that  person  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  the  judgment  as  if 
he  were  a  party. 


Rule  567(2) 
Rule  568 
Rule  580(2) 
Rule  578 


ti 
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Rule  567 


(2)  Unless  otherwise  provided  by  the  judgment,  a  writ  of 
shall  not  he  Issued  except  by  leave  of  the  court  obtained  on  art  ex  pari* 
application  and  such  leave  shall  not  be  given  unless  it  is  shown  by  affi¬ 
davit  that  all  persons  in  actual  possession  of  the  whole  or  any  part  of  the 
lands  and  tenements  have  received  sufficient  notice  of  the  proceedings  la 
which  such  judgment  was  obtained  to  have  enabled  them  to  apply  to  lb* 
court  for  relief  or  otherwise. 


Rule  568 

568.  A  writ  of  possession  remains  In  force  for  one  year  from  the  date 
of  the  judgment  or  order  authorizing  Its  issue,  and  where  the  writ  is  flied 
with  a  sheriff,  no  notice  of  its  expiration  need  be  given  by  him. 


Rule  580 


^  >*>'  ■h.rirr  to  uke  and  ck.ii* 
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Rule  578 

578.  Any  person  not  a  party  against  whom  obedience  to  a  jodgnwal 
may  be  enforced  Is  liable  to  the  same  process  and  punishment  as  if  he  »m 
a  party. 
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NOTES 


61.09  (1) 
(2) 

(3) 

(4) 

(5) 

(6) 


Rule  553(2) 
Rule  553(3) 
Rule  553(4) 
Rule  553  (1) ; 
Rule  554 
Rule  552 


554 


61.09  Return  by  Sheriff 

(1)  When  a  Writ  has  been  executed  or  has  expired, 
the  sheriff  shall  endorse  a  memorandum  to  that  effect  on 
the  Writ  and  return  it  to  the  office  from  which  it  was  issued. 

(2)  The  registrar  to  whom  a  Writ  is  returned  shall  en¬ 
dorse  thereon  the  day  and  hour  when  it  was  returned  to  his 
office. 

(3)  Where  a  Writ  has  been  withdrawn,  the  sheriff  shall 
record  the  day  and  hour  of  such  withdrawal  and  endorse  a 
memorandum  to  that  effect  on  the  Writ  and  return  it  to  the 
party  who  filed  it  or  to  his  solicitor. 

(4)  Any  party  or  his  solicitor  who  has  filed  a  Writ  with 
a  sheriff  may  require  the  sheriff  by  a  demand  in  writing  to 
report  the  manner  in  which  he  has  executed  the  Writ. 

(5)  Where  the  sheriff  fails  to  comply  with  a  demand 
made  under  the  preceding  paragraph,  within  a  reasonable 
time,  the  party  serving  the  demand  may  apply  to  a  judge  for 
an  order  directing  the  sheriff  to  comply  with  such  demand. 

(6)  Where  a  sheriff  is  required  to  make  a  report  to  the 
court  with  respect  to  any  Writ  filed  with  him,  he  shall  forth¬ 
with  file  in  the  office  from  which  the  order  was  issued  his 
Certificate  (Form  6 IE)  as  to  the  manner  in  which  he  has 
executed  the  Writ. 


Rule  553 

553. — (1)  The  sheriff,  when  required  to  return  a  writ  to  the  court, 
shall  file  the  writ  or  his  certificate  under  rule  652  in  the  office  from  which 
the  order  to  return  the  writ  was  issued. 

(2)  When  a  writ  has  been  executed  or  has  expired  the  sheriff  shall 
endorse  a  memorandum  thereof  on  the  writ  and  return  it  to  the  office 
from  which  it  was  issued. 

(3)  The  officer  to  whom  a  writ  is  returned  shall  endorse  thereon  the 
day  and  hour  when  It  was  filed  in  his  office. 

(4)  Where  a  writ  has  been  withdrawn,  the  sheriff  shall  record  the  day 
and  hour  of  such  withdrawal  and  endorse  a  memorandum  thereof  on  the 
writ  and  return  it  to  the  party  who  filed  it  or  to  hla  solicitor. 

Rule  554 

554.  Where  the  party  who  delivered  a  writ  or  process  to  •  sheriff  to  be 
executed,  or  any  other  person  entitled  to  call  for  a  return  requires  by  a 
demand  In  writing  the  sheriff  to  return  the  writ,  either  by  returning  the 
writ  to  the  court  from  which  the  writ  Issued  or  by  granting  a  certificate 
under  rule  562.  the  sheriff  shall,  within  eight  days,  return  the  writ  accord¬ 
ing  to  the  terms  of  the  requisition,  and  If  he  falls  to  do  so  the  party  serving 
the  demand  may  apply  to  a  judge  for  an  order  directing  the  sheriff  to  com¬ 
ply  with  such  demand. 

Rule  552 

552.  The  sheriff  to  whom  a  writ  la  directed  shall  keep  a  record  ef 
returns  thereto  and  renewals  thereof  and  shall  give  a  certificate  third 
when  demanded,  which  certificate  shall  be  deemed  a  return  and  shall  I*  *■ 

Form  129. 
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NOTFS 


61.10(1) (a) 


61.10  Examination  in  Aid  of  Execution 

( 1 )  Examination  of  Judgment  Debtor 

(a)  A  judgment  creditor  may,  without  an  order, 

examine  the  judgment  debtor  as  to, 

(i)  his  assets  and  income; 

(ii)  the  means  he  had  when  the  debt  or 
liability  in  respect  of  which  judgment 
has  been  obtained  against  him  was 
incurred  or,  in  the  case  of  a  judgment 
for  costs  only,  at  the  time  of  the  com¬ 
mencement  of  the  proceedings; 

(iii)  the  means  he  still  has  of  discharging 
the  judgment; 

(iv)  the  disposal  he  has  made  of  any  property 
since  contracting  such  debt  or  incurring 
such  liability  or,  in  the  case  of  a  judgment 
for  costs  only,  since  the  commencement 
of  the  proceeding;  and 

(v)  any  and  what  debts  are  owing  to  him. 


Rule  587  (1)  * 

c 


Rule  587  f; 

M7.—  (1)  A  Judgment  creditor  may,  without  an  order,  examine  t1— 
Judgment  debtor  upon  oath  annually  before  the  proper  officer  of  the 
county  in  which  he  resides  touching  his  estate  and  effects  and  as  to  the  M 
property  and  means  he  had  when  the  debt  or  liability  that  was  the  subject  U 
of  the  cause  or  matter  In  which  judgment  has  been  obtained  afainst  him 
was  incurred,  or.  in  the  case  of  a  judgment  for  costa  only,  at  the  time  of 
She  commencement  of  the  cause  or  matter,  and  aa  to  the  property  and  JR 
means  he  still  has  of  discharging  the  Judgment,  and  as  to  the  disposal  he  « 
has  made  of  any  property  since  contracting  such  debt  or  incurring  such 
liability .  or,  in  the  case  of  a  Judgment  for  costs  only,  since  the  commence-  & 
went  of  the  cause  or  matter,  and  as  to  any  and  what  debts  are  owing  to  JR 
him.  Q 
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NOTFS 


(b) 

(c) 


Rl'LE  61.10  COriTiniJED 

(b)  Where  the  judgment  is  against  a  corporation, 
the  judgment  creditor  may,  without  an  order, 
examine  any  officer  or  director  of  the  cor¬ 
poration  as  to, 

(i)  the  names  and  addresses  of  the  share¬ 
holders  of  the  corporation; 

(ii)  the  amount  and  particulars  of  the  shares 
held  or  owned  by  each  shareholder,  and 
the  amount  paid  thereon; 

(iii)  any  and  what  debts  are  owing  to  the 
corporation; 

(iv)  the  assets  and  income  of  the  corporation; 

(v)  the  disposal  made  by  it  of  any  property 
since  contracting  the  debt  or  incurring 
the  liability  in  respect  of  which  the  judg¬ 
ment  was  obtained  or,  in  the  case  of  a 
judgment  for  costs  only,  since  the  com¬ 
mencement  of  the  proceeding. 

(c)  No  further  examination  shall  be  had  without 
an  order  until  the  expiration  of  one  year  from 
the  completion  of  the  preceding  examination. 


Rule  588 
Rule  587(2) 


lole588 

688.  Where  the  Judgment  Is  against  •  corporation,  the  Judgment  cred- 
nor  may  In  like  manner  examine  any  of  the  officers  of  the  corporation 
ouchtng  the  names  and  addresses  of  the  stockholders  in  the  corporation, 
■nirr0Unt  *nd  part,t'ulBr*  of  ,tock  held  or  owned  by  each  stockholder 
•no  the  amount  paid  thereon,  and  as  to  what  debts  air  owing  to  the  corpo- 
7*]®"'  and  as  to  the  estate  and  effects  of  the  corporation,  and  as  to  the 
•posal  made  by  it  of  any  properly  since  contracting  the  debt  or  liability 
**pect  of  which  the  judgment  was  obtained,  or.  in  the  case  of  a  judg- 
for  costs  only,  since  the  commencement  of  the  cause  or  matter. 


RULE  537 

(2)  No  farther  examination  shall  be  had  without  an  order  until  the 
riplration  of  one  year  from  the  close  of  the  preceding  examination. 


(2) (a) 

(b) 

(c) 


Rule  589 
Rule  590 
Rule  591 


NOTFS 


RULE  61. 10  CONTIf'UEP 

(2)  Examination  of  Any  Other  Person 

(•)  The  court  may  order  any  person  to  whom 
the  debtor  has  made  a  transfer  of  his  property, 
exigible  under  execution,  since  the  date 
when  the  debt  or  liability  in  respect  of  which 
judgment  has  been  obtained  or  incurred,  or, 
where  the  judgment  is  for  costs  only,  since 
the  commencement  of  the  proceeding,  to 
submit  to  being  examined  as  to, 

(i)  the  disposal  the  debtor  has  made  of  any 
property  since  contracting  the  debt  or 
incurring  the  liability;  and 

(ii)  any  and  what  debts  are  owing  to  the 
debtor. 

(b)  Where  the  court  is  satisfied  that  there  is 
reasonable  ground  for  believing  that  a  person 
or  corporation  is  in  possession  of  any  property 
of  the  judgment  debtor,  exigible  under  execu¬ 
tion,  it  may  order  such  person  or  any  officer 
of  the  corporation  to  submit  to  examination 
as  to  the  assets  and  income  of  the  judgment 
debtor. 

(c)  Where  any  difficulty  arises  in  or  about  the 
enforcement  of  any  judgment,  the  court 
may  make  such  order  for  the  examination 
of  any  other  person  as  may  seem  just. 


Rule  589 

589.  The  court  may  order  any  clerk  or  employee  or  former  clerk  m 
employee  of  the  Judgment  debtor,  or  any  person  or  the  officer  or  ofTkcn 
of  any  corporation  to  whom  the  debtor  has  made  a  transfer  of  hia  property 
or  effects,  exigible  under  execution,  since  the  date  when  the  liability  * 
debt  that  was  the  subject  of  the  action  in  which  judgment  was  obUlmrf 
was  Incurred,  or,  where  the  Judgment  Is  for  costs  only,  since  the  com¬ 
mencement  of  the  cause  or  matter,  to  submit  to  being  examined  upon  osik 
as  to  the  estate  and  effects  of  the  debtor,  and  as  to  the  property  and  meu» 
he  had  when  the  debt  or  liability  aforesaid  was  incurred,  or,  in  the  cast  ti 
a  judgment  for  costs  only,  at  the  date  of  the  commencement  of  the  ctasr 
or  matter,  and  as  to  the  property  or  means  he  still  has  of  discharging  Uw 
judgment,  and  as  to  the  disposal  he  has  made  of  any  property  since  caw 
trading  the  debt  or  Incurring  the  liability,  and  as  to  any  and  whal  <Mu 
are  owing  to  him. 


Rule  590 

590.  Where  the  court  is  satisfied  that  there  is  reasonable  ground  hr 
supposing  that  a  person  or  corporation  is  In  poMeaslon  of  any  property  «f 
the  judgment  debtor  exigible  under  execution.  It  may  order  such  person  m 
any  officer  of  the  corporation  to  attend  and  submit  to  examination  touch¬ 
ing  the  property  and  means  of  the  Judgment  debtor. 
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NOTES 


(3) 

(4) 

(5) 


RULE  61.10  CONTINUED 

(3)  Unless  otherwise  ordered  or  provided  by  this  rule, 
the  procedure  prescribed  by  Rule  33  shall  apply  to  the 
examination  of  any  person  liable  to  be  examined  under  this 
rule. 


(4)  Where  a  judgment  debtor  neglects  or  refuses  to 
attend  for  an  examination  under  this  rule  or,  where  he  attends 
and  refuses  to  disclose  his  property  or  his  transactions,  or 
does  not  make  satisfactory  answers  respecting  the  same  or, 
if  it  appears  from  such  examination  that  he  concealed  or 
disposed  of  his  property  in  order  to  defraud  his  creditors  or 
any  of  them,  a  judge  may  commit  him  for  contempt. 

(5)  Where  an  officer  of  a  corporation  or  any  other 
person  liable  to  be  examined  under  this  rule  neglects  or 
refuses  to  attend  for  his  examination  or  attends  and  refuses 
to  disclose  any  of  the  matters  in  respect  of  which  he  may 
be  examined,  a  judge  may  order  him  to  be  committed  for 
contempt. 


Rules  592;  593 
Rule  594 
Rule  595 


Rule  592 

592.  A  person  liable  to  be  examined  under  the  preceding  rule*  may  be 
compelled  to  attend  and  testify,  and  to  produce  books  and  document*.  In 
the  same  manner  and  subject  to  the  same  rules  of  examination,  and  the 
same  consequences  of  neglecting  to  attend  or  refusing  to  disclose  the  mat¬ 
ters  In  respect  of  which  he  may  be  examined,  as  in  the  case  of  a  witness. 

Rule  593 

593.  A  person  liable  to  be  examined  a*  a  judgment  debtor  or  aa  an  offi¬ 
cer  of  a  corporation  that  la  a  judgment  debtor  need  not  be  aerred  with  a 
subpoena,  but  may  be  served  with  an  appointment,  signed  by  the  officer 
before  whom  he  Is  to  be  examined,  at  least  forty-eight  hours  before  the 
time  fixed  for  his  examination.  (Amended.  O.  Regs.  569/75,  a.  5;  628/76, 
a  16.) 


Rule  594 

594.  Where  the  judgment  debtor  does  not  attend,  doe*  not  allege  a  suf¬ 
ficient  excuae  for  not  attending,  or,  If  attending,  refuses  to  disclose  his 
property  or  his  transactions,  or  does  not  make  satisfactory  answers 
respecting  the  same,  or,  If  It  appears  from  such  examination  that  he  has 
concealed  or  made  away  with  his  property  In  order  to  defeat  or  defraud  hie 
creditors  or  any  of  them,  the  court  may  order  the  debtor  to  be  committed 
to  the  common  jail  of  the  county  or  district  In  which  he  resides  for  a  term 
of  not  more  than  twelve  months,  or  that  a  writ  of  capias  ad  satisfaciendum 
may  be  issued  against  the  debtor,  or,  in  case  the  debtor  la  at  large  upon 
ball,  may  make  an  order  for  his  committal  to  cloae  custody,  and  the  aher- 
IfT.  on  due  notice  of  the  order,  shall  forthwith  take  the  debtor  and  commit 
him  to  cloae  custody  until  he  obtains  an  order  allowing  him  to  go  out  of 
cloae  custody,  on  giving  the  necessary  bond  In  that  behalf,  or  until  he  la 
otherwise  discharged  in  due  course  of  law. 


Rule  595 

595.  Where  an  officer  of  a  corporation  or  other  person  liable  ta  k » 
examined  does  not  attend  and  does  not  show  a  sufficient  excuse  for  tm 
attending,  or,  If  attending,  refuses  to  disclose  any  of  the  matters  h 
respect  of  which  he  may  be  examined,  the  court  may  order  him  to  be  co» 
mitted  to  the  common  jail  of  the  county  or  district  In  which  he  reside*  1m 
a  term  of  not  more  than  six  months. 
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61.11  (2) 

(3) 

(4) 

(5) 

61 .1 1  Enforcement  of  Contempt  Order 

( 1 )  A  contempt  order  may  be  enforced  by  the  issuance 
of  a  Warrant  for  Committal  (Form  6 IF)  directed  to  ail 
sheriffs  and  other  peace  officers  in  the  Province  of  Ontario 
to  apprehend  the  person  against  whom  the  contempt  order 
has  been  issued  and  to  detain  him  in  custody  until  he  can  be 
brought  before  the  court. 

(2)  Where  a  person  is  apprehended  or  detained  in 
custody  under  a  Warrant  for  Committal,  without  obeying 
the  judgment;  then,  upon  the  return  of  the  sheriff  that  the 
person  has  been  so  apprehended  or  detained,  the  party  seek¬ 
ing  to  enforce  the  judgment  is  entitled  to  apply  to  a  judge 
for  a  Writ  of  Sequestration  (Form  61G)  against  the  property 
of  the  disobedient  person. 

(3)  If  a  Warrant  for  Committal  cannot  be  executed 
against  the  person  refusing  or  neglecting  to  obey  the  judgment 
by  reason  of  his  being  out  of  the  jurisdiction  of  the  court  or 
his  having  absconded  or  that,  with  due  diligence,  he  cannot 
be  found  or,  if  for  any  other  reason  a  judge  is  satisfied  that 
a  Warrant  for  Committal  ought  to  be  dispensed  with,  leave 
may  be  granted  for  the  issuance  of  a  Writ  of  Sequestration 
against  the  property  of  the  disobedient  person. 

(4)  If  a  person  refuses  or  neglects  to  pay  a  judgment 
for  the  payment  of  money,  a  judge  may,  upon  the  motion 
of  the  party  seeking  to  enforce  the  judgment,  at  the  expir¬ 
ation  of  the  time  limited  for  the  payment  thereof,  make  an 
order  for  the  issuance  of  a  Writ  of  Sequestration. 

(5)  Where  it  is  made  to  appear  that  any  person  com¬ 
mitted  for  contempt  is  in  actual  custody,  a  judge  may  grant 
him  such  relief  as  in  the  nature  and  circumstances  may 
seem  just,  but  any  relief  that  may  be  .granted  to  any  such 
person  does  not  relieve  him  for  any  civil  liability. 


Rule  571 
Rule  572 
Rule  573 
Rules  575;  596 


Rule  571 

571.  Where  a  peraon  U  taken  or  detained  In  custody  under  a  writ  ti 
attachment,  without  obeying  the  judgment,  then,  upon  the  sheriff* 
return  that  the  peraon  has  been  eo  taken  or  detained,  the  party  prose- 
cutlng  the  Judgment  Is  entitled  upon  motion  to  a  writ  of  sequestratisa 
against  the  estate  and  effects  of  the  disobedient  person. 

Rule  572 

572.  If  an  attachment  cannot  be  executed  against  the  person  rehuisf 
or  neglecting  to  obey  the  judgment  by  reason  of  his  being  out  of  the  juris¬ 
diction  of  the  court  or  of  his  having  absconded  or  that  with  due  dili|««re 
he  cannot  be  found  or  If  In  any  other  case  the  court  thinkx  proper  to  Ik 
pense  with  a  writ  of  attachment,  an  order  may  be  granted  for  a  writ  ef 
sequestration  against  the  estate  and  effects  of  the  disobedient  persea.  sad 
It  is  not  necessary  for  that  purpose  to  Issue  an  attachment. 

Rule  573 

673.  If  a  peraon  who  Is  ordered  to  pay  money  neglects  to  obey  the  Judg- 
ment,  the  court  may,  upon  the  application  of  the  party  prosecuting  th» 
judgment,  at  the  expiration  of  the  time  limited  for  performance,  make  as 
order  for  a  writ  of  sequestration  ( Form  128). 

Rule  575 

575.  Where  a  person  has  been  committed  to  jail  for  contempt  of  court, 
there  to  be  detained  and  Imprisoned  until  he  has  purged  his  contempt,  If  it 
be  made  to  appear  that  he  is  in  actual  custody  under  such  committal,  the 
court  may  modify  the  order  and  limit  the  term  of  Imprisonment  or  grant 
such  other  relief  as  in  the  nature  and  circumstances  of  the  case  seems 
just,  but  any  relief  that  may  be  granted  to  any  such  person  does  not  relieve 
him  from  any  civil  liability. 

Rule  596 

696.  Where  a  person  has  been  committed  to  Jail,  the  court  may  liadi 
the  term  of  imprisonment  or  grant  such  other  relief  as  seems  just  but  lie 
order  does  not  relieve  such  person  from  any  civil  liability  to  any  other  per- 


I 

f 

I 

I 

I 

I 

I 
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(6) 

(7) 

(8) 


Rule  576 
Rule  577 
Rule  579 


Z£5 


NOTES 


RULE  61.11  CONTINUED 

(6)  Where  any  judgment  against  a  corporation  is  wilfully 
disobeyed,  it  may  be  enforced  by  a  Writ  of  Sequestration 
against  the  corporation  or  by  a  Warrant  for  Committal  against 
the  directors  or  officers  of  the  corporation. 

(7)  Any  person  or  corporation  disobeying  a  judgment 
or  a  contempt  order  is  liable  to  be  fined  in  lieu  of  or  in  addi¬ 
tion  to  having  a  contempt  order  enforced  against  him. 

(8)  Where  any  person  refuses  or  neglects  to  comply 
with  a  judgment  requiring  him  to  do  any  act,  other  than  the 
payment  of  money,  or  to  abstain  from  doing  any  act,  a  judge 
may,  instead  of,  or  in  addition  to,  granting  a  contempt  order, 
order  the  act  to  be  done  at  the  expense  of  the  disobedient 
party  by  the  party  who  obtained  the  order  or  any  other 
person  appointed  by  the  judge;  and,  upon  the  act  being  done 
and  the  expense  thereof  ascertained,  a  Writ  of  Seizure  and 
Sale  may  issue  against  the  disobedient  party  for  the  amount 
so  ascertained  and  costs. 


Rule  576 

67.  Any  judymynl  •rrinit  a  conw ration  nllhilly  dl.ob.yet)  may  be 
enforced  by  sequestration  against  the  corporation  or  by  attachment 
tfainst  the  directors  or  other  officers  of  the  corporation. 

Rule  677 

677.  Any  corporation  or  Individual  disobeying  a  judgment  or  guilty  of 
•ny  other  contempt  of  court  may  be  fined  and  such  fine  may  be  In  lieu  of 
or  addition  to  punishment  by  attachment,  committal  or  sequestration. 


Rule  579 

579.  If  a  mandamus  granted  In  an  action  or  otherwise,  or  a  mandatary 
order,  Injunction  or  judgment  for  specific  performance  of  a  contract.  Is 
not  compiled  with,  the  court,  besides  or  Instead  of  proceeding  against  Uv 
disobedient  party  for  contempt,  may  direct  that  the  act  required  to  hr 
done  may  be  done  so  far  at  practicable  by  the  party  by  whom  the  Judgment 
has  been  obtained,  or  some  other  person  appointed  by  the  court,  at  llw 
co«t  of  the  disobedient  party,  and.  upon  the  act  being  done,  the  eipensn 
Incurred  may  be  ascertained  In  such  a  manner  as  the  court  directs,  sad 
eiecution  may  Issue  for  the  amount  so  ascertained  and  for  coats. 


25k 

NOTES 


61.12(1) 

(2) 

(3) 

(4)  (a) 
(b) 


Rule  597(1) 
Rule  597(1) 
Rule  597(3) 
Rule  597(1) 
Rule  597(2) 


61.12  Garnishment  Proceeding* 

(1)  Where,  on  the  motion  of  a  judgment  creditor,  it 
is  made  to  appear  by  affidavit  that  the  judgment  is  unsatisfied 
and  that  some  person  is  or  will  become  indebted  to  the 
judgment  debtor,  the  court  may,  by  a  Garnishee  Order 
(Form  61 H),  order  that  all  debts  owing  or  accruing  due  from 
that  person  (hereinafter  called  the  garnishee)  to  the  judgment 
debtor,  be  attached  to  answer  the  judgment  debt  and  that 
the  garnishee  do  at  a  time  and  place  therein  named,  attend 
and  show  cause  why  he  should  not  pay  into  court  the  debt 
due  or  to  become  due  from  him  to  the  judgment  debtor,  or 
so  much  thereof  as  is  sufficient  to  satisfy  the  judgment  debt 
and  the  claims  of  any  other  execution  creditors. 

(2)  Notice  of  any  such  motion  shall,  unless  dispensed 
with,  be  given  to  the  judgment  debtor. 

(3)  Where  the  garnishee  is  within  Ontario,  the  order 
shall  be  served  upon  him. 

(4)  Where  the  garnishee  is  not  within  Ontario, 

(a)  such  an  order  may  only  be  made  where  the 
debt  to  be  attached  is  one  for  which  the 
judgment  debtor  would  be  entitled  to  com¬ 
mence  proceedings  in  Ontario  against  the 
garnishee; 

(b)  Notice  of  the  Garnishee  Order  (Form  61  I) 
and  not  the  order  itself  shall  be  served  on 
the  garnishee. 


Rule  597 

597.— (1)  The  court,  upon  the  ei  parte  application  of  the  judgiaert  r 
creditor,  upon  affidavit  atating  that  the  judgment  la  unaatiafled  and. 

(a)  that  aome  person  within  Ontario  la  indebted  to  the  Judgamd 
debtor;  or 

(b)  that  tome  person  not  within  Ontario  la  indebted  to  the  Judg- 
ment  debtor  and  that  the  debt  to  be  attached  la  one  for  nhirh 
auch  person  mlfht  be  sued  in  Ontario  by  the  judgment  dr* 
or, 

may  order  that  all  debts  owing  or  accruing  from  auch  third  person  (herd* 
after  called  the  gamiahee)  to  the  judgment  debtor,  ahall  be  attachrd  la 
anawer  the  Judgment  debt  and  that  the  gamiahee  do  at  a  time  named  she* 
cauae  why  he  ahould  not  pay  the  judgment  creditor  or  ao  much  thereof  aa 
la  aufflclent  to  aaliafy  the  judgment  debt  and  the  daima  of  any  other  rw 
cution  creditors.  Notice  of  the  application  to  pay  over  ahall,  unlew  As 
penaed  with,  be  given  to  the  Judgment  debtor  (Form  78). 

(2)  Where  the  gamiahee  la  not  within  Ontario  and  la  neither  a  Brtthi 
aubject  nor  in  British  dominions,  notice  of  the  order  and  not  the  order 
itaelf  ahall  be  aerved  (Form  79). 

(3)  Where  a  debt  owing  from  a  firm  carrying  on  bu  sinew  wtthla 
Ontario,  but  having  members  out  of  Ontario,  la  attached,  aervice  tmj  be 
ejected  upon  *ny  per*on  hav|n*  control  or  management  of  the  partner 
■hip  business  or  any  member  of  the  firm  within  Ontario. 


NOTES 


RULE  61.12  CPITINI'EP 


(5) 

(6) 
(7) 


(5)  The  garnishee  shall  be  deemed  to  be  indebted 
although  any  debt  sought  to  be  attached  has  been  assigned, 
charged  or  encumbered  by  the  judgment  debtor,  if  the 
assignment,  charge  or  encumbrance  is  fraudulent  as  against 
creditors  or  is  otherwise  impeachable  by  them. 

(6)  The  order  from  the  time  of  service  binds  the  debts 
attached. 

(7)  If  the  garnishee  admits  his  liability,  he  may  pay 
the  amount  admitted  into  court,  and  give  notice  of  such  pay¬ 
ment  to  the  judgment  creditor. 


Rule  598 
Rule  599 
Rule  600 


c 


Rule  598 

598.  The  garnishee  ahall  be  deemed  to  be  indebted,  although  any 
sought  to  be  attached  has  been  asnjgned,  charged  or  encumbered  by  tb* 
judgment  debtor,  if  the  assignment,  charge  or  encumbrance  is  frauduU^ 
as  against  creditors  or  is  otherwise  impeachable  by  them. 


Rule  599 

5W.  The  order  from  the  time  of  service  binds  the  debts  attached. 

Rule  600 

600.  If  the  fvnlehee  admit,  hi.  lUbllH,.  he  m.T  p.y  iht 
admitted  Into  court,  leu  «  for  hi.  coete  of  porint  In.  uni  *tre  notice  of 
such  payment  to  the  Judgment  creditor. 


Mm 


61.12(8) 

(9) 

(10) 


RULE  61,12  COHTIMUFD 

(8)  If  the  garnishee  does  not  pay  into  court  the  amount 
due  from  him  to  the  judgment  debtor  and  does  not  dispute 
the  debt  due  or  claimed  to  be  due  from  him  to  the  judgment 
debtor  or,  if  he  does  not  appear  upon  notice  to  him,  then 
the  court  may  order  payment  into  court  of  the  debt. 

(9)  If  the  debt  is  not  payable  at  the  time  the  motion 
is  heard,  an  order  may  be  made  for  the  payment  thereof 
when  it  becomes  payable. 

(10)  If  the  garnishee  disputes  his  liability,  the  court 
may  determine  the  dispute  in  a  summary  way  or  may  direct 
the  trial  of  an  issue 


Rule  601(1) 
Rule  601  (2) 
Rule  602 


Rule  601 

601. — (1)  If  the  garnishee  does  not  pay  Into  court  the  amount  due 
from  him  to  the  judgment  debtor  and  does  not  dispute  the  debt  due  or 
claimed  to  be  due  from  him  to  the  judgment  debtor,  or.  If  he  does  not 
appear  upon  notice  to  him,  then  the  court  may  order  payment  into  court 
of  the  debt  ( Form  80  >. 

(2)  If  the  debt  is  not  payable  at  the  time  of  the  attachment,  an  order 
may  be  made  for  the  payment  thereof  when  it  becomes  payable. 

Rule  602 

602.  If  the  garnishee  disputes  his  liability,  the  court  may  determine 

the  dispute  in  a  summary  way  or  may  order  that  an  Issue  be  tried  in  such 
manner  as  is  directed. 


NQIES 


(id 

(12) 

(13) 


Rules  604;  605 
Rule  603(1) 
Rule  606 


£•5'/' 


RULE  61.12  CONTINUED 


Rule  604 


(11)  Where  the  debt  claimed  to  be  due  or  accruing 
from  the  garnishee  is  of  an  amount  recoverable  in  a  county 
court,  or  in  a  small  claims  court,  the  order  shall  require  the 
garnishee  to  appear  before  the  judge  of  the  County  Court, 
or  of  the  Small  Claims  Court  within  whose  jurisdiction  the 
garnishee  resides,  on  a  day  to  be  appointed  in  writing  by  such 
judge,  and  the  garnishee  shall  be  served  with  notice  of  the 
day  appointed  and  all  subsequent  proceedings  shall  then  be 
taken  and  carried  on  before  such  judge. 

(12)  Where  a  garnishee  has  notice  of  an  assignment  of 
a  debt  or  claim  thereto,  or  a  charge  thereon,  he  shall  give 
notice  thereof,  and  the  court  may  order  the  assignee  or  the 
claimant  to  appear  and  state  the  nature  and  particulars  of 
his  claim. 

(13)  Payment  into  court  by  the  garnishee  pursuant  to 
a  garnishee  order  is  a  valid  discharge  to  him  as  against  the 
judgment  debtor  or  any  assignee  or  claimant  of  whose  claim 
he  has  given  notice,  and  who  has  been  called  upon  to  show 
cause  by  an  order  made  under  this  sub-rule. 


604.  Where  (he  debt  claimed  to  be  due  or  accruing  from  a  garnishee  is 
•f  an  amount  recoverable  In  a  county  court,  the  order  to  show  cause  shall 
f^iuire  the  garnishee  to  appear  before  the  judge  of  the  county  court  of  the 
«ounty  within  which  the  garnishee  resides,  on  a  day  and  at  a  place  within 
hli  county  to  be  appointed  by  such  judge,  and  the  garnishee  shall  be  served 
•Ith  notice  of  the  day  and  place  appointed  and  all  subsequent  proceedings 
•hall  then  be  taken  and  carried  on  before  such  judge. 


Rule  605 


w  w  ««  w  accruing  rrom  a  fV' 
nlshee  is  of  an  amount  recoverable  In  a  small  claims  court,  the  order  to 
•how  cause  shall  require  the  garnishee  to  appear  before  the  judge  of  tte 
small  claims  court  within  whoae  jurisdiction  the  garnishee  resides  sa  s 
dsy  to  be  appointed  In  writing  by  such  judge,  and  the  garnishee  shall  to 
•erred  with  notice  of  the  day  appointed. 


(2)  The  proceedings  shall  thereafter  be  carried  on  before  the  judge  m 
though  the  garnishment  summons  had  been  issued  out  of  the  small  clsiaa 
court,  and  ail  proceedings  may  thereafter  be  carried  on  In  the  small  cIsIm 
court,  and  execution  may  be  issued  in  the  division  court  to  enforce  tar 
order  or  judgment  made. 


Rule  603 

603.— (I )  Where  a  garnishee  has  notice  of  an  assignment  of  the  debt 
or  s  claim  thereto  or  charge  thereon,  he  shall  give  notice  thereof,  and  the 
court  may  order  the  assignee  or  the  claimant  to  appear  and  state  the 
nature  and  particulars  of  his  claim. 


Rule  606 


«M  Payment  Into  court  or  under  an  order  by  the  tamlahee  It  a  mid 
dlacharse  to  him  aa  a*alnat  the  Judpnent  debtor  or  any  aaalane,  or  cltl* 
ant  of  whose  claim  he  haa  atrrn  notice  and  who  haa  been  called  upoa  la 
ahow  cauae  under  the  preeedlna  ruler. 


1 


62 


lie  0 
NOTFS 


62.01(1) 

(2) 

(3) 

appeals 

RULE  62  APPEALS  TO  AN  APPELLATE  COURT 

62.01  Commencement  of  Appeals 

(1)  Unless  otherwise  provided  by  any  statute,  or  by 
these  rules,  an  appeal  to  an  appellate  court,  including  a 
motion  for  a  new  trial,  shall  be  made  by  Notice  of  Appeal 
(Form  62A)  served  upon  all  parties  whose  interests  are 
sought  to  be  affected  by  the  appeal,  within  30  days  after 
the  date  of  the  judgment  appealed  from. 


(2)  The  Notice  of  Appeal  shall  state  the  relief  sought 
and  shall  set  forth  the  grounds  of  appeal. 

(3)  The  appeal  shall  be  set  down  for  hearing  by  filing 
m  the  office  of  the  Registrar  the  Notice  of  Appeal,  with 
proof  of  service,  within  10  days  after  such  service.  At  the 
same  time,  there  shall  be  left  with  the  Registrar  either  proof 
that  copies  of  the  evidence  required  for  use  upon  the  appeal 
have  been  ordered,  or  an  undertaking  by  the  appellant  or 
lus  solicitor  to  order  the  evidence  not  agreed  to  be  omitted 
within  30  days  after  the  filing  of  the  Notice  of  Appeal 
Proof  that  the  evidence  has  been  ordered  in  compliance 
with  such  undertaking  shall  be  filed  within  5  days  of  the 
time  it  is  so  ordered. 


jvuie. 


,77"  P'°'"<l'ngs.  the  lime  for  appeal  Is  prescribed  by 
s.  n  of  the  Divorce  Act  (Canada)  1967-68.  c.  24. 

62.02  Amendment  of  Grounds  of  Appeal 

( 1 )  The  Notice  of  Appeal  may  be  amended,  without 

who  '  m  w  *PpeU“t  Sen'tag  on  each  of  lhe  P^ies  on 

Notice  of  a  ?  ,°J  APPea'  *8S  Served  3  Supplementary 

of  rerei^  h  rPP'l  62B>  8nd  by  fUi"e  “  wi,h  P™f 

or  service  before  the  appeal  is  perfc  «ed. 

(2)  Except  with  the  leave  of  the  court  hearing  the 

appeal,  no  grounds  other  than  those  stated  in  the  Notice 
of  Appeal  or  any  Supplementary  Notice  may  be  relied  upon 
by  the  appellant  at  the  hearing.  ^ 


Rule  4 97b (1 ) 

Rule  497b(2) 

Rules  497 (a) ;  498 (1) 


Rule  497b 

4»7b._(l )  Unless  otherwise  provided,  an  appeal  to  an  appellate  court, 
Includlnc  an  application  by  way  of  Rated  caae  or  a  motion  for  a  new  trial, 
■hall  be  made  by  notice  of  motion  served  upon  all  partlea  whose  Intends 
are  aouxht  to  be  afTected  by  the  appeal  within  15  days  after  the  date  of  the 
judgment  or  order  appealed  from  4  Form  130). 

(2)  The  notice  shall  stale  the  relief  asked  and  shall  art  forth  the 
grounds  of  appeal  and  no  other  grounds  may  be  argued  eicept  bj  leave  sf 
the  court. 

(3)  An  Interlocutory  motion  to  an  appellate  court  shall  be  upon  astir* 
and  shall  be  set  down  at  least  two  days  before  the  return  day,  at  whkh 
time  sufficient  copies  of  all  necessary  paper*  shall  be  supplied  far  the  as* 
of  the  court  INew.O.  Reg.  115/72,  s.  7.1 

Rule  497a 

4t7a.  Any  document  pertaining  to  a  proceeding  to  be  heard  by  th* 
Divisional  Court  may  be  filed  In  the  office  of,  delivered  to  or  lodged  ollk 
any  local  registrar  of  the  Supreme  Court  and  shall  thereupon  be  deemed  Is 
have  been  Hied  with,  delivered  to  or  lodged  with  the  Registrar  of  thr 
Supreme  Court.  (New,  O.  Reg.  115/72,  a  7.1 

Rule  498 


498.  In  all  cases,  other  than  an  appeal  from  an  Interlocutory  order, 

(1)  the  appeal  shall  be  set  down  for  hearing  by  filing  in  the 
office  of  the  Registrar  the  notice  of  motion  and  proof  of 
service  within  ten  days  after  service.  Not  later  than  forty 
days  after  the  appeal  has  been  set  down,  there  shall  be  left 
with  the  Registrar  proof  that  the  copies  of  the  evidence  not 
agreed  to  be  deleted  pursuant  to  rule  498A  and  required  for 
use  upon  the  appeal  have  been  ordered; 


62.03 


Rule  503 


DIES 


APPLALS  TO  AN  APPELLATE  COURT  RULE  62 


62.03  Cross-Appeals 

Where  a  respondent  intends  to  contend  that  the  judg¬ 
ment  appealed  against  should  be  varied,  he  may,  within  15 
days  after  a  Notice  of  Appeal  has  been  served  upon  him, 
serve  a  Notice  of  Cross-Appeal  (Form  62C)  upon  all  parties 
whose  interests  are  sought  to  be  affected,  and  file  such 
notice,  with  proof  of  service,  within  5  days  after  service. 

62.04  Respondent’s  Notice  of  Contention 

(1)  A  respondent  who  has  not  cross-appealed  but  who 
intends  to  contend  on  the  appeal  that, 

(a)  the  judgment  appealed  from  should  be 
affirmed  on  grounds  other  than  those  given 
by  the  court  appealed  from;  or 


Rule  503 


fltim  In  th.  .r.i  T  . r  upon  018  °*  counter. 

b*  J  V'Cl  °r  lh?1  the  dec,8lon  •Pp*a,ed  "**<".(  should 

»  varted.  he  *hall,  wllhln  fifteen  day.  after  the  date  of  the  judgment  or 

W“h.,nin?*  day"  after  ■  "«««  of  appeal  has  been 
i?'  wh'cJever  18  ,at".  •  notice  of  croea-appeal  upon  all 

omiMi  P*,!t  W  and  forthw,th  «uch  notice  with  proof  of  service  The 

,UCh  do”  "ot  dlmlnl"h  power  of  the  court  but 

'  “£  °?  T'  C0Urt  ■*  !round  f°r  -  *hunJS2E 

PPcai  or  for  a  special  order  as  to  costs.  [Amended,  O.  Ref.  115/72.  s.  7.  J 


(b)  in  the  event  that  the  appeal  is  allowed  in 
whole  or  in  part,  he  is  entitled  to  other  or 
different  relief  or  disposition  than  that  given 
by  the  judgment  appealed  from. 


shall  within  15  days  from  the  service  of  the  Notice  of  Appeal 
serve  on  the  appellant  and  any  other  party  whose  interests 
may  be  affected  thereby  and  within  5  days  thereafter  file  with 
the  Registrar,  with  proof  of  service,  a  Notice  of  Contention 
(Form  62D)  specifying  the  grounds  thereof. 


; Uoi 


NOTFS 


o  i.uDu; 

(2) 

(4) 

(6) 


62.05  Certificate  of  Appellant  and  Respondent  or  Agreement 

(1 )  In  order  to  minimize,  where  possible,  the  reproduc¬ 
tion  of  exhibits  and  the  transcription  of  evidence  for  use  on 
an  appeal,  the  appellant  shall  serve  on  each  respondent,  to¬ 
gether  with  the  Notice  of  Appeal,  a  Certificate  of  Appellant 
(Form  62E)  setting  forth  those  exhibits  or  parts  thereof  (by 
number)  and  of  the  evidence  (by  witness)  that  he  suggests 
are  not  required  for  the  appeal. 

(2)  Within  15  days  after  receipt  of  the  Certificate  of 
Appellant,  a  respondent  shall  serve  on  the  appellant  a  Cer¬ 
tificate  of  Respondent  (Form  62F)  either  confirming  the 
Certificate  of  Appellant  or  setting  out  any  additions  to, 
or  deletions  therefrom.  A  respondent  who  fails  to  do  so 
within  the  time  prescribed  shall  be  deemed  to  confirm  the 
Certificate  of  Appellant. 


(3)  In  lieu  of  complying  with  paragraph  ( 1 )  of  this  sub¬ 
rule,  the  parties  may  file  an  agreement  as  to  contents  of  the 
Appeal  Books  and  the  evidence  to  be  transcribed. 

(4)  Upon  being  served  with  a  Certificate  of  Respondent 
by  each  respondent  or  after  the  time  for  such  service  has 
expired,  or  upon  the  filing  of  an  agreement  as  to  the  contents 
of  the  appeal  book  and  the  evidence  to  be  transcribed,  the 
appellant  shall  order  in  writing  all  the  evidence  that  has  not 
been  agreed  to  be  omitted.  Where  the  party  has  ordered  all 
the  evidence,  he  shall  forthwith  modify  such  order  in  writing 
to  comply  with  the  certificates  or  agreement. 

(5)  When  the  evidence  has  been  transcribed,  the  court 
reporter  shall  forthwith  notify  all  parties  and  the  Registrar 

(6)  The  court  may  impose  cost  sanctions  where  unneces¬ 
sary  evidence  or  exhibits  were  transcribed  or  reproduced. 


Rule  498a  (1) 

Rule  498  (2) 

Rule  498a  (3) 

Rule  498a (4) 

Rule  498a 

498a. — (1)  In  order  to  minimlie,  where  possible,  the  reproduct  tow  sf 
exhibits  and  the  transcription  of  evidence  for  use  on  an  appeal,  the 
lant  ■  hall,  within  twenty  days  following  the  filing  of  the  notice  of  epp^i. 
rerre  on  each  respondent  a  Hat.  certified  In  accordance  with  FormlWX. 
getting  forth  those  portion*  of  the  exhibits  by  number  and  of  the  evideaw 

by  witness  that  It  is  suggested  be  deleted  from  the  care  on  appealj - 

jjF  (2)  within  ten  days  after  receipt  of  the  list  of  the  appellant,  ll* 
respondent,  or  respondents,  as  the  caae  may  be,  shall  either  earn 
other  parties  a  list  certified  In  accordance  with  Form  I30A  confirming  m 
appellant's  list  or  serve  on  al!  other  parties  a  list  certified  In 
with  Form  130A  of  an,  addition,  to,  or  drlrtlon.  from,  th«  awwIlanl.'M 
of  exhibit,  and  rvld.nce  which  mar  be  nccroaarr  for  the  appeal.  A  remro 
dent  who  doea  not  either  confirm  the  appellant'.  Hat  or  aerre  hi.  owr ihd 
In  accordance  with  Form  I30A  within  ten  da.,  .hall  be  deemed  to  ronfw 
the  list  submitted  by  the  appellant;  - 

(3)  upon  receiving  the  list  from  the  respondent,  or  respondent** 
caae  may  be,  or  If  the  ten  daya  referred  to  In  nile  498A(2)  have  expired, 
appellant,  subject  to  rule  498(4)  shall  order  all  of  the  evidence  not  agre* 
to  be  deleted  and  shall  ineSude  In  the  appeal  book  all  eihtbits  not  agreed 
be  deleted; 

(4)  In  the  disposition  of  the  costa  of  the  appeal,  the  Court  may  have 
regard  to  the  certificates  referred  to  in  this  rule.  [New,  O.  Reg.  520/78,  *. 
Ca.1 

Rule  4tt  (2)  the  appellant  shall,  within  thirty  days  after  setting  down  the 
appeal,  or  within  fifteen  days  after  the  evidence  ia  ready, 
whichever  la  later,  cause  to  be  filed  with  the  Registrar  the 
record,  exhibits  and  evidence,  not  agreed  to  be  deleted,  the 
certificate  or  certificates,  as  the  care  may  be,  referred  to  in 
rule  498A,  and  proof  of  service  of  the  appellant’s  Statement, 
referred  to  In  rule  501,  and  all  such  other  papers  as  are  nec¬ 
essary  for  the  hearing  of  the  appeal  and  lodge  with  the 
Registrar,  in  the  care  of  an  appeal  to  the  Court  of  Appeal, 
five  copies  and,  in  the  case  of  an  appeal  to  the  Divisional 
Court,  three  copies,  of  the  appellant's  Statement  referred  to 
In  rule  501  and  of  an  appeal  book  for  the  use  of  the  court, 
each  appeal  book  containing  in  the  order  shown; 

(I)  an  index, 

(II)  the  notice  of  appeal, 

(III)  the  pleadings, 

(lv)  the  judgment  or  order  appealed  from, 

(v)  the  reasons  for  judgment, 

(vl)  such  of  the  exhibits  filed  as  are  documents  or  parts  of 
documents  and  which  are  material  to  the  hearing  of  the 
appeal  and  which  have  not  been  agreed  to  be  deleted  In 
order  of  the  dates  of  such  documents;  provided,  how- 
ever,  that  documents  having  common  characteristics 
may  be  arranged  In  separate  groups  In  order  of  their 
dates,  If  any, 

(vil)  the  evidence  when  not  transcribed  by  a  reporter, 

(vlll)  the  certificates  referred  to  in  rule  498A, 


DIES 


62.06  (1) 
(2) 


Rule  498  (2) 
Rule  498(4) 


62.06  Perfecting  Appeals 

(1)  The  appellant  shall,  within  30  days  after  filing  the 
Notice  of  Appeal,  or  within  15  days  after  the  evidence  has 
been  transcribed,  whichever  is  later,  cause  to  be  forwarded 
to  the  Registrar  the  trial  record  and  the  original  exhibits  and 
shall  file  with  the  Registrar  the  certificates  or  agreement 
referred  to  in  Rule  62.05  and  shall  deposit  with  the  Registrar 
in  the  case  of  an  appeal  to  the  Court  of  Appeal  five  copies 
and,  in  the  case  of  an  appeal  to  the  Divisional  Court,  three 
copies  of  the  following: 

(a)  the  appeal  books; 

(b)  the  evidence ;  and 

(c)  the  Appellant’s  Statement. 

(2)  Where  compliance  with  the  rules  as  to  the  appeal 
books  or  transcripts  of  evidence  would  cause  undue  expense 
or  delay,  a  judge  of  the  appropriate  appellate  court  may  give 
special  directions. 


RI'LE  493 

(2)  the  appellant  shall,  within  thirty  daya  after  getting  down  the 
appeal,  or  within  fifteen  daya  after  the  evidence  In  ready, 
whichever  la  later,  cause  to  be  filed  with  the  Regir'-ar  the 
record,  eihibits  and  evidence,  not  agreed  to  be  deleted,  the 
certificate  or  certificates,  as  the  case  may  be,  referred  to  In 
rule  498A,  and  proof  of  service  of  the  appellant's  Statement, 
referred  to  in  rule  601,  and  all  such  other  papers  as  are  nec¬ 
essary  for  the  hearing  of  the  appeal  and  lodge  wuh  the 
Registrar,  in  the  case  of  an  appeal  to  the  Court  of  Appeal, 
five  copies  and,  in  the  case  of  an  appeal  to  the  Divisional 
Court,  three  copies,  of  the  appellant's  Statement  referred  to 
In  rule  601  and  of  an  appeal  book  for  the  use  of  the  court, 
each  appeal  book  containing  in  the  order  shown: 

(I)  an  index, 

(il)  the  notice  of  appeal, 

(ill)  the  pleadings, 

(lv)  the  judgment  or  order  appealed  from, 

(v)  the  reasons  for  judgment, 

(vl)  such  of  the  eihibits  filed  as  are  documents  or  parts  of 
documents  and  which  are  material  to  the  hearing  of  the 
appeal  and  which  have  not  been  agreed  to  be  deleted  in 
order  of  the  dates  of  such  documents;  provided,  how¬ 
ever,  that  documents  having  common  characteristics 
may  be  arranged  in  separate  groups  in  order  of  their 
dates,  if  any, 

(vli)  the  evidence  when  not  transcribed  hy  a  reporter, 

(vlil)  the  certificates  referred  to  In  rule  498A, 

(li)  any  other  document  material  to  the  hearing  of  tfe 
appeal: 

(4)  wnere  compliance  with  the  rules  as  to  the  appesl  books,  sv 
transcripts  of  evidence,  would  cause  undue  expense  or  dels?, 
a  Judge  of  the  Appellate  Court  mav  give  sneclsl  HlreriUn. 


NOTFS 


(3) 


Rule  498  (3) ,  (5) 


pi'LF  f 2 . or  cnirrrii'EP 

(3)  As  soon  as  the  record,  exhibits  and  the  certificates 
or  agreement  referred  to  in  Rule  62  05  have  been  filed,  and 
the  appeal  books,  the  evidence  and  the  Appellant’s  Statement 
have  been  deposited  with  the  Requistrar,  with  proof  of  service 
on  all  other  parties  to  the  appeal,  the  appeal  shall  be  deemed 
to  be  perfected  and. 


PULE  m  CONTINUED 

(3)  the  appellant  shall,  contemporaneously  with  the  iodfinf  w 
the  appeal  book  with  the  Refiatrar,  serve  each  of  the  other 
parties  with  a  copy  thereof,  together  with  a  copy  of  the  evi¬ 
dence  not  agreed  to  be  deleted; 


(a)  not  later  than  5  days  after  the  appeal  is 
perfected,  the  appellant  shall  serve  all  other 
parties  to  the  appeal  with  a  notice  of  the 
date  upon  which  it  was  so  perfected,  and 
file  such  notice  with  proof  of  service;  and 

(b)  subject  to  clause  (c),  appeals  to  the  Court  of 
Appeal  perfected  on  or  before  the  last  day 
of  any  month  shall  be  placed  on  the  list  of 
cases  to  be  heard  in  the  second  month  there¬ 
after  in  which  appeals  are  to  be  heard;  and 

(c)  appeals  to  the  Court  of  Appeal  perfected  in 
June  shall  be  placed  on  the  list  of  cases  to 
be  heard  in  September;  and 


(6)  as  soon  as  the  record,  exhibits,  proof  of  service  of  the  sjprt- 
lant’s  Statement  and  the  certificates  referred  to  In  rule  DU 
have  been  filed,  and  the  appeal  book  and  evidence  not  screed 
to  be  deleted  have  been  lodged  with  the  Registrar,  the  appeal 
shall  be  deemed  to  be  perfected,  and 
SI)  the  Reffistrar  shall  forthwith  notify  all  partis*  to  thr 
appeal,  by  mall,  of  the  date  upon  which  the  appeal  was 
so  perfected,  and 

(II)  subject  to  clause  (III)  appeals  to  the  Court  of  Appeal  pm 
fee  ted  on  or  before  the  last  day  of  any  month  shall  be 
placed  on  the  list  of  cases  to  be  heard  In  the  wrest 
month  thereafter  In  which  appeals  are  to  be  heard,  sat 
(ill)  appeals  to  the  Court  of  Appeal  perfected  In  June  shall  It 
placed  on  the  list  of  eases  to  be  heard  In  September,  id 
(lv)  an  appeal  to  the  Divisional  Court  shall,  on  the  flftesatb 
day  after  It  1s  perfected,  be  placed  on  the  list  sf  esse*  Is 
be  heard  at  the  appropriate  place  of  heart nf.  jAmended. 
O.  Reps.  115/72,  s.  7;  437/73.  s.  3;  106m.  a.  25;  525m.  a 
22.) 


(d)  an  appeal  to  the  Divisional  Court  shall,  on  the 
15th  day  after  it  is  perfected,  be  placed  on 
the  list  of  cases  to  be  heard  at  the  appropriate 
place  of  hearing. 


NQIES 


62.07  (1) 


Rule  498(2) 


62.07  Appeal  Books 

(I)  The  appeal  books  shall  contain,  in  the  following 
order: 

(a)  an  index; 

(b)  the  Notice  of  Appeal  and  any  Supplementary 
Notice  of  Appeal,  Notice  of  Cross-Appeal  or 
Notice  of  Contention; 

(c)  the  pleadings; 

(d)  the  judgment  appealed  from ; 

(e)  the  reasons  for  judgment ; 

(0  such  of  the  exhibits  filed  as  are  documents  or 
parts  of  documents  and  which  are  material  to 
the  hearing  of  the  appeal  in  order  of  the  dates 
of  such  documents;  provided,  however,  that 
documents  having  common  characteristics 
may  be  arranged  in  separate  groups  in  order 
of  their  dates; 

(g)  any  affidavit  evidence; 

(h)  the  certificates  referred  to  in  Rule  62.05,  or 
an  agreement  as  to  the  contents  of  the  Appeal 
Books  and  Evidence; 

(i)  any  order  made  in  respect  of  the  conduct  of 
the  appeal; 


(2)  Within  ten  day.  a/Ur  receipt  of  the  ll>t  of  the  ^*11*1^  tU 
respondent,  or  respondent*,  u  the  cue  may  be,  shall  either  serve  •*  s* 
other  parties  a  list  certified  in  accordance  with  Form  I30A  confirming  U» 
appeilant  0  list  or  serve  on  ail  other  parties  a  list  certified  In  accord*** 
with  Y  orm  130A  of  any  additions  to,  or  deletion*  from,  the  appellant's  IH 
of  exhibits  and  evidence  which  may  be  necessary  for  the  appeal.  A  respsw 
dent  who  does  not  either  confirm  the  appellant's  list  or  serve  his  own  IW 
n  accordance  with  Form  130A  within  ten  days  shall  be  deemed  to  c onflrw 
the  list  submitted  by  the  appellant; 


0)  any  other  document  relevant  to  the  hearing  of 
an  appeal. 


NOTFS 


(2)  The  Appeal  Books  may,  at  the  option  of  the 
appellant,  be  completed  in  compliance  with  the  Rules  of 
the  Supreme  Court  of  Canada  relating  to  an  appeal  case. 

(3)  The  solicitor  or  the  appellant  shall  include  in  the 
Appeal  Books  a  certificate  signed  by  him,  or  someone  autho¬ 
rized  by  him,  certifying  to  the  completeness  and  legibility 
of  the  contents  and  the  Registrar  may  refuse  to  accept  the 
Appeal  Books  if  they  do  not  comply  with  these  rules  or  are 
not  readily  legible. 


NOTFS 


62.08 


Rule  501 (1) 


62.08  Appellant’s  Statement 

A  statement  signed  by  counsel  for  the  appellant  or 
some  person  specifically  authorized  by  counsel  entitled 
“Appellant’s  Statement”  shall  state  who  is  appealing,  the 
court  appealed  from  and  the  result  in  the  court  below,  and 
shall  consist  of  four  parts  and  schedules  as  follows: 

Part  I.  A  concise  summary  of  all  relevant  facts  with 
such  reference  to  the  evidence  by  page  and  line 
as  may  be  necessary. 

Part  II.  A  concise  statement  setting  out  clearly  and  particu¬ 
larly  in  what  respect  the  judgment  appealed  from 
is  alleged  to  be  erroneous. 

Part  III.  A  concise  statement  of  the  law  relied  upon  in 
support  of  each  issue  raised  in  Part  II,  including 
the  cases  and  authorities  intended  to  be  cited  relat¬ 
ing  to  that  issue. 


Rule  501 


lodrt  with  th#  - *PP*n«nt  shaJI 

following:  31  “nd.r  numbered  purl.,  the 

'  below"  ,h*  “urt  •****  from,  end  the  r»ul,  In  lb.  court 

"■  I',°"Cl*t  “T™'7  °' ,h*  •>»  leeuee  on  the  wool 

Jth  .uch  reference  to  the  erldence  b,  pc,e  .nH  lln,  „  be^i 

"if*  !*  •*ch  kelnf  followed  b,  .  eoneUe  Bole- 

wnt  of  the  I..,  indudlnf  ca»c  end  .uthorltlee,  relalln,  to  lilt 

IV  L‘kTm""  °f  lh'  0ni'r  th*  wellote  court  will  be  ukod  to 


Part  IV.  A  concise  statement  of  the  order  that  the  appellate 
court  will  be  asked  to  make,  including  any  special 
disposition  with  regard  to  costs. 


Schedule  A.  List  of  authorities  referred  to. 


Schedule  B.  The  text  of  all  relevant  provisions  of  Statutes 
or  Regulations  (or  copies  of  the  complete 
Statute  or  Regulation  may  be  filed  and  served 
with  the  Statement). 


NOTFS 


62.09  (1) 


62.09  Respondent's  Statement 

<  I )  Every  respondent  shall  deposit  with  the  Registrar 
in  the  case  of  an  appeal  to  the  Court  of  Appeal  live  copies 
and  in  the  case  of  an  appeal  to  the  Divisional  Court,  three 
copies,  and  shall  serve  upon  the  appellant  and  all’ other 
parties  to  the  appeal  a  statement  signed  by  counsel  for  the 
respondent  or  by  some  person  specifically  authorized  by 
counsel  entitled  "Respondent's  Statement"  which  shall  con¬ 
sist  of  four  parts  and  schedules  as  follows: 

Part  I.  A  statement  of  the  facts  in  the  appellant's  summary 
of  relevant  facts  which  the  respondent  accepts  as 
correct  and  those  facts  with  which  he  disagrees  and 
a  concise  summary  of  any  additional  facts  relied 
upon  with  such  reference  to  the  evidence  by  page 
and  Une  as  may  be  necessary. 

Part  II.  The  position  of  the  respondent  with  respect  to  the 
issues  raised  by  the  appellant,  each  issue  being 
followed  by  a  concise  statement  of  the  law  bearing 
on  the  issue,  including  case  and  authorities,  relating 
to  that  issue. 

Part  III.  Any  additional  issues  intended  to  be  raised  by  the 
respondent,  each  issue  being  followed  by  a  concise 
statement  of  the  law  bearing  on  the  issue,  including 
cases  and  authorities  relating  to  that  issue. 

Part  IV.  A  concise  statement  of  the  order  that  the  appellate 
court  will  be  asked  to  make,  including  any  special 
disposition  with  regard  to  costs. 

Schedule  A.  List  of  authorities  referred  to. 

Schedule  B.  The  text  of  all  relevant  provisions  of  Statutes 
or  Regulations  (or  copies  of  the  complete 
Statute  or  Regulation  may  be  filed  and  served 
with  the  StatementV 


Rule  501(2) 


^ULE  501 

(2)  Every  respondent  shall  lodge  with  the  Registrar  a  similar  nu 
of  legible  copies  of  a  statement,  signed  by  counsel,  or  by  some  persor 
cifkaily  authorised  by  counsel,  entitled  "Respondent's  Statement” 
lalning,  under  numbered  parts,  the  following: 

I-  (a)  A  statement  of  the  facts  In  the  appellant's  summary  of  the 
vant  facts  which  the  respondent  accepts  as  correct;  and  those 
with  which  he  disagrees; 


II  HI 


HIES 


(21 

Rule 

(3) 

Rule 

(4) 

Rule 

RULE  F2.09  WTINUFJl 

(2)  Where  a  respondent  has,  pursuant  to  Rule  62.03, 
given  notice  of  cross-appeal, 

(a)  his  statement  as  an  appellant  by  cross-appeal 
shall  be  delivered  with  or  incorporated  in  his 
Respondent's  Statement;  and 

(b)  the  appellant  shall  deliver  his  statement  as 
a  respondent  by  cross-appeal  within  5  days 
from  the  receipt  of  the  Respondent’s  State¬ 
ment. 

(3)  In  an  appeal  to  the  Court  of  Appeal  a  Respondent  s 
Statement  shall  be  served  and  deposited  with  proof  of  service 
upon  each  of  the  other  parties  to  the  appeal  not  later  than 
the  20th  day  of  the  month  preceding  the  month  in  which  the 
appeal  is  listed  to  be  heard. 

(4)  In  an  appeal  to  the  Divisional  Court  the  Respon¬ 
dent's  Statement  shall  be  served  and  deposited  with  proof  of 
service  not  later  than  14  days  after  the  appeal  is  perfected. 


501(6) 

501(4) 

501(5) 


It)  In  an  anneal  to  the  Court  of  Anneal  a  Respondent',  Statement 
shall  be  lodged  and  served  unon  each  of  the  other  nnrtles  to  the  anneal  net 
later  than  the  20th  day  of  the  month  nrecedlnl  the  month  In  which  the 
appeal  ia  listed  to  be  heard. 

(5)  In  an  appeal  to  the  Divisional  Court  the  Respondent's  SUtemert 
shall  be  lodffed  and  served  within  or  not  later  than  fourteen  days  alter  the 
appeal  is  perfected. 

(6)  Where  a  respondent  has,  pursuant  to  rule  603,  riven  notice  sf 
cross-appeal, 

(a)  his  statement  as  an  appellant  by  cross-appeal  shall  be  deliv¬ 
ered  with  or  Incorporated  In  hla  Respondent’s  Statement 
and 

(b)  the  appellant  shall  deliver  hla  statement  as  a  respondent  hr 
cross-appeal  within  five  days  from  the  date  on  which  the 
Respondent's  Statement  Is  due. 


<270 

NOTFS 


62.10 


Rules  502;  502a 


62.10  Failure  to  Perfect  Appeal 

(1)  If  an  appeal  to  an  appellate  court  is  not  perfected 
within  the  time  prescribed  or  allowed,  the  respondent  may 
apply  to  the  Registrar,  on  10  days  notice  to  the  appellant, 
to  have  the  appeal  dismissed  as  an  abandoned  appeal,  and, 
if  he  is  also  an  appellant  by  cross-appeal,  he  may  move  before 
a  judge  of  the  appellate  court  for  directions  in  respect  of  the 
cross-appeal. 

(2)  If  the  appellant  does  not  order  the  evidence  in 
compliance  with  his  undertaking  and  file  proof  thereof 
within  the  required  time,  the  Registrar,  on  10  days  notice 
to  the  appellant,  may  order  that  the  appeal  be  dismissed  as 
an  abandoned  appeal,  unless  otherwise  ordered  by  a  judge 
of  the  appropriate  appellate  court. 

(3)  If  the  appeal  is  not  perfected  by  the  appellant 
within  30  days  after  notification  by  the  court  reporter  that 
the  evidence  has  been  transcribed,  the  Registrar  may  give 
notice  to  the  appellant  that,  unless  the  appeal  be  perfected 
within  10  days  thereafter,  the  appeal  will  be  dismissed  as 
an  abandoned  appeal. 

(4)  If  the  appeal  is  not  perfected  within  the  10  days 
from  the  giving  of  either  of  such  notices  or  within  such 
further  time  as  is  allowed  by  a  judge  of  the  appropriate 
appellate  court,  the  Registrar  shall  dismiss  the  appeal  as  an 
abandoned  appeal  with  costs  to  be  taxed  and  shall  issue  a 
Certificate  of  Dismissal  (Form  62G.) 


Rule  502 

602.— (1)  If  an  appeal  to  an  appellate  court  la  not  perfected laa 
required  within  the  time  prescribed  or  allowed  the  respondent  mar  ft** 
ten  clear  days  notice  to  the  appellant  of  an  application  to  the  Reftstrar  la 
have  the  appeal  dismissed  as  an  abandoned  appeal,  and  If  he  3s  also  sa 
appellant  by  cross-appeal,  he  may  move  before  a  judfe  of  the  appeljw* 
court  for  directions  in  respect  of  the  croee-appeal.  (Amended,  O.  Kef- 
437/73,  a.  6.) 

(2)  If  the  appeal  la  not  perfected  by  the  appellant  within  one  year  of 
the  filing  of  the  notice  of  appeal  or  within  such  longer  time  as  has  been 
Hied  by  a  judge  of  the  appropriate  appellate  court  or  an  appellant  haa  not 
Hied  coplea  of  the  evidence  within  30  daya  after  notification  by  the  court 
reporter  that  the  evidence  haa  been  transcribed,  the  Registrar  may  give 
notice  to  the  appellant  that,  unleaa  the  appeal  be  perfected  within  ten  days 
(hereafter,  the  appeal  will  be  dlamisaed  as  an  abandoned  appeal. 

| Amended,  O.  Reg.  620/78,  a.  24.] 

(3)  If  the  appeal  is  not  perfected  within  the  ten  days  from  the  giving  of 
either  of  such  notices  or  within  such  further  time  as  is  allowed  by  a  Judge 
of  the  appellate  court  the  Registrar  shall  dismiss  the  appeal  as  an  aban¬ 
doned  appeal  with  costs  to  be  Used  and  shell  Issue  a  certificate  accord¬ 
ingly  (Form  131).  (Amended,  O.  Reg.  116/72,  s.  7.) 

Rule  502a 

602a.— (1)  If  the  appellant  has  not  left  with  the  Registrar  proof  that 
the  copies  of  the  evidence  not  agreed  to  be  deleted  pursuant  to  rule  498A 
have  been  ordered  within  the  time  prescribed  by  rale  498  (1),  or  within 
such  longer  time  as  has  been  fixed  by  a  Judge  of  the  Appellate  Court,  the 
respondent  may  give  ten  clear  days'  notice  to  the  appellant  of  an  applica¬ 
tion  to  the  Registrar  to  have  the  appeal  dismissed  as  an  abandoned  appeal, 
and,  if  he  is  also  an  appellant  by  cross-appeal,  he  may  move  before  a  Judge 
of  the  Appellate  Court  for  directions  in  respect  of  the  cross-appeal; 

(2)  If  the  appellant  has  not  left  with  the  Registrar  such  proof  within 
the  ten  days  from  the  giving  of  such  notice,  or  within  such  further  time  as 
li  allowed  by  a  Judge  of  the  Appellate  Court,  the  Registrar  shall  dismiss 
the  appeal  as  an  abandoned  appeal  with  costa  to  be  taxed  and  shall  Issue  a 
certificate  accordingly.  (New,  O.  Reg.  529/78,  a.  26. 1 


62.12 


Rule  515 


,27/ 


NOTFS 


APPEALS  TO  AN  APPELLATE  COURT  RULE  62 

62.1 1  Appellant  May  Discontinue 

(1)  An  appellant  may  discontinue  his  appeal  by  filing 
with  the  Registrar  and  serving  upon  the  respondent  a  notice, 
signed  by  the  appellant  or  his  solicitor,  stating  that  he  has 
so  discontinued  it  and  thereupon  the  appeal  is  at  an  end, 
and  the  respondent  is  entitled  to  his  costs  of  the  appeal 
unless  within  1 5  days  the  respondent  applies  to  a  judge  of 
the  appellate  court  for  directions. 

(2)  Where  an  appeal  is  discontinued  or  abandoned,  a 
respondent  who  has  cross-appealed  may  deliver  a  Notice  of 
Election  to  Proceed  (Form  62H)  within  15  days  thereafter, 
in  which  case  he  shall  also  file  an  undertaking  to  pay  for 
the  evidence  not  already  prepared.  In  default  of  so  doing, 
the  cross-appeal  shall  be  deemed  to  be  discontinued  without 
costs  unless  otherwise  ordered  by  a  judge  of  the  appropriate 
appellate  court. 

62.12  Appeals  from  i  Final  Judgment  or  Order  of  a  Master,  Local 
Judge,  Local  Master  or  other  Officer. 

A  person  affected  by  a  final  judgment  or  order  of  a 
master,  local  judge,  local  master  or  other  officer  may  appeal 
therefrom  to  the  Divisional  Court  and  the  provisions  of 
Rule  62  in  so  far  as  they  apply  to  an  appeal  to  the  Divisional 
Court  shall  apply  to  any  such  appeal. 

t 

62.13  Motion  for  Leave  to  Appeal  from  any  Judgment  or  Order 
of  the  Divisional  Court 

( 1 )  An  appeal  to  the  Court  of  Appeal  from  any  judg¬ 
ment  or  an  order  of  the  Divisional  Court  shall  not  lie  unless 
leave  to  appeal  shall  have  been  granted  by  the  Court  of  Appeal. 


Rule  515 

515.  A  person  affected  by  a  final  judgment  or  order  of  the  Master, 
local  judge,  local  master  or  other  officer  may  appeal  therefrom  to  the 
DWIilonal  Court  and  ouch  appeal  shall  be  brought  within  the  time  and 
upon  the  like  notice  and  proceeding  as  in  cases  of  appeals  to  an  appellate 
court.  (Amended,  O.  Reg.  115/72,  a.  14. J 

*Rule  499b 

499b.—  (1)  An  appeal  to  the  Court  of  Appeal  from  any  judgment  m 
order  of  the  Divisional  Court  shall  not  lie  unless  leave  to  appeal  shall  havv 
been  granted  by  the  Court  of  Appeal. 

(2)  An  application  for  leave  to  appeal  shall  be  made  by  notice  s i 
motion  eerved  upon  all  parties  within  15  days  after  the  date  of  the  judg 
ment  or  order  sought  to  be  appealed  from  and  returnable  within  30  (far* 
after  the  date  of  the  judgment  or  order  sought  to  be  appealed  from  or  suck 
further  time  as  is  allowed  by  the  court  hearing  the  application  for  lea»r  Is 
appeal.  (Amended,  O.  Reg.  628/70,  a.  14.) 

43)  If  leave  be  granted  a  notice  of  appeal  shall  be  served  and  set  ds** 
within  seven  days  thereafter. 

(4)  Eicept  as  provided  in  sub-nile  (2),  rules  497b  and  498  apply.  (0 
Reg.  115/72,  s.  7.1 


(2)  The  motion  for  leave  shall  be  made  within  15  days 
and  returnable  within  30  days  after  the  date  of  the  judgment 
or  order  sought  to  be  appealed  from. 

(3)  If  leave  be  granted,  the  Notice  of  Appeal  shall  be 
served  and  the  appeal  set  down  within  7  days  after  the  grant¬ 
ing  of  leave. 

(4)  Except  as  provided  in  this  sub-rule,  the  provisions 
of  Rule  62  shall  apply  to  any  such  appeal. 


m 
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63 


63.01  (1)  Rule  514  (1) 

(3)  Rules  220;  514(2) 

APPEALS 


RULE  63  APPEALS  FROM  INTERLOCUTORY  JUDGMENTS 
OR  ORDERS  IN  THE  SUPREME  COURT 

63.01  Appeal  from  an  Interlocutory  Judgment  or  Order  of  a  Master, 
Local  Judge,  Local  Master  or  other  Officer 

( 1 )  Except  in  the  case  of  an  interim  order  in  respect  of 
any  claim  made  in  a  divorce  proceeding,  a  person  affected  by 
an  interlocutory  judgment  or  order  of  a  master,  local  judge, 
local  master  or  other  officer  may  appeal  therefrom  to  a  judge 
of  the  High  Court. 

(2)  An  appeal  may  be  made  notwithstanding  that  the 
judgment  or  order  was  in  respect  of  a  proceeding  as  to  which 
the  master,  local  judge,  local  master  or  other  officer  had 
jurisdiction  only  by  consent. 

(3)  The  appeal  shall  be  on  notice  setting  out  the 
grounds  of  the  appeal,  served  within  7  days  and  returnable 
within  1 4  days  after  the  judgment  or  order  was  made. 


Mule  514 

614.— (I >  Except  in  the  case  of  an  interim  order  for  corollary  relief 
under  the  Divorce  Act  (Canada),  a  person  affected  by  an  interlocutory 
judgment  or  order  made  by  the  Mauler,  local  judge,  local  muter  or  other 
officer,  may  appeal  therefrom  to  a  judfe.  I  Amended,  O.  Keg.  620/78,  a.  28.  | 

(2)  The  appeal  shall  he  by  motion,  on  notice  served  within  four  days 
and  returnable  within  ten  days  after  the  decision  complained  of  provided 
Ihat  an  appeal  brouRht  under  Rule  2.19  may  be  returnable  at  the  neat  ait- 
linn  of  the  court  held  pursuant  to  the  said  rule  where  such  aitfinfa  com¬ 
mences  more  than  four  days  after  the  decision  appealed  from,  or  if  four 
days  or  less,  at  the  next  following  sittings. 

(1)  The  appeal  is  not  a  stay  of  proceedings  unless  ordered  by  a  Judge  or 
by  the  officer  whose  decision  is  complained  of.  (Amended.  O.  Ret 
116/72.8.12.1 

I4)| Revoked,  O.  Reg.  106/75,  s.  28. 1 
Rule  220 

ln*S!d  to'b7CS.°,m0“”  b*  -P~U>  «h,  pou* 


63.02(1) 


NOTFS 

63.02  Record 

(1)  Where  an  appeal  is  t^ken  to  a  judge  of  the  High 
Court,  the  appellant  shall,  on  or  before  the  day  prior  to 
the  hearing  of  the  appeal,  transmit  to  the  registrar  for  the 
use  of  the  court  and  furnish  to  each  respondent  a  copy  of 
the  record  containing  copies  of  documents  in  the  following 
order: 

(a)  An  index; 

(b)  The  Notice  of  Appeal; 

(c)  The  judgment  or  order  appealed  from  and 
the  reasons  for  the  decision,  if  any; 

(d)  Such  of  the  material  filed  in  the  proceeding 
as  is  necessary  for  the  due  hearing  of  the 
appeal;  and 

(e)  A  concise  statement,  without  argument,  of 
the  facts  and  law  relied  on  by  the  appellant. 

(2)  In  all  such  cases  each  respondent  shall,  on  or 
before  the  day  prior  to  the  hearing  of  the  appeal,  transmit 
to  the  registrar  one  copy  for  the  use  of  the  court  and  furnish 
to  each  of  the  other  parties  one  copy  of  a  concise  statement, 
without  argument,  of  the  facts  and  law  relied  on  by  him. 

(3)  A  judge  of  the  High  Court  may  dispense  with 
compliance  with  this  sub-rule  either  in  whole  or  in  part. 


Rule  238 


Rule  238 

238.— (1)  In  all  cases,  except  u  hereinafter  provided,  where  an  appeal 
Is  taken  to  a  judge  of  the  Supreme  Court  and  In  all  cases  where  a  motion  Is 
made  under  sub-rules  (1).  (2).  (7),  (9)  or  (10)  of  rule  607,  rules  611,  612  or 
629,  the  appellant  or  the  applicant,  as  the  case  may  be.  shall  on  or  before 
the  day  prior  to  the  hearing  of  the  appeal  or  motion,  transmit  to  the 
Registrar  sufficient  copies  for  the  use  of  the  court  and  fUmish  to  each 
respondent  a  record  containing  copies  of  documents  in  the  following 
order: 

(A)  1.  An  Index. 

2.  The  notice  of  appeal  or  originating  notice. 

3.  In  the  case  of  an  appeal,  the  judgment  or  order  appealed 
from  and  the  reasons  for  judgment.  If  any. 

4.  Such  of  the  material  as  Is  necessary  for  the  due  hearing 
of  the  appeal  or  motion. 

(B)  A  concise  statement,  without  argument,  of  the  facts  and  law 
relied  on  by  the  appellant  or  applicant. 

(2)  In  all  such  cases  each  respondent  shall  on  or  before  the  day  prior 
to  the  appeal  or  motion  coming  on  for  hearing, 

(a)  furnish  to  the  appellant  or  applicant  two  copies  of  any  new 
material  filed  by  him  for  use  on  the  appeal  or  motion;  and 

(b)  transmit  to  the  Registrar  sufficient  copies  for  the  use  of  the 
court  and  furnish  to  each  of  the  other  parties  one  copy  of 
(I)  any  new  material  filed  by  him  for  use  on  the  appeal  sr 

motion  and 

(ii)  a  concise  statement,  without  argument,  of  the  facts  and 

law  relied  on  by  him. 

(3)  This  rule  does  not  apply  to  appeals  under  sub-role  (2)  of  role  4W  or 

role  514  nor  to  appeals  from  a  taxing  officer. 

(4)  A  judge  may  dispense  with  compliance  with  this  role  either  la 
whole  or  In  part.  I  Amended,  O.  Reg.  1 15/72,  §.  6.1 
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63.03 


Rule  499 


63.03  Motion  for  Leave  to  Appeal  from  an  Interlocutory  Judgment 
or  Order  of  a  Judge  of  the  High  Court 

( 1 )  An  appeal  from  an  interlocutory  judgment  or  order 
of  a  judge  of  the  High  Court,  other  than  an  appeal  from  an 
interim  order  in  respect  of  any  claim  made  in  a  divorce  pro¬ 
ceeding,  shall  not  lie  unless  leave  to  appeal  therefrom  has 
been  obtained  from  a  judge  of  the  High  Court  other  than  the 
judge  appealed  from. 

(2)  The  motion  for  leave  shall  be  made  within  7  days 
from  the  making  of  the  judgment  or  order  appealed  from 
or  such  further  time  as  is  allowed  by  the  judge  hearing  the 
motion  for  leave  to  appeal. 

(3)  Leave  to  appeal  shall  not  be  granted  unless, 

(a)  there  is  a  conflicting  decision  by  another 
judge  or  court  upon  the  matter  involved  in 
the  proposed  appeal  and  it  is,  in  the  opinion 
of  the  judge  hearing  rhe  motion,  desirable 
that  leave  to  appeal  be  granted;  or 


Rule  499 

499.— (I)  An  appeal  from  an  Interlocutory  Judgment  or  order  of  a 
Judge  of  the  High  Court,  other  than  an  appeal  from  an  interim  order  for 
corollary  relief  under  the  Divorce  Act  (Canada),  ahall  not  lie  unleaa  leave 
to  appeal  therefrom  haa  been  obtained  from  a  Judge  of  the  High  Court 
other  than  the  judge  appealed  from.  (Amended,  O.  Reg.  520/78,  a.  23.] 

(2)  The  application  for  leave  ahall  be  made  within  one  week  from  the 
pronouncing  of  the  order  appealed  from,  or  such  further  time  as  la  allowed 
by  the  judge  hearing  the  application  for  leave  to  appeal. 

(3)  Leave  to  appeal  ahall  not  be  granted  unleaa, 

(a)  there  are  conflicting  decisions  by  a  judge  or  court  upon  the 
matter  Involved  in  the  proposed  appeal  and  It  la  In  the  opin¬ 
ion  of  the  judge  desirable  that  an  appeal  be  allowed,  or 

(b)  there  appear*  to  the  Judge  hearing  the  application  to  be  good 
reason  to  doubt  the  correct neaa  of  the  decision  or  order  In 
question  and  the  appeal  Involves  matters  of  such  Importance 
that  In  the  opinion  of  the  Judge  leave  to  appeal  should  be  giv¬ 
en. 

(4)  The  Judge  granting  leave  ahall  briefly  state  hla  reasons  In  writing. 

(5)  If  leave  be  granted,  the  notice  of  appeal  shall  be  served  and  the 
appeal  set  down  within  seven  days  after  the  granting  of  leave  and  appeal 
books  complying  with  the  requirements  of  rule  498(2)  shall  be  delivered 
within  seven  days  thereafter. 

(•)  Except  as  provided  In  sub- rules  (2)  and  (5),  rules  497b  and  498 
Mply  .  I  Amended,  O.  Ren- 115/72,  s.  7;  933/79,  s.  5.) 


(b)  there  appeal*  to  the  judge  hearing  the  motion 
good  reason  to  doubt  the  correctness  of  the 
order  in  question  and  the  appeal  involves 
matters  of  such  importance  that,  in  his 
opinion,  leave  to  appeal  should  be  granted. 

(4)  The  judge  granting  leave  shall  briefly  state  his 
reasons  in  writing. 


PI'IF  F3.H3  COMTTNI'FD 

(5)  If  leave  be  granted,  the  appeal  shall  be  to  the 
Divisional  Court  and  the  Notice  of  Appeal  shall  be  served 
and  the  appeal  set  down  within  7  days  after  the  granting 
of  leave.  Three  copies  of  the  Appeal  Book,  prepared  in 
compliance  with  Rule  62.07,  shall  be  delivered  within  7 
days  thereafter,  but,  in  the  case  of  an  appeal  from  an  inter¬ 
locutory  order,  the  provisions  of  Rules  62.06  to  62.09 
inclusive  shall  not  apply. 

(6)  Except  as  provided  in  this  sub-rule,  the  provisions 
of  Rule  62  in  so  far  as  they  are  applicable  to  an  appeal  to 
the  Divisional  Court  shall  apply  to  an  appeal  from  an  inter¬ 
locutory  judgment  or  order  of  a  judge  of  the  High  Court. 


Rule  499 

491.— (I)  An  appeal  from  an  Interlocutory  Judgment  or  order  of  a 
judge  of  the  High  Court,  other  than  an  appeal  from  an  interim  order  for 
corollary  relief  under  the  Divorce  Act  (Canada!,  shall  not  lie  unless  leave 
to  appeal  therefrom  ha*  been  obtained  from  a  judge  of  the  High  Court 
other  than  the  judge  appealed  from.  I  Amended,  O.  Reg.  520/78,  a.  23.) 

(2)  The  application  for  leave  ahall  be  made  within  one  week  from  the 
pronouncing  of  the  order  appealed  from,  or  such  further  time  a»  la  allowed 
by  the  judge  hearing  the  application  for  leave  to  appeal. 

(3)  Leave  to  appeal  (hall  not  be  granted  unless. 

(a)  there  are  conflicting  decisions  by  a  judge  or  court  upon  the 
matter  Involved  In  the  proposed  appeal  and  it  is  In  the  opin¬ 
ion  of  the  judge  desirable  that  an  appeal  be  allowed,  or 

(b)  there  appears  to  the  judge  hearing  the  application  to  be  good 
reason  to  doubt  the  correctness  of  the  decision  or  order  >n 
question  and  the  appeal  involves  matters  of  such  Importance 
that  In  the  opinion  of  the  judge  leave  to  appeal  should  be  giv¬ 
en. 

(4)  The  judge  granting  leave  shall  briefly  state  his  reason*  In  writing . 

(5)  If  leave  be  granted,  the  notice  of  appeal  shall  be  served  and  the 
appeal  set  down  within  seven  days  after  the  granting  of  leave  and  appeal 
books  complying  with  the  requirements  of  rule  498(2)  shall  be  delivered 
vilhln  seven  days  thereafter. 

(•)  Except  as  provided  In  sub-rules  (2)  and  (5),  rules  497b  and  498 
apply.  |  Amended.  O.  Regs.  115/72,  s.  7:933/79,  s.  5.1 
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64.01 

64.02(1) 

APPEALS 

RULE  64  STAY  OF  PROCEEDINGS  PENDING  APPEAL 

64.01  Where  Proceedings  are  Stayed  Without  Order 

(1)  Except  in  a  case  where  the  judgment  appealed 
from  is  an  interlocutory  judgment  or  awards  an  injunction, 
a  mandamus,  maintenance  under  the  Divorce  Act  (Canada) 
or  support  under  The  Family  Law  Reform  Act  1978,  or  the 
custody  of  or  access  to  a  child, 

(a)  all  proceedings  to  enforce  the  judgment  and 
all  proceedings  pursuant  to  the  judgment  shall 
be  stayed  for  a  period  of  30  days,  unless  other¬ 
wise  ordered  by  the  judge  or  officer  presiding 
at  the  trial  or  hearing  of  the  proceeding; 

(b)  on  the  serving  and  filing  of  a  Notice  of 
Appeal,  with  proof  of  service,  all  proceedings 
to  enforce  the  judgment  and  all  proceedings 
pursuant  to  the  judgment  shall  be  stayed 
pending  the  disposition  of  the  appeal. 

(2)  This  sub-rule  does  not  apply  to  a  judgment  obtained 
on  consent  or  in  default  of  defence. 

64.02  Where  Proceedings  May  be  Stayed  by  Order 

(1 )  Where  any  order  appealed  from  is  an  interlocutory 
order,  there  shall  be  no  stay  of  proceedings  to  enforce  the 
order  or  of  proceedings  pursuant  to  the  order  pending  the 
disposition  of  an  appeal  therefrom,  unless  ordered  by  the 
judge  or  officer  who  made  the  order  or  by  any  other  judge  or 
officer  having  concurrent  jurisdiction. 

(2)  Where  any  judgment  appealed  from  awards  an 
injunction,  a  mandamus  or  maintenance  under  the  Divorce 
Act  ( Canada )  or  support  under  The  Family  Law  Reform  Act 
1978,  ot  the  custody  of  or  access  to  a  child,  there  shall  be  no 
stay  of  proceedings  to  enforce  the  judgment  or  of  proceedings 
pursuant  to  the  judgment  pending  the  disposition  of  an  appeal 
therefrom  unless  ordered  by  the  judge  presiding  at  the  trial 
or  hearing  of  the  proceeding  or  by  a  judge  of  the  appropriate 
appellate  court. 


Rule  505 

Rules  506  (2) ;  514  (3) 

Rule  506(1) 

Rule  505 

505.  The  judge  at  the  trial  may  stay  the  entry  of  judgment  or  the 
of  execution  for  a  period  not  exceeding  thirty  days,  but  thi«  does  not  P1*" 
vent  the  settlement  of  the  judgment. 


Rule  506 

506. — (1)  If  the  judgment  or  order  appealed  from  awards  a  manda¬ 
mus,  or  an  Inunction,  or  support  under  The  Family  Law  Reform  Act,  1978 
or  maintenance  under  the  Divorce  Act  (Canada),  or  custody  of  or  access  to 
children,  except  as  otherwise  provided  by  statute  execution  thereof  shall 
not  be  stayed  upon  an  appeal  being  set  down,  unless  it  shall  be  otherwise 
ordered  by  the  Judge  appealed  from  or  by  a  Judge  of  the  appellate  court.  In 
ail  other  cases  unless  otherwise  ordered  by  a  judge  of  the  appellate  court, 
upon  an  appeal  being  set  down,  execution  of  the  judgment  appealed  from 
■hall  be  stayed  pending  the  disposition  of  the  appeal.  (Amended,  O.  Regs. 
115/72,  s.  9;  216/78,  s.  16;  251/79,  a.  I.J 

(2)  Where  leave  to  appeal  from  an  Interlocutory  order  Is  granted,  the 
judge  hearing  the  application  may  give  directions  aa  to  staying  proceed¬ 
ings. 


Rule  514 

und.MhT'Dl’.o^  AcMC1^  °.f  ”^7'"'  ”ro""7  ""*f 

judgment  or  order  mode  by  thr  MagteTT!-.  nj'^t  ^  lnuriocutoI7 

-  . . 

IhM  appeal  brought  under .“"''’m ‘ned 
tings  of  the  court  held  pursuant  in  th*  iJ  the  next  alt- 

menrea  more  thl ,£  ,""n"  — 

day#  or  lea.,  at  the  neat  following  alttlnn  “>P'  ^^on,•  or  U  toar 

b,  .be1  Xpr:'blLno,d",i' o,,r  uni'“  •*  •**.  - 

115/72,8.12.)  ‘  complained  of.  (Amended,  O.  Reg. 


I 

I 

I 

I 

I 

I 


NOTFS 


64.03(1) 

(2) 


Rules  505;  508 
Rule  507 


^77 


RULE  FR.02  CONTPHEP 

(3)  No  order  made  in  aid  of  the  enforcement  of  any 
interiocutory  judgment  or  of  any  final  judgment  awarding 
an  injunction,  a  mandamus,  maintenance  or  support  for  a 
spouse  or  child,  or  the  custody  of  or  access  to  a  child  shall 
be  stayed  by  an  appeal  from  such  order,  unless  otherwise 
ordered  by  the  judge  or  officer  who  made  the  order,  or  a 
judge  of  the  appropriate  appellate  court. 

64.03  Effect  of  Stay  of  Proceedings 

(1)  Where  proceedings  are  stayed  by  or  pursuant  to 
this  rule,  the  stay  shall  not  operate  to  prevent  the  settling, 
signing  and  entering  of  the  judgment,  the  issuing  of  any 
Writ  of  Seizure  and  Sale  and  the  filing  thereof  in  the  office 
of  a  sheriff,  or  recording  it  in  a  land  titles  office,  but  no 
other  proceedings  to  enforce  the  judgment  and  no  proceed¬ 
ings  pursuant  to  the  judgment  shall  be  taken  unless  other¬ 
wise  ordered  by  the  judge  or  officer  presiding  at  the  trial 
or  hearing  of  the  proceeding  or  by  a  judge  of  the  appropriate 
appellate  court. 


Rule  505 

605.  The  judge  at  the  trial  may  *tay  the  entry  of  Judgment  or  the 
of  execution  for  a  period  not  exceeding  thirty  days,  but  this  doe*  not  pre¬ 
vent  the  nettlement  of  the  judgment. 


RUl'  where  the  execution  of  .  judrnenl  b  «*««>  P*n‘,,n«  "  *"***; 
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Rule  507 

507.  Where  an  execution  ha*  been  iaaued  and  I*  thereafter  atayed  upon 
an  appeal,  the  appellant  i*  entitled  to  obtain  a  certificate  from  the  Regist- 


^,n,L  l°d"*d  *,th  lh*  *herifr-  th«  ««ctrtk>n  ’ 

*upe reeded,  but  the  execution  debtor  shall  pay  the  pherifT*  fee*  and 
ojm  *>  paid  shall  be  allowed  to  him  aa  part  of  the  costs  of  the  appeal. 


(2)  Where  proceedings  are  stayed  by  or  pursuant  to  this 
rale  and  a  Writ  of  Seizure  and  Sale  has  been  filed  in  the  office 
of  a  sheriff,  the  appellant  is  entitled  to  obtain  a  certificate 
from  the  registrar  that  proceedings  have  been  stayed  pending 
the  appeal  and,  upon  the  certificate  being  filed  with  the 
sheriff,  he  shall  not  commence  or  continue  to  execute  the 
Writ  until  he  is  satisfied  that  the  appeal  has  been  dismissed. 


64.04  When  Writ  of  Seizure  and  Sale  May  be  Set  Aside 

Nothing  in  this  rale  shall  prevent  the  court  from  setting 
aside  the  issuance  and  filing  of  a  Writ  of  Seizure  and  Sale 
upon  the  appellant  furnishing  proper  and  sufficient  security 
in  lieu  thereof. 
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PARTICULAR  PROCEEDINGS 


65 


65.01(1) 

(2)  (a) 
(b) 

(3) 


Rule  464 
Rule  465(1) 
Rule  465(2) 
Rule  466(1) (a) 


RULE  65  MORTGAGE  ACTIONS 

65.01  Foreclosure  Actions 

( 1 )  What  Claims  may  be  Joined 

A  mortgagee  may,  in  an  action  for  foreclosure 
of  the  equity  of  redemption,  claim  payment  of  the  mortgage 
debt  by  any  party  personally  liable  therefor  and  possession 
of  the  mortgaged  property. 

(2)  All  Persons  to  be  Joined 

(a)  Unless,  by  reason  of  their  number  or  other¬ 
wise,  it  is  expedient  to  commence  the  action 
without  making  subsequent  encumbrancers 
defendants,  all  persons  who  may  be  interested 
in  the  equity  of  redemption  shall  be  made 
defendants  in  an  action  for  foreclosure. 

(b)  Where  an  action  for  foreclosure  is  commenced 
without  making  subsequent  encumbrancers 
defendants,  the  plaintiff  may,  upon  obtaining 
judgment  with  a  reference,  apply  to  the 
master  on  the  reference  to  add  the  subsequent 
encumbrancers  as  defendants;  but  the  master 
may,  in  his  discretion,  ditallow  the  additional 
costs  occasioned  thereby  where  he  considers 
that  such  procedure  was  adopted  without 
sufficient  reason. 

(3)  Right  to  Redeem  must  be  Requested 

Where  a  defendant  in  an  action  for  foreclosure 
requests  the  right  to  redeem  the  mortgaged  property,  he  shall 
within  the  time  limited  for  his  defence,  and  whether  a  State¬ 
ment  of  Defence  is  delivered  or  not,  file  a  ReqQest  to  Redeem 
(Form  65A)  and,  where  the  defendant  filing  such  Request 
is  a  subsequent  encumbrancer,  the  Request  shall  contain 
particulars  of  his  claim  verified  by  an  affidavit. 


MORTGAGE  ACTIONS 


Rule  464 

464.  A  mortgagee  may  in  an  action  claim  foreclosure  of  the  equity  of 
redemption  or  a  tale  of  the  mortgage  premises  and  payment  of  the  mort¬ 
gage  debt  by  any  party  personally  liable  therefor  and  possession  of  the 
mortgaged  premiaea.  The  writ  nhall  be  endorsed  in  accordance  with  the 
form  applicable  thereto. 


Rule  465 

465. — 411  Subject  to  sub-rule  42),  in  an  action  for  foreclosure  all  per¬ 
sona  interested  in  the  equity  of  redemption  shall  be  made  defendants  by 
writ. 

(2)  Where  by  reason  of  their  number  or  otherwise  it  is  expedient  to 
institute  the  action  without  making  subsequent  encumbrancers  defen¬ 
dants  by  writ  the  plaintiff  may,  upon  obtaining  judgment  with  a  refer¬ 
ence,  apply  to  add  the  subsequent  encumbrancers  as  defendants  In  the 
Maater's  Office  but  where  the  Master  considers  that  such  alternative  pro¬ 
cedure  waa  taken  without  sufficient  reason  he  piay,  in  his  discretion,  dis¬ 
allow  the  additional  coats  occasioned  thereby. 


1.1*.  "  '  -  ue.enoam  oy  writ  in  an  action  for  foreclosure  or 

u  °W"t“nl1'  10  rwi"m  lh«  "»rt,a,ed  property,  he  .hell 
wllhin  Ihe  time  limited  for  appearance  end,  whether  an  appearance  I. 
entered  or  not,  file  a  natlce  to  that  effect  and  (Ivin,  hie  addreaa  and  nam. 
In,  a  place  wllhin  Onlerlo  to  be  called  hie  addreaa  for  aervlce  end  who 
Ihe  defendant  filial,  auch  notice  la  a  aubaeqoenl  encumbrancer  llw  notice 
ahall  contain  particular!  of  hie  claim  .erilled  by  affidavit  lAnlml.?  n 
Re,a.  36/73.  a.  31;  1/79  a  I  I  '  atiwavll.  lAmended.  0. 
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MORTGAGE  ACTIONS  RULE  65 

(4)  Effect  of  Filing  Request  to  Redeem 

Any  defendant  who  has  filed  a  Request  to 
Redeem  shall  be  entitled  to, 

(a)  seven  days  notice  of  the  taking  of  the  account 
of  the  amount  due  to  the  plaintiff; 

(b)  three  calendar  months  from  the  date  of  the 
taking  of  the  account  of  the  amount  due  to 
the  plaintiff  within  which  to  redeem  the 
mortgaged  property  unless  he  is  a  subsequent 
encumbrancer,  in  which  case  he  shall  only 
become  so  entitled  if  his  claim  is  not  disputed 
or,  if  disputed,  is  proved  on  a  reference  to 
the  master. 

( 5 )  Default  Judgment 

In  an  action  for  foreclosure,  where  the  defen¬ 
dant  h->s  been  noted  in  default  and  has  failed  to  file  a  Request 
to  Redeem,  the  plaintiff  may  require  the  registrar  to  sign 
Judgment  for  Immediate  Foreclosure  (Form  65B)  unless  a 
reference  is  desired  as  to  subsequent  encumbrancers.  Where 
a  reference  is  desired  as  to  encumbrancers,  the  plaintiff  is 
entitled  to  Judgment  for  Foreclosure  with  a  Reference 
(Form  65C);  and,  if  no  encumbrancer  proves  a  claim,  the 
master  shall  so  certify  and,  upon  confirmation  of  his  report, 
the  plaintiff  shall  be  entitled  to  a  Final  Order  of  Foreclosure 
(Form  65D).  If,  upon  the  reference,  a  subsequent  encum¬ 
brancer  proves  a  claim,  he  shall  be  granted  the  usual  period 
of  redemption  if  so  requested. 

(6)  Taking  the  Account 

Where  no  reference  as  to  subsequent  encum¬ 
brancers  is  desired,  the  registrar  may  take  the  account  of  the 
amount  due  to  the  plaintiff  and,  where  more  than  one  party 
is  entitled  to  redeem,  determine  the  priority  in  which  each  is 
so  entitled  and  sign  a  Judgment  for  Foreclosure  (Form  65E). 
Where,  on  the  taking  of  the  account  or  in  determining 
priorities,  any  dispute  arises  between  the  parties,  dt  the 
registrar  is  in  doubt,  he  may  sign  a  Judgment  for  Foreclosure 
with  a  Reference.  As  an  alternative  to  obtaining  from  the 
registrar  judgment  for  immediate  payment,  the  plaintiff  may, 
where  a  reference  is  desired,  obtain  judgment  for  the  amount 
to  be  found  due  on  the  reference. 
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(b) 

(5) 

(6) 


Rule  4bb  (2) 

Rule  466(3) 

Rule  472 

Rule  473  (1)  ,  (3)  ,  ( 


»ho  complied  with  ,ub-ral,  ( I )  .hall  be  entitled 
the  plainliPr  °',h'  t*kin«  °' ,h*  of  the  amount  due  to 

to  .i?LA|"L<l'f"K!“?n  h“  “"’O'1"*  »«l>  tub- rule  ( 1 1  .hall  be  entitled 
to  .It  calendar  month,  from  the  date  of  the  taking  of  the  account  of  the 
.moon  due  to  the  plaintiff  within  which  to  redeem  the  mortgage)  prop¬ 
erty  on  eu  he  i.  a  aubsequent  encumbrancer,  In  which  care,  in  a  foredoa- 
,'‘!°n  ,“?'d  ln,°  *  •*>*  ■*»«"  pureuant  to  rale  <67,  he  .hall  not  be 
I M  ‘  forNl»,u"  «"»"  h'  "ball  only  become  M 

to  thl  Mrere'r’  IR“,Kl  0r’  '■  Pcoved  on  a  reference 


Rule  472 

472.— ( I  >  In  an  action  for  foreclosure  or  sale  where  the  writ  has  been 
specially  endorsed  and  the  defendant  or  defendants  fail  to  appear  and  fail 
to  comply  with  rule  4661 1 )  the  plaintiff  may  obtain  judgment  for  immedi¬ 
ate  foreclosure  or  immediate  sale,  as  the  case  may  be,  unless  a  reference  is 
desired  as  to  subsequent  encumbrancers  (Form  104). 

(2)  If  a  reference  is  desired  as  to  encumbrancers,  the  plaintifT  is  enti¬ 
tled  to  judgment  with  a  reference,  and,  if  no  encumbrancer  proves  a  claim 
the  Master  shall  so  certify,  and,  upon  confirmation  of  the  Master’s  report, 
a  Anal  order  of  foreclosure  or  of  sale  shall  be  made. 

(3)  If  upon  the  reference  in  an  action  for  foreclosure  or  redemption  a 
subsequent  encumbrancer  proves  a  claim,  the  usual  period  of  redemption 
shall  be  granted. 


Rule  473 


•  more  man  one  nartv  i«  entitled  <  .  piain- 

sr . 


(3)  Where,  on  the  taking  of  the  account,  or  in  determining  enteAihes 
any  dispute  arises  between  the  parties  or  the  registrar  is  In  doubt,  he  may 
sign  judgment  directing  a  reference  to  the  Master  (Form  102). 

(4)  Where  subsequent  encumbrancers  are  not  made  defendants  by 
writ  and  a  reference  is  desired  as  to  encumbrancers,  the  registrar  shall 
sign  judgment  directing  a  reference  to  the  Master  ( Form  102). 

(5)  As  an  alternative  to  obtaining  judgment  for  immediate  payment 
before  the  registrar,  the  plaintiff  may,  where  a  reference  is  desired,  obtain 
judgment  for  the  amount  to  be  found  due  by  the  Master. 
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RULE  65 


(7)  May  be  Convened  to  a  Sale 

(a)  Where  a  defendant  in  a  foreclosure  action  hav¬ 
ing  an  interest  in  the  equity  of  redemption, 
other  than  as  a  subsequent  encumbrancer, 
desires  a  saJe,  but  does  not  desire  to  defend 
the  action,  he  may,  within  the  time  limited 
for  defence,  serve  and  file,  with  proof  of 
service,  a  Request  for  Sale  (Form  65F),  and 
thereupon  the  plaintiff  is  entitled  to  obtain 
Judgment  for  SaJe  (Forms  65B,  65C  or  65E 
as  may  be). 

(b)  Where  a  defendant  in  a  foreclosure  action  is 
a  subsequent  encumbrancer  and  desires  a  sale, 
but  does  not  desire  to  defend  the  action  or 
redeem  the  mortgaged  property,  he  shall, 
within  the  time  limited  for  defence,  pay  into 
court  the  sum  of  S2 50  as  security  for  the  costs 
of  the  plaintiff  and  of  any  other  party  having 
carriage  of  the  sale  and  serve  and  File,  with 
proof  of  service,  a  Request  for  Sale,  together 
with  particulars  of  his  claim  verified  by  af¬ 
fidavit,  and  the  plaintiff  is  entitled  to  obtain 
Conditional  Judgment  for  Sale  (Form  65G). 

(c)  Where  a  subsequent  encumbrancer  added  on  a 
reference  to  the  master  desires  a  sale,  he  shall 
within  10  days  from  the  date  of  the  service 
upon  him  of  notice  of  the  reference  pay  into 
court  the  sume  of  $250  as  security  for  the 
costs  of  the  plaintiff  and  of  any  other  party 
having  carnage  of  the  sale  and  serve  and  file  a 
Request  for  Sale  and  thereupon  the  master, 
on  the  return  of  the  reference,  shall  make  an 
order  amending  the  judgment  from  a  judg¬ 
ment  for  foreclosure  to  a  judgment  for  sale, 
provided,  however  that  no  such  order  shall  be 
made  until  after  the  subsequent  encumbrancer 
requesting  the  sale  has  proved  his  claim  to  the 
satisfaction  of  the  master. 


(7)  (a)  Rule  467  (1) 

(b)  Rule  467(2) 

(c)  Rule  467 (3) 


Rule  467 

467. — ( I )  Where  a  defendant  in  a  foreclosure  action  having  an  Interest 
in  the  equity  of  redemption  other  than  aa  a  subsequent  encumbrancer, 
desires  a  sale,  but  does  not  desire  to  defend  the  action,  he  shall,  within  the 
time  limited  for  appearance,  serve  and  file,  with  proof  of  service,  a  notice 
to  that  effect  and  pay  into  court  the  sum  of  1150  to  meet  the  srprineee  e t 
the  sale,  and  thereupon  judgment  for  sale  shall  Issue. 

(2)  Where  a  defendant  in  a  foreclosure  action  ia  a  subsequent  encum¬ 
brancer  and  desires  a  sale,  but  does  not  desire  to  defend  the  action,  or 
redeem  the  mortgaged  property  he  shall,  within  the  time  limited  for 
appearance  serve  and  file,  with  proof  of  service,  a  notice  to  that  effect  and 
pay  Into  court  the  sum  of  6150  to  meet  the  expenses  of  the  sale,  and  there¬ 
upon  a  judgment  for  sale  conditional  upon  such  defendant  proving  hie 
claim  on  e  reference  to  the  Master  shall  Issue  (Form  104A). 

(3)  Where  a  subsequent  encumbrancer  added  in  the  Master’s  Office 
desires  a  sale,  he  shall,  within  the  time  limited  by  rule  477,  serve  and  file  a 
notice  to  that  effect,  with  proof  of  service,  and  pay  into  court  the  sum  of 
6150  to  meet  the  expenses  of  the  sale,  and  thereupon  the  Master,  on  the 
return  of  the  reference,  shall  make  an  order  amending  the  Judgment  from 
a  judgment  for  foreclosure  to  a  Judgment  for  sale,  provided,  however,  that 
no  such  order  shall  be  made  until  altar  the  subsequent  encumbrancer 
deairing  a  sale  has  proved  his  claim  to  the  satisfaction  of  the  Master. 
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(8)  (a) 


Rule  470 


MORTGAGE  ACTIONS  RULE  65 

(d)  Where  any  subsequent  encumbrancer  has  paid 
into  court  the  sum  of  $250  as  security  for  the 
costs  of  the  plaintiff  and  of  any  other  party 
having  carriage  of  the  sale  and  has  served  and 
filed  a  Request  for  Sale,  the  master  on  the 
return  of  the  reference  may  require  him  to 
pay  an  additional  sum  of  money  into  court  to 
meet  the  expenses  of  the  sale 


THf  C°“?  "”y'  °n  “Pecial  *PP»«*">n  either  before  or  after  judg- 
«ale  ,  *  “  *  ln“l'“<l  of  a  foreclosure  aod  may  direct  art  immediate 

_jvi__  il  Previous  y  determining  the  priorities  of  encumbrancers  or 
giving  the  usual  or  any  time  to  redeem. 


(8)  Application  to  Convert 


(a)  The  master  may  on  the  motion  of  any  party, 
either  before  or  after  judgment,  direct  a  sale 
instead  of  a  foreclosure  and  may  direct  an 
immediate  sale  without  previously  deter¬ 
mining  the  priorities  of  encumbrancers  or 
giving  the  usual  or  any  time  to  redeem. 

(b)  Where  a  foreclosure  action  has  been  converted 
into  a  sale  action,  the  master  may,  on  the 
motion  of  any  party,  either  before  or  after 
judgment,  direct  a  foreclosure  instead  of  a 
sale  where  it  is  made  to  appear  that  the  value 
of  the  property  is  unlikely  to  be  sufficient  to 
satisfy  the  claim  of  the  plaintiff. 
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65.02  Sales  Actions 

(I)  What  Claims  may  be  Joined 

A  mortgagee  may,  in  an  action  for  sale  of  the 
mortgaged  property,  claim  payment  of  the  mortgage  debt  by 
any  party  personally  liable  therefor  and  possession  of  the 
mortgaged  property. 


65 


02(1) 

(2) 

(3) 

(4)  (a) 
(b) 

(5) 


Rule  464 
Rule  465(3) 
Rule  466  (1)  (a) 
Rule  466(2) 
Rule  466(3) 
Rule  472 


(2)  Persons  to  be  Joined 

In  an  action  for  sale,  subsequent  encumbran¬ 
cers  shaU  not  be  made  defendants  on  the  commencement  of 
the  action,  but  shall  be  added  as  parties  on  the  reference  to 
the  master. 


Rule  464 

464.  A  aortniM  may  In  an  action  claim  foreclosure  of  the  equity  of 
redemption  or  a  Mk  of  the  aaertgago  premises  and  payment  of  the  mart- 
die  debt  by  any  party  personally  liable  therefor  and  poser  salon  of  the 
mortfafed  premiere.  The  writ  ahall  be  ladensd  la  accordance  with  the 
form  applicable  thereto. 


(3)  Right  to  Redeem  must  be  Requested 

Where  the  defendant  in  an  action  for  sale 
requests  the  right  to  redeem  the  mortgaged  properly,  he  shall, 
within  the  time  limited  for  his  defence  and,  whether  a  State¬ 
ment  of  Defence  is  delivered  or  not,  file  Request  to  Redeem. 

(4)  Effect  of  Filing  Request  to  Redeem 

Any  defendant  who  has  filed  a  Request  to 
Redeem  shall  be  entitled  to, 

(a)  seven  days  notice  of  the  taking  of  the  account 
of  the  amount  due  to  the  plaintiff. 

(b)  three  calendar  months  from  the  date  of  the 
taking  of  the  account  of  the  amount  due 
to  the  plaintiff  within  which  to  redeem  the 
mortgaged  property  unless  he  is  only  a  sub¬ 
sequent  encumbrancers,  in  which  case  he 
shall  not  entitled  to  redeem. 

( 5 )  Default  Judgment 

In  an  action  for  sale,  where  the  defendant 
has  been  noted  in  default  and  has  failed  to  file  a  Request  to 
Redeem,  the  plaintiff  may  obtain  Judgment  for  Immediate 
Sale  with  a  Reference  (Form  65H). 


(3)  In  an  action  for  sale,  subsequent  encumbrancers  shall  not  be  made 
defendants  by  writ,  but  shall  be  added  as  parties  in  the  Master's  Office. 


Rule  466 

444.— <1  Ha)  Where  a  isfoadaal  by  writ  la  aa  actlaa  Car  fcrerla— a  ar 
sale  desires  aa  opportunity  to  redeem  the  mortgaged  property,  he  shafl, 
within  the  tlase  limited  far  appearance  and,  whether  an  appsaraari  la 
entered  er  aot,  fUe  a  neike  te  that  effect  aad  (trine  hie  addraee  end  aam- 
In#  a  place  within  Ontario  to  he  called  hie  address  Car  service  and,  where 
the  defendant  filing  such  notice  fa  a  swbimnat  mramkraarnr.  the  net  he 
shall  contain  particulars  of  hk  daks  verified  by  affidavit.  U  maud  id.  a 
Kegs.  MfTS,  s.  II;  1/Tt,  s.  1.] 
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Rule  472 


1  •  *  In  an  action  for  foreclosure  or  sale  where  the  writ  ku  Wfi 
^.tol,  «to«to  .to  .to  tofentont  n,  to«,to..u^ M 
lo  con„l,  with  n,  I.  HU  I )  tk.  tomlmifT  n,  touin  Jto,J!77or  ^r-tol 
alt  fortcloturt  or  Inuntototo  tale.  u  Ito  cut  may  to.  unltM  a  lalkiaata  te 

.**■  retennee  U  toairto  at  to  antumkrancui,  the  aUlalirr  It  trgl 
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(6)  Where  Judgment  for  Sale  Obtained  in 

Foreclosure  Action 

(a)  Where  a  judgment  for  sale  has  been  obtained 
in  a  foreclosure  action,  a  subsequent  encum¬ 
brancer,  whether  or  not  he  has  filed  a  Request 
to  Redeem  the  mortgaged  property,  shall  be 
entitled  to  notice  of  the  first  appointment  on 
the  reference  in  the  sale  action. 

(b)  If  the  plaintiff  prefers  that  the  sale  be  con¬ 
ducted  by  the  defendant  requesting  the  sale, 
he  may  so  elect,  and  he  shall  serve  upon  such 
defendant  and  file,  with  proof  of  service, 
notice  of  tuch  election,  whereupon  such 
defendant  shall  conduct  the  sale. 

(c)  I  he  master  shall  deal  with  the  deposit 
making  his  report. 


(6)  (a)  Rule  466  (4) 

(b)  Rule  469(1) 

.  <c)  Rule  4  69  (2) 

14)  Where  a  judgment  for  sale  haa  been  obtained  in  a  foreclosure 
action  a  subsequent  encumbrancer,  whether  or  not  he  has  complied  with 
sub-rule  (1 ),  shall  be  entitled  to  notice  of  the  first  appointment  on  the  ref¬ 
erence  in  the  sale  action. 


Rule  469 

469. — ( 1 )  If  the  plaintiff  prefers  that  the  sale  be  conducted  by  an  adult 
defendant  desiring  the  sale,  he  may  so  elect,  and  he  shall  serve  upon  such 
defendant  and  file,  with  proof  of  service,  notice  of  such  election,  where¬ 
upon  such  defendant  shall  conduct  the  sale  and  shall  be  entitled  to  a 
return  of  his  deposit. 

(2)  In  other  cases  the  Master  shall  deal  with  the  deposit  in  making  hia 
report. 


533 
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NOTFS 


65.03(2) (b) 
(3) (a) 


Rule  472 
Rule  474 


6S.03  Redemption  Actions 

( 1 )  What  Claims  may  be  Joined 

Any  person  interested  in  the  equity  of  redemp¬ 
tion  may,  in  an  action  for  redemption,  claim  possession  of 
the  mortgaged  property. 

(2)  Persons  to  be  Joined 

(a)  Where,  in  an  action  for  redemption,  more 
than  one  person  is  interested  in  the  equity 
of  redemption,  they  all  must  be  made  parties, 
either  as  plaintiffs  or  defendants. 

(b)  In  an  action  for  redemption,  subsequent 
encumbrancers  shall  not  be  made  defendants 
unless  and  until  the  plaintiff  is  declared  fore¬ 
closed.  If,  upon  the  reference  in  an  action  for 
redemption,  a  subsequent  encumbrancer  is 
made  a  defendant  and  proves  a  claim,  the 
usual  period  of  redemption  shall  be  panted. 

(3)  Judgment 

(a)  In  a  redemption  action,  where  the  defendant 
has  been  noted  in  default,  the  plaintiff  may 
require  the  registrar  to  sign  Judgment  for 
Redemption  (Form  65  I). 

(b)  Every  judgment  for  redemption  shall  direct 
a  reference  to  the  master  whether  or  not 
there  are  any  subsequent  encumbrancers. 


Rule  472 

472.— ( I)  In  an  action  for  foreclosure  or  aala  where  the  writ  ku  beta 
■aerially  endorsed  and  the  defendant  or  defendants  fail  to  appear  and  fail 
to  comply  with  rule  44*1)  the  plaintiff  may  obtain  Judgment  for  immedi¬ 
ate  foreclosure  or  immediate  aria,  as  the  caee  may  he,  anlsaa  a  reference  h 
desired  as  to  subsequent  encumbrancers  (Kona  144). 

(2)  If  a  reference  la  desired  as  to  encumbrancers,  the  plaintiff  Is  enti¬ 
tled  to  Judgment  with  a  reference,  and.  if  no  encumbrancer  proves  a  claim 
the  Master  shall  so  certify,  and.  upon  confirmation  of  the  Mooter's  report, 
>  Anal  order  of  forociooure  or  of  sale  shall  bo  inode. 

(3)  If  upon  the  reference  In  an  action  for  foredoom*  or  — -*T~npllen  a 
subsequent  encumbrancer  pern  a  claim.  Urn  imnal  period  of  —■ ‘i-gilm 
ahaU  be  granted. 


Rule  474 

474.  In  a  redemption  action,  where  (he  writ  haa  been  specially 
endorsed  and  the  defendant  faiia  to  appear,  the  plaintiff  may  sign  judg¬ 
ment  (Form  105). 


NOTFS 


65.04  Proceedings  on  the  Reference 

( 1 )  Applicable  to  A ll  Mortgage  A ctions 

(a)  Upon  a  reference  pursuant  to  a  judgment  for 
foreclosure  or  sale  or  redemption  of  a  mort¬ 
gaged  property,  the  master  shall  determine 
who  has  any  lien,  charge  or  encumbrance  there¬ 
on  subsequent  to  the  mortgage  in  question. 

(b)  The  plaintiff  shall  file  with  the  master  suffi¬ 
cient  evidence  to  enable  him  to  determine 
who  appears  to  have  any  lien,  charge  or 
encumbrance  upon  the  mortgaged  property 
subsequent  to  the  mortgage  in  question. 

(c)  Subject  to  Rule  65.03  (2Kb),  the  master  shall 
direct  all  such  persons  as  appear  to  have  any 
lien,  charge  or  encumbrance  upon  the  mort¬ 
gaged  property  subsequent  to  the  mortgage 
in  question  who  were  not  made  defendants 
on  the  commencement  of  the  action  to  be 
made  parties  to  the  action  and  to  be  served 
with  Notice  of  Reference  to  Added  Party 
having  Encumbrance  (Form  65J). 

(d)  Any  person  served  with  such  notice  may 
apply  within  10  days  from  the  date  of  the 
service  to  discharge,  add  to,  vary  or  set  aside 
the  judgment  or  order  making  him  a  party 

(e)  Where  it  appears  to  the  master  that  a  person 
who  was  made  a  defendant  on  the  commence¬ 
ment  of  the  action,  who  has  not  been  made 
a  party  to  the  action  as  a  subsequent  en¬ 
cumbrancer,  may  have  some  lien,  charge  or 
encumbrance  upon  the  mortgaged  property 
subsequent  to  the  mortgage  in  question,  the 
master  shall  direct  such  defendant  to  be 
served  with  Notice  of  Reference  to  Original 
Party  having  Encumbrance  (Form  65K). 


6  5.04 (1)  (a) 

Rule 

475 

(b) 

Rule 

476 

(c) 

Rule 

477 (X) 

(d) 

Rule 

477  (2) 

(e) 

Rule 

477(3) 

Rule  475 

475.  llpon  a  reference  pursuant  to  a  judgment  fur  foreclosure  or  sale 
or  redemption  of  mortgaged  property,  the  Miuiter  shall  determine  who  has 
any  lien,  charge  or  encumbrance  thereon  subsequent  to  the  mortgage  in 
question. 

Rule  476 

478.  The  plaintiff  shall  Hie  with  the  Master  sufficient  evidence  to  ena¬ 
ble  him  to  determine  who  appears  to  have  any  lien,  charge  or  encum¬ 
brance  upon  the  mortgaged  property  subsequent  to  the  mortgage  in  ques¬ 
tion. 

Rule  477 

477. — (I)  The  Master  shall  direct  all  such  persons  as  appear  to  have 
any  lien,  charge  or  encumbrance  upon  the  mortgaged  property  subsequent 
to  the  mortgage  in  question  who  are  not  defendants  by  writ  to  be  made 
parties  to  the  action  and  to  be  served  with  notice  of  the  reference  (Form 
46). 

(2)  Any  person  served  with  such  notice  may  apply,  within  ten  days 

from  the  date  of  the  service,  to  discharge,  add  to,  vary  or  set  aside  the 
judgment  or  the  order  making  him  a  party.  f 

(3)  Where  it  appears  to  the  Master  that  a  defendant  by  writ,  who  has 
not  been  made  a  party  to  the  action  as  a  subsequent  encumbrancer,  may 
have  some  lien,  charge  or  encumbrance  upon  the  mortgaged  property, 
subsequent  to  the  mortgage  in  question,  the  Maater  shall  direct  such 
defendant  to  be  served  with  notice  of  the  reference  ( Form  47). 
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(0  Subject  to  clauses  (g)  and  (h)  all  persons  who 
were  made  defendants  on  the  commencement 
of  the  action  shall  be  served  with  Notice  of 
Reference  to  All  Original  Defendants  (Form 
65L),  stating  the  names  and  nature  of  the 
claims  of  all  those  appearing  to  have  a  lien, 
charge  or  encumbrance  upon  the  mortgaged 
property. 

(g)  Any  person  made  a  defendant  on  the  com¬ 
mencement  of  the  action  who  is  not  a  subse¬ 
quent  encumbrancer  and  has  failed  to  file  a 
Request  to  Redeem  or  a  Request  for  Sale  may 
be  served  with  Notice  of  Reference  to  All 
Original  Defendants  by  prepaid  post  ad¬ 
dressed  to  him  at  his  last  known  address. 

(h)  Any  subsequent  encumbrancer  who  was  made 
a  defendant  on  the  commencement  of  the 
action  and  has  failed  to  file  a  Request  to 
Redeem  or  a  Request  for  Sale  is  not  entitled 
to  any  notice  of  the  reference. 

(i)  On  the  reference,  the  master  shall  take  an 
account  of  what  is  due  to  the  plaintiff  and  to 
any  subsequent  encumbrancer  who  has  proved 
a  claim  and  shall  tax  or  fix  their  costs  and 
shall  appoint  a  time  and  place  for  payment, 
unless  the  reference  directed  is  for  immediate 
sale,  in  which  case  the  master  shall  proceed  to 
give  directions  for  the  sale  and  defer  the  taking 
of  an  account  until  after  the  sale  or  an  abortive 
sale  Where  the  sale  is  on  the  request  of  a 
subsequent  encumbrancer,  the  master  shall 
first  satisfy  himself  that  that  subsequent  en¬ 
cumbrancer  has  a  valid  claim. 

(j)  One  day  shall  be  fixed  for  redemption  for  all 
of  the  parties  entitled  to  redeem  and,  where 
more  than  one  party  is  entitled  to  redeem, 
the  master  shall  determine  the  priority  in 
which  each  is  so  entitled. 


(f) 

Rule 

478 (1) 

(g) 

Rule 

478  (2) 

(h) 

Rule 

478 (3) 

(1) 

Rule 

480(1) 

(j) 

Rule 

480  (2) 

Rule  478 

478.— (I  I  Subject  to  sub-rules  (21  and  (3),  at!  defendant**  by  writ  shall 
be  served  with  notice  of  the  reference  stating  the  names  and  nature  of  the 
claims  of  all  those  appearing  to  have  a  lien,  charge  or  encumbrance  upon 
the  mortgaged  property  ( f  orm  48). 

(2)  Any  defendant  by  writ  who  is  not  a  subsequent  encumbrancer  and 
has  failed  to  comply  with  sub-rule  ( I )  of  rule  466  may  be  served  with  notice 
of  the  reference  by  prepaid  post  addressed  to  him  at  his  last  known 
address. 

<3)  Any  subsequent  encumbrancer  who  has  been  made  a  defendant  by 
writ  and  has  failed  to  comply  with  sub-rule  ( I )  of  rule  466  is  not  entitled  to 
any  notice  of  the  reference. 


<80 .-(II  On  the  nlmna,  IK,  Mulcr  .hall  take  an  account  of  .hat 
la  due  to  IK,  plaintiff  and  to  any  aubseuurnt  encumbrancer  who  haa 
proved  n  claim  and  shall  lai  their  eoets  and  ahall  appoint  a  time  and  place 
for  payment. 

(2)  One  day  shall  be  Hied  for  redemption  by  all  of  the  parties  entitled 

h  n. ^  "utn  m°rt  th*n  on*  P"1*  *•  entitled  to  redeem  the  Master 
shall  determine  the  priority  in  which  each  is  so  entitled. 
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(k)  On  any  proceeding  for  foreclosure  or  sale 
by,  or  for  redemption  against,  an  assignee 
of  a  mortgagee,  the  statement  of  the  mort¬ 
gage  account,  verified  by  affidavit  of  such 
assignee,  shall  be  sufficient  prima  facie 
evidence  of  the  state  of  such  account  and 
an  affidavit  shall  not  be  required  from  the 
mortgagee  or  any  intermediate  assignee 
denying  any  payment  to  such  mortgagee 
or  intermediate  assignee,  unless  the  mort¬ 
gagor  or  his  assignee,  or  any  party  entitled 
to  redeem,  denies  by  affidavit  the  correctness 
of  such  statement  of  account. 

(l)  The  master  in  his  report  shall  state  the  names 
of  all  persons  who  have  been  parties  in  his 
office,  and  all  subsequent  encumbrancers 
who  have  been  served  with  notice  of  the 
reference  and  the  names  of  such  as  have 
made  default,  and  shall  set  forth  the  amount 
of  the  claims  and  the  priorities  of  such  as 
have  attended  and  proved  their  claims  who 
shall  be  certified  as  the  only  encumbrancers 
upon  the  property.  The  report  shall  bear 
the  date  upon  which  it  is  settled.  Where  any 
period  fixed  for  redemption  expires  in  less 
than  15  days  after  confirmation  of  the 
report,  a  new  account  shall  be  taken. 

(m)  Subject  to  The  Mortgages  Act ,  upon  payment 
of  the  amount  found  due,  the  mortgagee 
shall,  unless  the  judgment  otherwise  directs, 
assign  and  convey  the  mortgaged  property 
to  the  party  making  the  payment,  or  to 
whom  he  may  appoint,  free  and  clear  of 
all  encumbrances  inclined  by  the  mortgagee 
and  shall  deliver  up  ail  deeds  and  writings 
in  his  custody  or  power  relating  thereto. 


<k) 

(1) 

(m) 


Rule  481 
Rule  482 
Rule  488 


Rule  481 

481.  On  any  proceeding  for  foreclosure  or  tale  by,  or  for  redemption 
against,  an  assignee  of  a  mortgagee,  the  statement  of  the  mortgage 
account,  under  the  oath  of  such  assignee,  is  sufficient  prima  facie 
evidence  of  the  slate  of  such  account,  and  an  affidavit  or  oath  shall  not  be 
required  from  the  mortgagee  or  any  intermediate  assignee  denying  any 
payment  to  such  mortgagee  or  intermediate  assignee,  unless  the 
mortgagor  or  his  assignee,  or  the  party  proceeding  to  redeem,  denies  by 
oath  or  affidavit  the  correctness  of  such  statement  of  account. 


Rule  482 

482.  The  Waster’s  report  shall  state  the  names  of  all  persons  who  have 
been  made  parties  in  his  office,  and  all  subsequent  encumbrancers  who 
have  been  served  with  notice  of  the  reference  and  the  names  of  such  as 
have  made  default,  and  shall  set  forth  the  amount  of  the  claims  and  the 
priorities  of  such  as  have  attended  and  proved  their  claims  who  shall  be 
certified  as  the  only  encumbrancers  upon  the  property.  The  report  shall 
bear  date  the  day  upon  which  it  is  settled  and  shall  be  signed  and  filed 
within  fourteen  days  thereafter,  otherwise  a  new  account  shall  be  taken. 


Rule  488 

488.  Subject  lo  The  Wortgages  Act,  upon  payment  of  the  amount 
found  due.  the  mortgagee  shall,  unless  the  judgment  otherwise  directs, 
assign  and  convey  the  mortgaged  property  lo  the  party  making  the  pay¬ 
ment.  or  to  whom  he  may  appoint,  free  and  clear  of  all  encumbrances 
done  by  the  mortgagee,  and  shall  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto. 
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(n)  Where  it  is  made  to  appear  that  by  reason  of 
their  number  or  otherwise  it  is  expedient  to 
permit  a  mortgage  action  to  proceed  without 
the  presence  of  all  persons  interested  in  the 
equity  of  redemption,  other  than  subsequent 
encumbrancers,  the  court  may  give  directions 
accordingly  and  may  order  such  other  persons 
to  be  made  parties  in  the  master’s  office  after 
judgment. 

(o)  Where  on  a  reference  it  appears  there  are 
persons  interested  in  the  equity  of  redemp¬ 
tion,  other  than  subsequent  encumbrancers, 
who  are  not  already  parties  to  the  action, 
such  persons  may  be  made  parties  in  the 
master  s  office  upon  such  terms  as  may  seem 
just  and  any  such  order  shall  direct  a  copy 
of  the  order,  together  with  a  copy  of  the 
judgment  or  order  of  reference  and  a  Notice 
to  Added  Party  (Form  65M)  to  be  served  on 
every  such  person. 

(p)  A  person  so  served  may  apply  within  10  days 
from  the  date  of  such  service  to  discharge, 
add  to,  vary  or  set  aside  the  judgment  or  the 
order  making  him  a  party. 

(q)  In  mortgage  actions  in  a  county  court,  the 
clerk  shall,  subject  to  the  directions  of  a 
judge,  discharge  all  the  duties  and  have  all 
the  powers  of  a  registrar  of  the  Supreme 
Court  and  may  act  as  referee  in  any  mortgage 
reference  directed  by  a  default  judgment 
and  in  the  taking  of  any  accounts  that  may 
be  referred  to  him  by  a  judge  If  it  appears  to 
the  clerk  that  a  mortgage  reference  directed 
by  a  default  judgment  is  one  which,  in  his 
opinion,  ought  to  be  dealt  with  by  a  judge, 
the  clerk  may  apply  to  a  judge  for  directions! 


(n) 

Rule 

496  (1) 

(o) 

Rule 

496  (2) 

(p) 

Rule 

496  (3) 

(q) 

Rule 

771(2) 

Rule  1% 

4%. — ( l )  Where  it  in  made  to  appear  that  by  reason  of  their  number  or 
otherwise  it  in  enpedient  to  permit  a  mortgage  action  to  proceed  without 
the  presence  of  all  persons  interested  in  the  equity  of  redemption,  other 
than  subsequent  encumbrancers  the  court  may  give  directions  accordingly 
and  may  order  such  other  persons  to  be  made  parties  in  the  Masters 
Office  after  judgment. 

42)  Where  on  a  reference  it  appears  that  there  are  persons  interested 
in  the  equity  of  redemption  other  than  subsequent  encumbrancers  who  are 
not  already  parties  to  the  action,  such  persons  may  be  made  parties  in  the 
Master's  Office  upon  such  terms  as  seem  just  and  any  such  order  shall 
direct  a  copy  of  the  order  endorsed  with  a  notice  according  to  Form  45, 
and  a  copy  of  the  judgment  or  order  ©f  reference  endorsed  with  a  notice 
according  to  Form  43,  to  be  served  on  every  such  person. 

(3)  A  person  so  served  may  apply  within  ten  days  from  the  date  of  such 
service  to  discharge,  add  to,  vary  or  set  aside  the  judgment  or  the  order 
making  him  a  party. 

Rule  771 

(2)  If  it  appears  to  the  clerk  that  a  mortgage  reference  directed  by  a 
praecipe  or  default  judgment  is  on*  which  In  his  opinion  ought  to  be  dealt 
with  by  the  judge,  the  clerk  may  apply  to  the  judge  for  directions. 


HIES 
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(2)  Applicable  to  Foreclosure  Actions 

(a)  Where  a  party  appearing  to  have  any  lien, 
charge  or  encumbrance  subsequent  to  the 
mortgage  in  question,  has  been  served  with  a 
notice  under  sub-rule  (l  He),  <  1  Ke)  or  (1X0 
and  fails  to  attend  and  prove  his  claim  at  the 
time  and  place  appointed,  the  master  shall  so 
report  and,  upon  confirmation  of  his  report, 
the  claim  of  any  such  party  shall  be  deemed 
to  have  been  foreclosed. 

(b)  Where  no  defendant,  other  than  a  subsequent 
encumbrancer,  has  delivered  a  Statement  of 
Defence  or  filed  a  Request  to  Redeem,  and 
where  no  subsequent  encumbrancer  has  proved 
a  claim  on  the  reference,  the  master  shall  so 
report;  and,  upon  the  confirmation  of  his 
report,  a  Final  Order  for  Foreclosure  may  be 
obtained  upon  an  application  without  notice. 

(c)  Subsequent  accounts  shall  from  time  to  time 
be  taken,  subsequent  costs  taxed,  and  neces¬ 
sary  proceedings  had,  for  redemption  by  or 
foreclosure  of  the  other  parties  entitled  to 
redeem  the  mortgaged  property,  as  if  specific 
directions  for  all  those  purposes  had  been 
contained  in  the  judgment. 

(d)  Where  more  than  one  defendant  entitled  to 
redeem  makes  payment,  any  such  defendant 
may  apply  to  the  master  for  an  order  for 
further  directions,  and  thereupon  sub-rule 
(2)(c)  shall  apply. 

(e)  Where  the  judgment  is  for  redemption  or 
foreclosure,  such  proceedings  are  to  be  taken, 
and  with  the  same  effect  as  in  an  action  for 
foreclosure,  and  in  such  case  the  last  encum¬ 
brancer  shall  be  treated  as  the  owner  of  the 
equity  of  redemption. 

(f)  In  default  of  payment  according  to  the  report 
in  a  foreclosure  action,  a  Final  Order  for  Fore¬ 
closure  may,  on  a  motion  without  notice,  be 
eranted  against  the  party  in  default. 


(2) (a) 

(b) 

(c) 

(d) 

(e) 

(f) 


Rule  4  79  (1) 
Rule  479(2) 
Rule  483(1) 
Rule  483(2) 
Rule  487 
Rule  492 


Rule  479 

’  Where  a  party  appearing  to  have  any  lien,  charge  or  encum¬ 
brance,  subsequent  to  the  mortgage  in  question,  has  been  served  with  a 
notice  under  rule*  477  or  478  and  fails  to  attend  and  prove  his  claim  at  the 
time  and  place  appointed,  the  Master  shall  so  report  and,  upon  con¬ 
firmation  of  his  report,  the  claim  of  any  such  party  shall  be  deemed  to 
have  been  foreclosed. 

(2)  Where  no  defendant  other  than  a  subsequent  encumbrancer  has 
complied  with  sub-rule  (I)  of  rule  466  and  where  no  subsequent  encum¬ 
brancer  has  proved  a  claim  on  the  reference,  the  Master  shall  so  report, 
and.  upon  the  confirmation  of  his  report,  a  final  order  of  foreclosure  or  of 
sale  may  be  obtained  upon  an  ei  parte  application. 


Rule  483 

483. — ( 1 )  Subsequent  accounts  shall,  from  time  to  time,  be  taken,  sub¬ 
sequent  costs  taxed,  and  necessary  proceedings  had,  for  redemption  by,  or 
foreclosure  of,  the  other  parties  entitled  to  redeem  the  mortgaged  proper¬ 
ty.  as  if  specific  directions  for  all  these  purposes  had  been  contained  in  the 
judgment. 

(2)  Where  more  than  one  defendant  entitled  to  redeem  makes  pay¬ 
ment,  any  such  defendant  may  apply  to  the  Master  for  an  order  for  further 
directions,  and  thereupon  sub-rule  ( 1 1  shall  apply. 


Rule  487 

487.  Where  the  judgment  is  for  redemption  or  foreclosure  or  redemp¬ 
tion  or  sale,  such  proceedings  are  in  such  case  to  be  thereupon  had,  and 
with  the  same  effect  as  in  an  action  for  foreclosure  or  sale,  and  in  such 
case  the  last  encumbrancer  shall  be  treated  as  the  owner  of  the  equity  of 
redemption. 


Rule  492 

492.  In  default  of  payment  according  to  the  report  in  a  foreclosure 
action,  a  final  order  of  foreclosure  may,  on  an  ex  parte  application,  be 
granted  against  the  party  making  default. 
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RULE  65.04  CONTINI'FD 


(3) (a) 

(b) 

(c) 

(d) 


Rule  479(2) 
Rule  480(3) 
Rule  484  (1) 
Rule  484(2) 


(3)  Applicable  to  Sale  Actions 

(a)  Where  no  defendant,  other  than  a  subsequent 
encumbrancer,  has  delivered  a  Statement  of 
Defence  or  filed  a  Request  to  Redeem  and 
where  no  subsequent  encumbrancer  has  proved 
a  claim  on  the  reference,  the  master  shall  so 
report;  and,  upon  the  confirmation  of  his 
report,  a  Final  Order  of  Sale  (Form  650)  may 
be  obtained  upon  a  motion  without  notice. 

(b)  In  a  sale  action,  any  defendant  having  an  in¬ 
terest  in  the  equity  of  redemption,  other  than 
a  subsequent  encumbrancer,  who  has  filed  a 
Request  to  Redeem  shall  be  entitled  to  re¬ 
deem  and,  in  order  to  redeem,  he  shall  be  re¬ 
quired  to  pay  the  amount  found  due  to  the 
plaintiff  and  his  costs. 

(c)  If  a  judgment  directs  a  sale  on  default  in  pay¬ 
ment,  then  an  order  for  sale  may  be  obtained 
on  a  motion  without  notice. 

(d)  Upon  a  judgment  or  order  for  sale  being  ob¬ 
tained,  the  property  shall  be  sold  with  the 
approbation  of  the  master,  and  the  purchaser 
shall  pay  his  purchase  money  into  court  un¬ 
less  otherwise  directed  by  the  master. 


(21  Where  no  defendant  other  than  a  subsequent  encumbrancer  haa 
complied  with  sub-n.1.  til  of  rule  ««  and  when  no  aubeenuoM  sncum- 
bruncer  ha.  proved  a  claim  on  the  reference,  the  Master  ahail  so  report, 

_ .l _ fl _ aLrvea  raf  kin  rennet  «  final  aAf  tf  hfifllWin  If  •£ 


(3)  In  a  sale  action,  any  defendant  having  an  intermit  in  the  equity  of 
redemption,  other  than  a  subsequent  encumbrancer,  who  haa  complied 
with  sub-rule  (!)  of  rule  466  shall  be  entitled  to  redeem  and,  in  order  to 
redeem,  he  shall  be  required  to  pay  the  amount  found  due  to  the  plaintiff 
and  to  any  subsequent  encumbrancer  who  haa  proved  a  claim  including 
their  coats. 


Rule  484 

484. — (11  If  a  judgment  directs  a  sale  on  default  in  payment,  then  aa 
order  for  sale  may  be  obtained  on  an  ei  parte  application. 

(2)  Upon  a  Judgment  or  order  for  sale  being  obtained  the  property 
shall  be  sold  with  the  approbation  of  the  Master,  and  the  purchaser  shall 
pay  his  purchase  money  into  court  unless  otherwise  directed  by  the 
Master. 


WOTFS 


(4) 


KULh  bi),(J4  CUN  I  INI'1:11 

(e)  When  so  paid,  the  purchase  money  shall  be 
applied  in  payment  of  what  has  been  found 
due  to  the  plaintiff  and  the  other  encum¬ 
brancers,  if  any,  according  to  their  priorities, 
together  with  subsequent  interest  and  sub¬ 
sequent  costs. 

(0  Where  the  purchase  money  is  not  sufficient 
to  pay  what  has  been  found  due  to  the 
plaintiff,  the  plaintiff  is  entitled,  on  a  motion 
made  without  notice,  to  an  order  for  payment 
of  the  deficiency  by  any  defendant  liable 
for  the  mortgage  debt. 

(g)  Where  the  judgment  is  for  redemption  or  sale, 
such  proceedings  are  to  be  taken,  and  with 
the  same  effect  as  in  an  action  for  sale,  and  in 
such  case  the  last  encumbrancer  shall  be 
treated  as  the  owner  of  the  equity  for  re¬ 
demption. 

Applicable  to  Redemption  Actions 

(a)  Upon  a  reference  under  a  judgment  for  re¬ 
demption,  the  master  shall  take  an  account  of 
what  is  due  to  the  defendant,  including  costs, 
if  any,  and  shall  appoint  a  time  and  place  for 
payment. 

(b)  In  a  redemption  action,  on  default  of  pay¬ 
ment  being  made  according  to  the  report,  the 
defendant  is  entitled,  upon  a  motion  without 
notice,  to  a  final  order  of  foreclosure  against 
the  plaintifT  or  to  an  order  dismissing  the 
action  with  costs  to  be  paid  by  the  plaintiff. 

(c)  In  a  redemption  action  where  the  plaintiff  is 
declared  foreclosed,  directions  may  be  given, 
either  by  the  final  order  foreclosing  the  plain¬ 
tiff  or  by  subsequent  orders,  that  all  necessary 
inquiries  be  made,  accounts  taken  and  pro¬ 
ceedings  had  for  redemption  or  foreclosure, 
or  redemption  or  sale,  as  against  any  sub¬ 
sequent  eacumbrancers,  or  for  the  adjustment 
of  the  relative  rights  and  liabilities  of  the 

H»rnnilin(c  ic  qmnno  thpmcplvp* 


(e) 

Rule 

485 

(f  i 

Rule 

489 

<g> 

Rule 

487 

(4) (a) 

Rule 

486 

(b) 

Rule 

493 

(C) 

Rule 

494 

Rule  4H5 

4H5.  When  8©  paid,  the  purchase  money  shall  be  applied  in  payment  of 
what  haa  been  found  due  to  the  plaintiff  and  the  other  encumbrancers,  if 
any,  according  to  their  priorities,  together  with  subsequent  interest  and 
subsequent  costs. 

Rule  489 

489.  If  the  purchase  money  is  not  sufficient  to  pay  what  has  been 
found  due  to  the  mortgagee  (where  the  mortgagor  or  person  liable  to  pay 
the  debt  is  a  defendant),  he  is  entitled  on  an  e*  parte  application  to  an 
order  for  the  payment  of  the  deficiency. 

Rule  487 

487.  Where  the  Judgment  is  fur  redemption  or  foreclosure  or  redemp¬ 
tion  or  sale,  such  proceedings  are  in  such  caae  to  be  thereupon  had,  and 
with  the  same  effeci  as  In  an  action  for  forecloaure  or  sale,  and  in  such 
case  the  fast  encumbrancer  shall  be  treated  as  the  owner  of  the  equity  of 
redemption. 

Rule  486 

486.  Upon  a  reference  under  a  judgment  for  redemption,  the  Master 
shall  lake  an  account  of  what  is  due  to  the  defendant  including  costs,  if 
any.  and  shall  appoint  a  time  and  place  for  payment. 


Rule  493 

493.  In  a  redemption  action,  on  default  of  payment  being  made 
according  to  the  report,  the  defendant  is  entitled,  on  an  ei  parte  applica¬ 
tion,  to  a  final  order  of  foreclosure  against  the  plaintiff  or  to  an  order  dis¬ 
missing  the  action  with  costs  to  be  paid  by  the  plaintiff. 

Rule  494 

494.  In  a  redemption  action  where  the  plaintifT  is  declared  foreclosed, 
directions  may  be  given  either  by  the  final  order  foreclosing  the  plaintiff, 
or  by  subsequent  orders,  that  all  necessary  Inquiries  be  made,  accounts 
taken  and  proceedings  had  for  redemption  or  foreclosure,  or  redemption 
or  sale,  as  against  any  subsequent  encumbrancers,  or  for  the  adjustment 
of  the  relative  rights  and  liabilities  of  the  original  defendants  as  among 
themselveB. 


J 
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65 .05  Where  There  has  been  a  Gunge  of  Account 

(1)  Where  the  state  of  account  as  ascertained  by  a 
judgment,  order  or  report  is  changed  before  the  day  appoin¬ 
ted  for  payment,  the  mortgagee  may,  at  least  15  days  before 
the  day  appointed,  give  notice  of  the  change  of  account  to 
the  person  called  upon  to  pay.  giving  particulars  of  the 
change  of  account  and  of  the  sum  to  be  paid. 

(2)  If  notice  of  change  of  account  has  been  given  and 
the  sums  therein  mentioned  appear  properly  to  be  allowed 
or  paid,  a  final  order  may  be  granted  without  further  notice 
or  the  master,  on  the  motion  for  a  final  order,  may  in  his 
discretion  require  notice  to  be  given  and  may  fix  a  new  day. 

(3)  If  any  party  to  whom  notice  of  change  of  account 
is  given  is  dissatisfied,  he  may  apply  to  the  master  to  deter¬ 
mine  the  amount  to  be  paid  and  to  fix  a  new  day. 

(4)  If  the  state  of  account  has  been  changed  before 
the  day  appointed  for  payment  and  no  such  notice  has  been 
given  and  the  amount  payable  for  redemption  is  reduced, 
a  new  day  shall  be  appointed  for  payment  upon  notice  to 
the  persons  entitled  to  redeem  but,  if  the  amount  payable 
has  been  increased,  the  mortgagee  may  apply  for  a  final 
order  without  the  appointment  of  a  new  day. 

(5)  If  the  state  of  the  account  has  been  changed  after 
the  day  appointed  for  payment,  it  is  not  necessary  to  appoint 
a  new  day,  unless  the  master  on  the  motion  fora  final  order 
so  directs. 

(6)  In  mortgage  actions,  the  initial  period  allowed  for 
redemption  shall  be  three  months,  and  when  it  becomes 
necessary  to  fix  a  new  day  for  redemption  after  the  lapse 
of  the  original  period,  the  further  time  allowed  shall  be  one 
month,  unless  otherwise  ordered. 

(7)  Notwithstanding  the  preceding  paragraph,  the 
court  may,  on  the  motion  of  any  party,  extend  or  abridge 
the  time  redemption  from  time  to  time  for  such  length  of 
time  and  upon  such  terms  as  may  seem  just. 


65.05 (1) 

Rule 

490  (1) 

(2) 

Rule 

490  (2) 

(3) 

Rule 

490 (3) 

(4) 

Rule 

490  (4) 

(5) 

Rule 

490  (5) 

(6) 

Rule 

495  (1) 

(7) 

Rule 

495(2) 

Rule  4<H) 

490.  ( I )  Where  the  Htale  of  account  u  wcertained  by  a  judgment 
order  or  report  i»  changed  before  the  day  appointed  for  payment,  the  mort¬ 
gagee  may.  before  the  day  appointed,  give  notice  of  the  change  of  account 
to  the  person  called  upon  to  pay,  giving  particular,  of  the  change  of 
account  and  of  the  sum  to  be  paid. 

Ifnutice  of change  of  account  ho,  been  given  and  the  eum.  therein 

1.l!PP?y  ‘7P"  10  ■*  or  P*w-  *  order  me,  be 

pooled  without  further  notice  or  the  officer  applied  to  mar  in  hla  diacie- 
lion  require  notice  to  be  given  and  may  fix  a  new  day. 

,  ,  'a'lf‘‘n>  l**rt1i' 10  whom  "O'lce  of  change  of  account  fa  ,iven  la  dlaaat- 
^.  0,^7.”  '  M"Ur  d,Urr,!t“  «■*  amount  to  be  paid  and 

(4 1  If  the  .tote  of  account  haa  been  chanfed  before  the  dar  annoinieH 

for  h“  **'"  liw»  and  the  amojnt^y.^ 

lor  redemption  la  reduced,  a  new  day  ihalf  be  aoonimert  r.„  _ _ , 

Rule  495 

•ton^lTto  .III  P'r‘°d  '« "lemfr 

redemption  after  the  lauae  of  Ih.  »  !  .  ,  “  "eoecaary  to  fla  a  dale  for 

■lull  be  on,  month  P"  lhe  0ri*in^  the  further  llm, 

121  Notwithstanding  cub-rule  1 1 1  ik. 

an,  tun,  entitled  t„  cedeem.  e.teld  'thMi^l!  f  "Tj  °"  ‘Mlddlon  of 
*h"  f°r  ,UCh  *'"*  and  upon  inch ’^  "Z  ZEE*"'  "■«  *» 

U)  Notwithstanding  sub-rule  (It  ih  . 

abridged  on  the  conaenl  of  nil  partieaentitlJT'  'a  "'’‘""P"""  "lay  be 

,n  'he  opinion  of  the  court  Ihe  vulue  of  ,h  "r  m  <••««.  where 
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PARTICULAR  PROCEEDINGS 


RULE  66  PROCEEDINGS  FOR  ADMINISTRATION 

DIES 

66.01  Where  Available 

(1)  A  proceeding  for  the  administration  of  the  estate 
of  a  deceased  person  or  for  the  execution  of  a  trust  may 
be  commenced  by  a  Notice  of  Application  by  any  person 
claiming  to  be  a  creditor  or  beneficiary  under  the  will  or 
on  the  intestacy  of  the  deceased  or  under  any  instrument 
of  trust. 

(2)  Such  a  proceeding  may  also  be  commenced  by  an 
executor  or  administrator  of  the  deceased  or  by  a  trustee. 

(3)  A  judgment  for  the  administration  of  any  estate 
or  for  the  execution  of  a  trust  may  be  refused  if  the  judge 
is  satisfied  that  the  questions  between  the  parties  can  be 
properly  determined  without  such  judgment. 

(4)  Where  no  accounts  or  insufficient  accounts  have 
been  rendered,  the  judge  may,  instead  of  granting  judgment 
for  administration  of  the  estate  or  for  the  execution  of  a 
trust,  order  that  the  executors,  administrators  or  trustees 
render  to  the  applicant  a  proper  statement  of  their  accounts 
and  stay  the  proceeding  in  the  meantime. 

66.02  Where  a  Person  under  Disability  is  Interested 

A  judgment  for  the  administration  of  an  estate  or  for 
the  execution  of  a  trust  in  which  a  person  under  disability 
is  interested  shall  not  be  made  unless  the  person  under  dis¬ 
ability  is  made  a  party  respondent  and  the  provisions  of 
Rule  7  are  complied  with. 

66.03  Where  a  Reference  is  Directed 

(1 )  Where  a  Judgment  for  Administration  (Form  66A) 
of  an  estate  or  for  the  execution  of  a  trust  directs  a  reference, 
the  person  to  whom  the  reference  is  directed  shall,  subject 
to  this  rule,  proceed  to  conduct  the  reference  in  accordance 
with  the  procedure  prescribed  by  Rule  57. 


66 


66.01(1) 

(2) 

(3) 

(4) 

66.02 

66.03(1) 


Rule  615 
Rule  617 
Rule  619 
Rule  620 
Rule  616 
Rule  618  (1) 


"■mr- T  °r ' »'  -r ' I*.  "«*  of  k'inTor  the heir 

nriIi  TV”1 .  '  lhe  wl"  °f  “  oiay  apply  b, 

—IT"  '  l  admlni,lral|o"  "flh*  eatate,  real  or  prraonal.  of 
such  deceased  person  ( Form  106). 


617.  An  eiecutor  or  administrator 
obtain  a  judgment  for  administration. 


may,  upon  summary  application, 


619.  It  is  not  obligatory  on  the  court  to  pronounce  or  make  a  judgment 
or  order  for  the  administration  of  any  trust  or  of  the  estate  of  any 
deceased  person,  if  the  questions  between  the  parties  can  be  properly 
determined  without  such  judgment  or  order. 


of  m,  ^  °r  b""nc'"r)'  “"dar  a  will.  IntaaUcy  or  la.lrumrnt 

ol  Iruit,  alwre  no  account.  or  inoufnrirol  arcounla  h.vr  been  rendered, 
be  court  moy,  Injtead  of  pronouncing  judgment  for  admmlitratlon, 

616  A  judgment  for  the  odmlnlitrotlon  of  an  eatate  In  which  an  Infant 
or  a  rnenul  y  Incompetent  penmn  who  ha.  no  committee  eacept  the  Public 
b'  m‘de  unl™  the  Infant  or  mentally 

OfncT.7  ^r*°n  T*?,'  "  P8rt!'  d8f'nd“nl  ,nd  "»■'«  18  t«  the 

8"d  "*ll“  "f  •U,'h  application  ahall.  unlea,  olhenei* 
ordered,  also  be  given  to  such  mentally  Incompetent  person. 


to  whom  the  matter  is  referred  shall  proceed  to  administer  the  estate  in 
the  most  eipeditious  and  least  eipensive  manner,  and  in  doing  so  shall, 

without  special  direction,  take, 

(a)  an  account  of  the  personal  estate  of  the  deceased  that  has 
come  to  the  hands  of  his  eiecutor  or  administrator; 

(b)  an  account  of  his  debts; 

(c)  an  account  of  his  funeral  eipenses; 

(d)  an  account  of  the  testator's  legacies; 


(e)  an  inquiry  as  to  what  parts,  if  any.  of  the  real  and  personal 
estate  are  outstanding  or  disposed  of; 

<f)  an  inquiry  us  to  what  real  estate  the  deceased  was  seised  of, 
or  entitled  to,  at  the  lime  of  his  death; 

(g)  an  inquiry  as  to  what  encumbrances  affect  the  real  estate; 

( h )  an  account  of  the  rents  and  profits  of  the  real  estate  receiled 
by  any  party  since  the  death; 

(i)  an  account  of  what  is  due  to  such  of  the  encumbrancers  as 
consenl  to  sale  in  respect  of  their  encumbrances; 

(j>  an  inquiry  as  to  what  are  the  priorities  of  such  last-men¬ 
tioned  encumbrances. 


1U 
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NOTFS 

RULE  66,03 

PROCEEDINGS  FOR  ADMINISTRATION  RULE  66 

(2)  On  any  such  reference  the  person  to  whom  the 
reference  is  directed  shall  have  the  power  to  deal  with  the 
real  and  personal  property,  including  the  power  lo  give  all 
necessary  directions  for  its  realization  and  shall  finally  wind 
up  all  matters  connected  with  the  estate  or  trust  without  any 
further  directions,  except  where  the  special  circumstances  of 
the  case  require  interim  reports  or  interlocutory  orders. 

(3)  In  taking  accounts  in  administration  proceedings, 
interest  shall  be  computed  on  the  debts  of  the  deceased  from 
the  date  of  the  judgment  and,  on  legacies,  from  the  end  of 
one  year  after  the  death  of  the  deceased,  unless  another  time 
of  payment  is  directed  by  the  will. 

(4)  All  money  realized  from  the  estate  shall  forthwith 
be  paid  into  court,  and  no  money  shall  be  distributed  or 
paid  out  for  costs  or  otherwise,  except  by  order  of  a  judge. 

(5)  On  a  motion  for  an  order  for  distribution,  the 
judge  may  review,  amend  or  refer  back  the  report  or  make 
such  other  order  as  may  seem  just. 

c  c 


Rule  618(2) 
Rule  438 
Rule  618  (3) 


66.03(2) 

(3) 

(4) 


<2>  The  Mauler  ahafl,  under  any  §uch  reference,  have  power  to  deal 
with  both  the  real  and  personal  estate,  including  the  power  to  give  all  nec¬ 
essary  directions  for  its  realization,  and  shall  finally  wind  up  all  matters 
connected  with  the  estate,  without  any  further  directions,  and  without 
any  separate  interim  or  interlocutory  reports  or  orders  except  where  the 
special  circumstances  of  the  case  absolutely  call  therefor. 

Rule  438 

438.  In  taking  accounts  In  admin  1st  ration  proceedings.  Interest  shall 
be  computed  an  the  deceased's  debts  from  the  date  of  the  judgment  or 
order,  and.  on  legacies,  from  the  end  of  on*  year  after  the  deceased  s 
death,  unless  another  time  of  payment  is  directed  by  the  will. 

(3)  All  money  realized  from  the  estate  shall  forthwith  be  paid  into 
court,  and  no  money  shall  be  distributed  or  paid  out  for  costs  or  otherwise 
without  an  order  of  a  Judge,  and.  on  the  application  for  an  order  for  distri¬ 
bution,  the  judge  may  review,  amend  or  refer  back  the  report,  or  make 
such  other  order  as  seems  Just. 


WOTFS 


RULE  67  PARTmON  PROCEEDINGS 


67.01  Where  Available 

(1)  Any  person,  not  under  disability,  entitled  to  com¬ 
pel  the  partition  of  land  or  any  estate  or  interest  therein 
may,  by  Notice  of  Application,  apply  for  partition  or  sale. 

(2)  A  proceeding  for  partition  on  behalf  of  a  person 
under  disability  may  only  be  commenced  by  his  litigation 
guardian  and  with  leave  of  a  judge. 

67.02  Where  a  Person  under  Disability  is  Interested 

A  judgment  for  partition  or  sale  of  land  or  any  estate 
or  interest  therein  in  which  a  person  under  disability  is 
interested  shah  not  be  made  unless  the  provisions  of  Rule  7 
have  been  complied  with. 

67.03  Where  a  Reference  is  Directed 

(1)  Where  a  Judgment  for  Partition  or  Sale  (Form  67  A) 
of  land  or  an  estate  or  interest  therein  directs  a  reference, 
the  person  to  whom  the  reference  is  directed  shall,  subject 
to  this  rule,  proceed  to  conduct  the  reference  in  accordance 
with  the  procedure  prescribed  by  Rule  57. 

(2)  On  any  such  reference,  the  person  to  whom  a 
reference  is  directed  shah  have  the  power  to  add  any  neces¬ 
sary  parties,  to  ascertain  the  rights  of  the  various  parties 
interested  and  to  tax  the  costs  of  any  such  parties. 

(3)  All  money  realized  from  a  sale  of  the  land  or  any 
estate  or  interest  therein  shah  forthwith  be  paid  into  court, 
and  no  money  shall  be  distributed  or  paid  out  for  costs  or 
otherwise,  except  by  order  of  a  judge. 

(4)  On  a  motion  for  an  order  for  distribution,  the 
judge  may  review,  amend  or  refer  back  the  report  or  make 
such  other  order  as  may  seem  just. 


67, 

.01 

(i) 

(2) 

67, 

.02 

67, 

.03 

(1) 

(2) 

(3) 

(4) 

PARTITION 


Rule 

622 

a) 

Rule 

623 

Rule 

622 

(2) 

Rule 

622 

(3) 

Rule 

622 

(3) 

Rule 

622 

(4) 

Rule 

622 

(4) 

Rule  622 

622— (1)  An  adult  person  entitled  to  compel  partition  of  land  or  any 
estate  or  interest  therein  may,  by  originating  notice  served  on  one  or  more 
107)  Per8°n"  *ntitled  to  8  "hare  herein,  apply  for  partition  or  sale  (Form 

(2)  Where  an  infant  or  a  mentally  incompetent  person  who  has  no 
committee  except  the  Public  Trustee  is  interested,  he  shall  be  made  a 
party  defendant  before  judgment,  and  notice  shall  be  given  to  the  Official 
Guardian  and  notice  of  such  application  shall,  unless  otherwise  ordered, 
also  be  given  to  the  mentally  incompetent  person. 

(3)  The  Master  shall  proceed  In  the  least  expensive  and  most  expedi¬ 
tious  manner  for  partition  or  sale,  the  adding  of  parties,  the  ascertain¬ 
ment  of  the  rights  of  the  various  persons  Interested,  the  taxation  and  pay¬ 
ment  of  costs,  and  otherwise. 

'4>  AI1  moneys  realised  shall  forthwith  be  paid  Into  court,  and  no 
moneys  shall  be  distributed  or  paid  out  for  costs  or  otherwise,  without  an 
order  of  a  judge,  and,  on  the  application  for  an  order  for  distribution,  the 
judge  may  review,  amend  or  refer  back  to  the  Master  his  report  or  make 
such  other  order  as  seems  just. 

Rule  623 

623.  An  application  for  partition  on  behalf  of  an  Infant  by  his 
guardian  or  next  friend  may  be  made  with  the  sanction  of  a  judge  to  be 
first  obtained  upon  notice  to  the  Official  Guardian. 


68 


IIQIES 


RULE  68  PROCEEDINGS  CONCERNING  THE 
ESTATES  OF  MINORS 

68.01  How  Commenced 

A  proceeding  for  approval  of  the  sale,  mortgage,  lease 
or  other  disposition  of  the  whole  or  any  part  of  the  estate 
of  a  minor  may  be  commenced  by  a  Notice  of  Application, 
and  shall  be  made  to  a  judge  upon  notice  to  the  Official 
Guardian. 

68.02  Affidavit  in  Support 

(1)  The  affidavit  in  support  of  any  such  proceeding 
shall  state  the  nature  and  amount  of  the  real  and  personal 
property  to  which  the  minor  is  entitled. 


68.01 

68.02(1) 

(2) 

(3) 

(4) 

Rule  625 


Rule  625 
Rule  626(1) 
Rule  626(1) 
Rule  626(2) 
Rule  626(3) 


625.  Ail  ippllctlioni  for  the  tilt,  mortgftge,  Iujc  or  other  diipoeUlon 
of  an  infant’s  estate  shall  be  made  to  a  judfe  upon  notice  to  the  Official 
Guardian. 


Rule  626 

S2S. — (1)  The  affidavits  filed  shall  state  the  nature  and  amount  of  the 
personal  property  to  which  the  Infant  Is  sntitled,  the  necessity  of  reporting; 
to  the  real  estate,  its  nature,  value,  and  the  annual  profits  thereof  and  the 
occupation  of  the  lands  to  be  disposed  of,  and  shall  state  specifically  the 
relief  desired  and  circumstances  sufficient  to  Justify  the  order  sought. 

(2)  If  sn  allowance  for  maintenance  is  desired,  a  case  shall  also  be 
stated  and  made  to  justify  such  an  order  and  to  regulate  the  amount. 

(3)  If  the  appointment  of  a  guardian  is  desired,  a  case  shall  be  stated 
and  made  for  the  appointment  of  the  person  proposed. 


(2)  If  the  proceeding  is  for  approval  of  the  sale, 
mortgage,  lease  or  other  disposition  of  real  property,  the 
affidavit  shall  show  the  nature  and  value  of  the  real  property 
to  be  disposed  of,  the  annual  profits  therefrom  and  the 
present  occupation  thereof,  as  well  as  the  facts  relied  upon 
to  establish  the  necessity  for  the  proposed  disposition. 

(3)  If  an  allowance  for  maintenance  is  desired,  the 
affidavit  shall  state  the  amount  required  and  the  facts  relied 
upon  to  establish  the  need  for  such  an  allowance  and,  where 
applicable,  shall  show  the  necessity  for  resorting  to  the  real 
property  to  provide  such  an  allowance. 

(4)  If  the  appointment  of  a  guardian  is  desired,  the 
affidavit  shall  state  the  reason  therefor  and  the  facts  relied 
upon  to  justify  the  appointment  of  the  person  proposed. 


NOTFS 


68.03  Where  Consent  Required 

(1)  Approval  for  the  sale,  mortgage,  lease  or  other 
disposition  of  the  whole  or  any  part  of  the  estate  of  a  minor 
shall  not  be  given  unless  the  consent  of  any  minor  over  the 
age  of  16  years  has  been  filed;  but  any  such  consent  may  be 
dispensed  with  if  the  Official  Guardian  does  not  object. 

(2)  When  so  directed  by  the  judge,  the  minor  shall 
be  produced  before  him  or  before  a  master  and  shall  be 
examined  apart  as  to  his  consent. 


68-03  <1)  Rule  627  (1)  £??/ 

<2)  Rule  627  (2) 

(3)  Rule  627(3) 

Rule  627 

**27. — ( 1 )  The  content  of  all  infanta  over  sixteen  years  of  age  shall  be 
Hied,  verified  by  an  affidavit  of  a  solicitor  stating  that  the  consent  was 
read  over  by  him  to  the  infant  and  fully  explained  to  and  apparently 
understood  by  the  infant. 

(2)  When  bo  directed  by  the  judge,  the  infant  shall  be  produced  before 
him  or  before  a  master  and  shall  be  examined  apart  as  to  his  consent. 

(3)  Where  the  infant  Is  out  of  Ontario,  the  judge  may  direct  inquiry  as 
to  the  infant's  consent  in  such  manner  as  seems  proper. 


(3)  Where  the  minor  is  out  of  Ontario,  the  judge  may 
direct  an  inquiry  to  be  made  as  to  the  consent  of  the  minor 
in  such  manner  as  may  seem  just. 


69 


Rule  629(1) 
Rule  629(1) 
Rule  629(2) 


29S 

NOTES 


69.01(1) 

(2) 

(3) 


RULE  69  PROCEEDINGS  FOR  JUDICIAL  REVIEW 
69.01  How  Commenced 

( 1 )  A  proceeding  for  judicial  review  under  The  Judicial 
Review  Procedure  Act.  1971,  may  be  commenced  by  a 
Notice  of  Application  and,  subject  to  paragraph  (2),  shall 
be  made  to  the  Divisional  Court. 

(2)  A  proceeding  for  judicial  review  may  be  made  to 
the  High  Court  with  leave  of  a  judge  thereof,  which  may  be 
granted  at  the  hearing  of  the  application,  where  it  is  made 
to  appear  to  the  judge  that  the  case  is  one  of  urgency  and 
that  the  delay  required  for  having  the  application  heard  by 
the  Divisional  Court  is  likely  to  involve  a  failure  of  justice. 

(3)  Where  a  judge  of  the  High  Court  refuses  leave  for 
a  proceeding  under  paragraph  (2),  he  may  order  that  the 
proceeding  be  transferred  to  the  Divisional  Court. 

69.02  Interim  Order 

On  any  proceeding  for  judicial  review,  a  judge  of  the 
High  Court  may  make  such  interim  order  as  he  considers 
proper,  pending  the  final  determination  of  the  proceeding. 


Rule  629 

629.— (1)  Application*  for  Judicial  review  under  The  Judicial  Review 
Procedure  Act.  1971 ,  may  be  (ranted  upon  a  summary  application  by  seif- 
Inatlnj  notice  to  the  Divisional  Court  or,  with  leave,  to  a  Judgv. 
(Amended.  O.  Ref.  620/78,  s.  38.] 

(2)  A  judge  may  adjourn  for  consideration  by  the  Divisional  Court  say 
application  for  judicial  review  under  The  Judicial  Review  Procedure  Art. 
1971.  (Amended.  O.  RcfS.  1 15/72,  s.  17;  520/78.  s.  39.1 


RULE  70  PROCEEDINGS  FOR  QUIETING  TITLES 


70 


NOTES 


70.01  How  Commenced 

( 1 )  A  proceeding  under  either  Section  2  or  Section 
30  of  The  Quieting  Titles  Act  shall  be  commenced  by 
petition  in  the  form  prescribed  by  the  Act,  and  shall  be 
made  to  a  judge  of  the  High  Court. 

(2)  No  petition  shall  include  two  or  more  properties 
dependent  on  separate  and  distinct  titles,  but  a  petition 
may  include  any  number  of  lands  or  parcels  belonging  to 
the  same  person  and  dependent  on  one  and  the  same  chain 
of  title. 

(3)  Every  petition  under  the  Act  shall  be  filed  in 
the  office  of  the  local  registrar  at  Toronto  and  may,  at 
the  option  of  the  petitioner,  be  referred  to  the  referee  in 
Toronto  or  to  any  local  referee. 

(4)  Where  a  petitioner  desires  to  have  the  petition 
referred  to  a  particular  local  referee,  he  shall  endorse  the 
petition  accordingly. 

(5)  Where  a  petition  is  filed  with  no  endorsement, 
it  shall  stand  referred  to  the  referee  in  Toronto,  but  a 
petition  endorsed  to  a  local  referee  shall  stand  referred 
to  him. 

(6)  The  Senior  Master  is  the  sole  inspector  of  titles 
in  respect  of  petitions  filed  under  the  Act  and  the  sole 
referee  in  Toronto,  but  he  may  assign  to  any  master  such 
duties  as  inspector  or  referee  as  he  from  time  to  time 
deems  advisable. 

(7)  Upon  the  filing  of  the  petition,  the  local  registrar 
at  Toronto  shall  attend  upon  one  of  the  judges  of  the  High 
Court,  designated  by  the  Chief  Justice  of  the  High  Court 
to  hear  petitions  under  the  Act,  for  directions  before  it  is 
referred  to  a  referee  for  investigation. 

•£(8)  Subject  to  the  directions  of  the  judge,  the  local 
registrar  at  Toronto  shall  transmit  the  petition  to  the  referee 
but,  where  the  petition  is  referred  to  a  local  referee,  a  copy 
of  the  petition  shall  be  filed  with  the  inspector  of  titles 
before  it  is  transmitted  to  the  local  referee. 


70.01(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

Rule  720 


Rule  720 
Rule  699 
Rule  701 
Rule  703 
Rule  704 
Rule  702 
Rule  700 
Rules  700; 


720.  Petition*  under  section  30  of  the  Act  *hall  be  filed  and  proceeded 
with  in  the  tame  manner,  a*  nearly  a*  may  be,  a*  petition*  for  an  indefeas¬ 
ible  title. 


Rule  699 

699.  A  petition  for  an  investigation  of  title*  under  The  Quieting  Title* 
Act,  referred  to  In  rule*  700  to  721  a*  "the  Act”,  *hali  not  include  two  or 
more  properties  dependent  on  separate  and  distinct  titles,  but  may  include 
any  number  of  lots  or  parcels  belonging  to  the  same  person  and  dependent 
on  one  and  the  same  chain  of  title. 

Rule  701 

701.  Al!  petition*  under  the  Act  shall  be  filed  in  the  Registrar's  office 
at  Toronto,  and  may,  at  the  option  of  the  petitioner,  be  referred  to  the  ref¬ 
eree  in  Toronto  or  to  any  local  master. 


Rule  703 

703.  Petitions  to  be  referred  to  a  local  referee  shall  be  endorsed  thus: 

‘To  be  referred  to  the  Referee  at  . and  to  Mr . 

. Insoector  of  Titles”. 

Rule  704 

704.  Petitions  filed  unendorsed  shall,  without  order,  stand  referred  to 
the  referee  In  Toronto,  but  a  petition  endorsed  with  the  name  of  a  local 
referee  shall  stand  referred  to  him. 


Rule  702 

702.  The  Master  is  the  sole  Inspector  of  titles  In  respect  of  petitions 
filed  under  the  Act,  and  the  sole  referee  In  Toronto,  but  he  may  assign  to 
any  assistant  master  such  duties  as  Inspector  or  referee  as  he  from  time  to 
lime  deems  advisable. 

U  '  700  Where  »n  application  I,  made  under  aectlon  2  of  the  Act.  the 

proper  officer  In  the  Be,i.trar'.  office  at  Toronto  ahall  attend  one 
b,d£.  with  the  petition,  for  direction.,  before  It  la  referred  for  In.e.t 
tion. 

Rule  706  ..  . 

706  A  local  referee  is  entitled  to  confer  or  correspond  from  time  to 
time  with  the  inapector  of  title,  for  advice  and  aaaislance  on  queetion.  of 
practice  or  evidence  or  other  que.tlon.  arialn,  under  the  Act  or  under 
these  rules. 

Rule  707 

707.  Upon  the  filing  of  the  petition,  It  shall  be  delivered  or  mailed  by 

,  the  proper  officer  to  the  referee. 

Mule  705 

7tKS.  Petition,  to  be  referred  to  a  local  referee  .hall  be  entered  with  the 

_ A _ r.lllwe  kefnM  Imlni  fllpd. 


706; 


707 


70.02 


70.03 


Material  in  Support  70.02  (1) 

( 1 )  The  particulars  necessary  under  the  Act  to  support  (  2 ) 

the  petition  shall  be  delivered  or  mailed  by  the  petitioner  or  (3) 

his  solicitor  to  the  referee.  70.03 

70.04 


Rule  708 
Rule  709(1) 
Rule  709(2) 
Rule  710 
Rule  711 


(2)  The  petitioner  shall  deliver  to  the  referree  a  plan 
and  description  of  the  property,  verified  by  the  affidavit  of 
a  qualified  land  surveyor  who  has  personally  inspected  the 
property,  and  the  affidavit  shall  state  the  manner  in  which 
the  land  described  is  indicated  upon  the  plan,  the  names 
of  the  person  or  persons  in  actual  occupation  of  the  whole 
or  any  part  thereof,  the  nature  of  the  buildings  upon  the 
property  and  any  evidence  of  continued  possession  that 
might  be  of  assistance  in  the  consideration  of  the  petition 

(3)  The  petitioner  shall  also  show,  by  affidavit  or 
otherwise,  whether  possession  has  always  accompanied  the 
title  under  which  he  claims  the  property,  or  how  otherwise, 
or  shall  show  some  sufficient  reason  for  dispensing  with  such 
proof  either  wholly  or  in  part. 


Rule  708 

708.  The  particulars  necessary  under  the  Act  to  support  the  petition 
■halt  be  delivered  or  sent  by  the  petitioner  or  his  solicitor  to  the  referee 
and  shall  be  forthwith  examined  and  considered  by  him. 

Rule  709 

709.  — (I)  In  every  case  of  an  investigation  of  title  to  property  under 
the  Act,  the  petitioner  ahsfi  deliver  to  the  referee  a  plan  and  description  of 
the  property,  verified  by  the  affidavit  of  a  qualified  Sand  surveyor  who  haa 
personally  inspected  the  property,  and  the  affidavit  shall  state  the  manner 
in  which  the  land  described  is  indicated  upon  the  plan,  the  names  of  the 
person  or  persons  in  actual  occupation  of  the  whole  or  any  part  thereof, 
the  nature  of  the  buildings  upon  the  property  and  any  evidence  of  contin- 
ued  possession  that  might  be  of  assistance  in  the  consideration  of  the  peti¬ 
tion. 

(2)  The  petitioner  shall  also  show,  by  affidavit  or  otherwise,  whether 
possession  has  always  accompanied  the  title  under  which  he  claims  the 
property,  or  how  otherwise,  or  shall  show  some  sufficient  reason  for  dis¬ 
pensing  with  such  proof  either  wholly  or  in  part. 


Attendance  of  Petitioner 

Where  there  is  no  contest,  the  attendance  of  the  peti¬ 
tioner,  or  his  solicitor,  shall  not  be  required  on  the  examina¬ 
tion  of  the  title,  except  where,  for  any  special  reason,  the 
referee  directs  such  attendance. 


Rule  710 

710.  Where  there  is  no  contest,  the  attendance  of  the  petitioner,  or  of 
a  solicitor  on  his  behalf,  shall  not  be  required  on  the  examination  of  the 
title,  except  where,  for  any  special  reason,  the  referee  directs  such  atten¬ 
dance. 


70.04  Where  Proof  of  Title  is  Defective 

If,  on  such  examination,  the  referee  finds  the  proof  of 
title  defective,  he  shall  deliver  or  mail  to  the  petitioner, 
or  his  solicitor,  a  memorandum  of  such  finding,  stating 
shortly  therein  what  the  defects  are,  and  he  shall  therein 
state  as  far  as  possible  all  the  objections  to  the  title. 


Rule  711 

711.  if.  on  such  examination,  the  referee  finds  the  proof  of  title  defec- 
live,  he  shall  deliver  or  mail  to  the  petitioner,  or  hla  solicitor,  a  memoran¬ 
dum  of  such  finding,  slating  shortly  therein  what  the  defects  are.  and  he 
shall  therein  state  as  far  as  possible  ail  the  objections  to  the  title. 


HIES 


70.05  Where  Good  Title  is  Shown 

(1)  Where  the  referee  finds  that  a  good  title  is  shown, 
he  shall  prepare  the  necessary  advertisement  and,  unless  the 
publication  thereof  is  dispensed  with  under  the  Act,  the 
advertisement  shall  be  published  in  a  newspaper  having  a 
general  circulation  in  the  county  where  the  land  is  situate 
and  in  any  other  newspaper  in  which  the  referee  thinks  it 
proper  to  have  it  inserted. 

(2)  The  referee  shall  endorse  on  the  advertisement  so 
prepared  by  him  the  name  of  the  newspaper  or  newspapers 
in  which  it  is  to  be  published,  and  the  number  of  insertions 
to  be  given  therein  respectively. 

(3)  Any  notice  of  the  petition  to  be  mailed  or  served 
under  Section  13  of  the  Act  shall  be  prepared  by  the  referee, 
and  directions  shall  be  given  by  him  as  to  the  persons  on 
whom  it  is  to  be  served. 

70.06  Where  Local  Referee  is  Satisfied 

(1)  Where,  in  the  opinion  of  a  local  referee,  the  peti¬ 
tioner  is  entitled  to  a  certificate  or  conveyance  under  the  Act 
and  has  published  and  given  all  notices  required,  the  local 
referee  shall  endorse  and  sign  at  the  foot  of  the  petition 
the  following  memorandum:  “I  am  of  the  opinion  that  the 
petitioner  is  entitled  to  a  certificate  of  title  (or  conveyance) 
as  claimed  (or  subject  to  the  following  encumbrances,  etc., 
as  the  case  may  be).” 

(2)  The  local  referee  shall  thereupon  transmit  to  the 
inspector  of  titles  the  petition  and  all  papers  relating  thereto 

(3)  The  inspector  of  titles  shall  thereupon  examine  the 
papers  carefully  and,  if  he  finds  any  defect  in  the  evidence 
of  title  or  in  the  proceedings,  he  shall,  by  correspondence 
or  otherwise,  point  out  the  defect  to  the  petitioner  or  his 
solicitor,  or  to  the  local  referee,  as  the  case  may  be,  in  order 
that  the  defect  may  be  remedied  before  the  petition  and  all 
papers  relating  thereto  are  tranmitted  to  the  judge  for  approval. 


70.05(1) 

(2) 

(3) 

70.06  (1) 


Rule  712 
Rule  712 
Rule  713 
Rule  715 


Rule  712 

712.  Where  the  referee  finds  that  •  good  title  la  shown,  he  shall  pre¬ 
pare  the  necessary  advertisement,  and,  unless  the  publication  thereof  is 
dispensed  with  under  the  Act,  the  advertisement  shall  be  published  in  the 
The  Ontario  Gazette  and  in  any  newspaper  or  newspapers  in  which  the 
referee  thinks  it  proper  to  have  It  inserted;  and,  unless  otherwise  directed 
by  the  referee,  a  copy  of  the  advertisement  shall  also  be  put  up  on  the  door 
of  the  court  house  of  the  county  in  which  the  land  lies,  and,  unless  the 
nearest  post  office  Is  in  a  city,  in  some  conspicuous  place  in  the  post  office 
that  Is  situate  nearest  to  the  property  the  title  of  which  Is  under  investiga¬ 
tion;  and  the  referee  shall  endorse  on  the  advertisement  so  prepared  by 
him  the  name  of  the  newspaper  or  newspapers  In  which  it  is  to  be  publish¬ 
ed.  and  the  number  of  insertions  to  be  given  therein  respectively,  and  the 
period  (not  less  than  four  weeks)  for  which  the  notice  Is  to  be  continued  at 
the  court  house  and  post  office  respectively. 

Rule  713 

713.  Any  notice  of  the  application  to  be  served  or  mailed  under  section 
13  of  the  Act  shall  be  prepared  by  the  referee,  and  directions  shall  in  like 
manner  be  given  by  him  as  to  the  persons  to  be  served  with  the  notice  and 
as  to  the  mode  of  serving  it. 


Rule  715 

715.  Where  a  person  has  shown  himself,  in  the  opinion  of  a  local  refer¬ 
ee,  to  be  entitled  to  a  certificate  or  conveyance  under  the  Act  and  has  pub¬ 
lished  and  given  all  the  notices  required,  the  referee  shall  write  at  the  foot 
of  the  petition,  and  sign,  a  memorandum  to  the  following  effect:  "I  am  of 
opinion  that  the  petitioner  is  entitled  to  a  certificate  of  title  (or  convey¬ 
ance)  as  prayed  (or  subject  to  the  following  encumbrances,  etc.,  as  the 
case  may  be)";  and  shall  transmit  the  petition  (charges  prepaid)  with  the 
deeds,  evidence  and  other  papers  before  him  in  reference  thereto  to  the 
inspector  of  title,  who  shall  eiamine  the  papers  carefully,  and,  if  he  finds 

any  defect  in  the  evidence  of  title  or  in  the  proceedings,  he  shall,  by 
correspondence  or  otherwise,  point  out  the  defect  to  the  petitioner  or  his 
solicitor  or  to  the  referee,  as  the  case  may  be,  in  order  that  the  defect  may 
be  remedied  before  u  judge  is  attended  with  the  petition  and  papers  for 
approval. 


3oz 

NOTFS 


PROCEEDINGS  FOR  RULE  70 

QUIETING  TITLES 

70.07  Where  Inspector  of  Titles  or  Referee  at  Toronto  is  Satisfied 

(1 )  Where  the  inspector  of  titles  or  referee  at  Toronto 
finds  that  the  petitioner  is  entitled  to  a  certificate  of  title 
or  a  conveyance  under  the  Act  and  has  published  and  given 
all  the  notices  required,  the  inspector  of  titles  or  referee  at 
Toronto  shall  endorse  and  sign  at  the  foot  of  the  petition  a 
memorandum  to  the  same  effect  as  is  required  from  a  local 
referee. 

(2)  The  inspector  of  titles  or  referee  at  Toronto  shall 
thereupon  prepare  the  certificate  of  title  or  conveyance, 
engross  and  sign  the  same  in  triplicate  and  shall  attend  upon 
the  judge  therewith  and  with  the  petition  and  all  papers 
relating  thereto. 

(3)  On  the  certificate  or  conveyance  being  signed  by 
the  judge,  the  inspector  of  titles  or  referee  at  Toronto  shall 
deliver  or  transmit  the  certificate  of  title  or  conveyance  to 
the  local  registrar  at  Toronto  to  be  sealed  and  registered. 


70.07  (1) 
(2) 

(3) 

(4) 

(5) 

(6) 


Rule  716(1) 
Rule  716(1) 
Rule  716(1) 
Rule  716(1) 
Rule  716(2) 
Rule  717 


Rule  716 

716.— (1)  Where  the  inspector  or  referee  at  Toronto  finds  that  the 
petitioner  ha*  shown  himself  entitled  to  a  certificate  of  title  or  a  convey¬ 
ance  under  the  Act  and  ha*  published  and  given  all  the  notices  required, 
he  shall  write  at  the  fool  of  the  petition,  and  sign,  a  memorandum  to  the 
same  effect  a*  is  required  from  a  local  referee,  and  shall  prepare  the  certi¬ 
ficate  of  title  or  conveyance,  and  shall  engross  the  same  in  triplicate  on 
heavy  paper  of  good  quality,  and  shall  sign  the  same  at  the  fool  or  in  the 
margin  thereof,  and  shall  attend  one  of  the  judges  therewith  and  with  the 
deeds,  evidence  and  other  papers  before  him  In  reference  thereto;  and,  on 
the  certificate  or  conveyance  being  signed  by  the  judge,  the  inspector  or 
other  referee  aforesaid,  as  the  case  may  be,  shall  deliver  or  transmit  it  to 
the  registrar  to  be  sealed  and  registered,  and  the  registrar  shall  retain  one 
of  the  signed  certificates  or  conveyances  and  shall  deliver  or  transmit  the 
other  two,  when  so  sealed  and  registered,  to  the  petitioner,  his  solicitor  or 
agent. 

(2)  Unless  the  judge  otherwise  directs,  the  certificate  shall  be  dated  as 
of  the  date  of  the  filing  of  the  petition. 


(4)  The  local  registrar  shall  thereupon  retain  one  of 
the  signed  certificates  or  conveyances  and  shall  deliver  or 
transmit  the  other  two,  when  so  sealed  and  registered,  to 
the  petitioner  or  his  solicitor. 

(5)  Unless  the  judge  otherwise  directs,  the  certificate 
of  title  or  conveyance  shall  be  dated  as  of  the  date  of  the 
filing  of  the  petition. 


Rule  717 

717.  When  a  certificate  of  title  ha*  been  granted,  the  inspector  or  ref¬ 
eree  may.  without  further  order,  deliver,  on  demand,  to  the  party  entitled 
thereto,  or  his  solicitor,  all  deeds  and  other  evidence  of  title,  not  Including 
affidavits  made  and  evidence  given  In  the  matter  of  the  title,  and  shall 
take  his  receipt  therefor. 


(6)  When  a  certificate  of  title  or  conveyance  has  been 
granted,  the  inspector  of  titles  or  referee  at  Toronto  may, 
without  further  order,  deliver  on  demand  to  the  party  en¬ 
titled  thereto,  or  his  solicitor,  all  deeds  and  other  documents 
of  title  filed  in  connection  with  the  proceeding  and  shall 
take  his  receipt  therefor. 


70.09  (1) 


NOTFS 


jt 

70.08  Appeal 

The  certificate  of  the  inspector  of  titles  or  of  a  referee 
upon  any  contest  before  him  shall  be  filed,  and  an  appeal  lies 
therefrom  in  the  same  way  as  from  a  report  on  a  reference. 

70.09  Alternative  Proceeding  by  Notice  of  Application 

(1 )  Where  any  person  claims  to  be  the  owner  of  land, 
he  may  have  any  particular  question  that  would  arise  upon 
a  petition  under  The  Quieting  Titles  Act  determined  in  a 
proceeding  commenced  by  a  Notice  of  Application. 

(2)  Notice  of  any  such  application  shall  be  given  to  all 
persons  to  whom  notice  would  be  given  under  The  Quieting 
Titles  Act,  and  the  judge  has  the  same  power  to  determine 
and  finally  dispose  of  such  particular  question  as  he  would 
have  under  that  Act.  It  shall  not,  however,  be  necessary  to 
comply  with  the  provisions  of  sub-rule  70.05. 

RULE  7 1  MENTAL  INCOMPETENCY  PROCEEDINGS 

7 1 .0 1  Removal  to  Supreme  Court 

(1)  Where  the  respondent  in  a  proceeding  under  The 
Mental  Incompetency  Act  requires  the  proceeding  to  be 
removed  into  the  Supreme  Court,  he  shall  serve  a  Notice  of 
Removal  (Form  71  A)  upon  the  applicant  and  file  the  same, 
with  proof  of  service,  with  the  clerk  of  the  county  court 
in  which  the  proceeding  was  brought,  at  least  2  days  before 
the  return  date  of  the  application  for  the  declaration  of 
mental  incompetency  or  incapacity. 

(2)  Upon  filing  the  Notice  of  Removal  and  proof  of 
service  thereof,  the  clerk  of  the  county  court  shall  forthwith 
transmit  the  papers  to  the  local  registrar  of  the  Supreme 
Court  in  the  county  in  which  the  proceeding  was  brought. 


303 

Rule  610 
71 

71-01  Rule  462a 

Rule  610 

610.— (1)  Where  any  person  claims  to  be  the  owner  of  land,  but  docs 
not  desire  to  have  his  title  thereto  quieted  under  The  Quieting  Titlea  Act, 
he  may  have  any  particular  question  that  would  arise  upon  an  application 
to  have  hia  title  quieted  determined  upon  an  originating  notice. 

(2)  Notice  shall  be  given  to  all  persona  to  whom  notice  would  be  given 
under  The  Quieting  Titlea  Act,  and  the  court  has  the  same  power  finally  to 
dispose  of  and  determine  auch  particular  question  as  It  would  have  under 
that  Act.  but  thla  does  not  render  It  necessary  to  give  the  notice  required 
by  rule  712. 

Rule  462a 

462a. — (1)  Where  the  respondent  In  proceeding*  under  The  Mental 
Incompetency  Act  require*  the  proceeding*  to  be  removed  Into  the 
Supreme  Court  he  ahafl  serve  a  notice  of  removal  upon  the  applicant  and 
file  the  aame  with  proof  of  service  thereof  with  the  clerk  of  the  county  or 
district  court  in  which  the  proceedings  were  brought,  not  later  than  two 
days  preceding  the  day  of  the  return  of  the  application  for  the  declaration 
of  mental  incompetency  or  incapability. 

(2)  Upon  filing  the  notice  of  removal  and  proof  of  service  thereof  the 
clerk  of  the  county  or  district  court  shall  forthwith  transmit  the  paper*  to 
the  proper  office  of  the  Supreme  Court  In  the  County  or  District  in  which 
the  proceedings  were  brought. 

(3)  Within  ten  days  of  service  upon  him  of  the  notice  of  removal  the 
applicant  shall  serve  upon  the  respondent  and  file  a  notice  of  the  time  and 
place  of  the  hearing  of  the  application  before  a  judge  of  the  Supreme 
Court  and  thereafter  the  practice  and  procedure  of  the  Supreme  Court  in 

effect  on  March  251h,  1964.  shall  apply  to  proceeding*  coming  within  this  , 

rule.  [Amended,  O.  Reg.  520/78,  *.  18. J 

# 

tok721 

721.  The  certificate  of  the  Inspector  or  of  a  referee  upon  any  eon  test 
krf*re  him  shall  be  filed,  and  an  appeal  lies  from  such  certificates  In  the 
ltm*  W*T  as  from  a  master's  report. 


(3)  Within  10  days  of  service  upon  him  of  the  Notice 
of  Removal,  the  applicant  shall  serve  upon  the  respondent 
and  file  a  notice  of  the  time  and  place  of  the  hearing  of  the 
proceeding  before  a  judge  of  the  Supreme  Court  and  there¬ 
after  the  practice  and  procedure  of  the  Supreme  Court  shall 
apply  to  the  proceeding. 


71.02 


NDIES 


7 1 .02  Application  for  Confirms  tion 

(1)  Where  an  order  has  been  made  by  a  judge  of  a 
county  court  appointing  a  permanent  committee  or  pro¬ 
pounding  a  scheme  of  management  or  propounding  a  subse¬ 
quent  scheme  not  previously  confirmed  by  a  judge  of  the 
Supreme  Court,  the  order  shall  be  issued  and  filed  with  the 
clerk  of  the  said  county  court. 

(2)  Unless  the  order  has  been  appealed,  the  applicant 
shall  file  with  the  clerk  of  the  said  county  court  a  notice 
of  motion  returnable  before  a  judge  of  the  High  Court  at 
Toronto  for  an  order  confirming  the  appointment  of  the 
committee  and  the  scheme  of  management,  and  the  clerk 
shall  thereupon  transmit  the  notice  of  motion,  the  order 
and  all  other  papers  filed  in  the  proceeding  to  the  local 
registrar  of  the  Supreme  Court  at  Toronto. 

(3)  The  notice  of  motion  for  confirmation  shall  be 
filed  with  the  clerk  of  the  said  county  court  at  least  10  days 
prior  to  the  day  upon  which  the  motion  is  returnable. 

(4)  Upon  receipt  of  the  notice  of  motion  and  support¬ 
ing  material,  the  local  registrar  at  Toronto  shall  place  the 
motion  on  the  appropriate  list,  and  it  shall  not  be  necessary 
for  counsel  to  appear  in  the  first  instance. 

(5)  The  order  shall  be  considered  by  the  presiding 
judge  and  if,  in  his  opinion,  it  is  proper  to  confirm  the 
appointment  of  the  committee  and  the  scheme  of  manage¬ 
ment,  he  shall  confirm  the  same  by  so  endorsing  the  notice 
of  motion  and  an  order,  prepared  by  the  solicitor  for  the 
applicant,  shall  be  issued  and  entered  in  the  Supreme  Court 
at  Toronto,  and  a  copy  thereof  shall  be  filed  with  the  clerk 
of  the  county  court  in  which  the  proceeding  was  commenced. 

(6)  Where  the  presiding  judge  is  not  satisfied,  he  shall 
state  shortly  his  reasons  therefor  in  writing  and  either  direct 
an  amendment  to  be  made  before  an  order  is  issued  or  adjourn 
the  motion  and  direct  the  local  registrar  at  Toronto  to  give 
notice  to  the  applicant  of  the  adjourned  hearing  upon  which 
counsel  shall  appear. 


Rule  46?!= 


Rule  462b 

462b. — (1)  Where  an  order  has  been  made  by  a  judge  of  a  county  or 
district  court  appointing  a  permanent  committee  or  propounding  a 
scheme  of  management  or  propounding  a  subsequent  scheme  not  previ¬ 
ously  confirmed  by  a  judge  of  the  Supreme  Court,  the  order  shall  be  issued 
and  filed  forthwith  in  the  office  of  the  clerk  of  the  said  county  or  district 
court. 

(2)  Unless  the  order  has  been  appealed,  the  applicant  shall  lodge  with 
the  clerk  of  the  said  county  or  district  court  a  notice  of  motion  returnable 
before  a  judge  at  Toronto  for  an  order  confirming  the  appointment  of  the 
committee  and  the  scheme  of  management  and  the  clerk  shall  thereupon 
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transmit  the  notice  of  motion,  the  order  and  all  other  papers  filed  in  the 
proceedings  to  the  Registrar  of  the  Supreme  Court  at  Toronto.  (Amended 
O.  Reg.  620/78,  s.  19.1 

(3)  The  notice  of  motion  for  confirmation  shall  be  lodged  with  the 
clerk  of  the  said  county  or  district  court  at  least  ten  days  prior  to  the  day 
upon  which  the  motion  Is  returnable. 

(4)  Upon  receipt  of  the  notice  of  motion  and  supporting  material  the 
Registrar  shall  place  the  application  on  the  list  of  cases  for  hearing  and  It 
shall  not  be  necessary  for  counsel  to  appear  in  the  first  instance. 

(6)  The  order  shall  be  considered  by  the  presiding  judge  and  If  in  his 
opinion  it  is  proper  to  confirm  the  appointment  of  the  committee  and  the 
scheme  of  management  he  shall  confirm  the  same  by  so  endorsing  the 
notice  of  motion  and  an  order  prepared  by  the  solicitor  for  the  applicant 
shall  be  issued  and  entered  in  the  Supreme  Court  and  a  copy  thereof  forth¬ 
with  shall  be  filed  with  the  clerk  of  the  county  or  district  court  in  which 
the  proceedings  were  commenced. 

(6)  Where  the  judge  is  not  satisfied  he  shall  state  shortly  his  reasons 
therefor  in  writing  and  either  direct  an  amendment  to  be  made  before  an 
order  is  issued  or  adjourn  the  motion  and  direct  the  registrar  to  give  notice 
to  the  applicant  of  the  adjourned  hearing  upon  which  counsel  shall 
appear. 
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71.03 


71.03  Passing  Accounts 

(1)  Upon  the  death  of  a  person  who  has  been  found 
mentally  incompetent  or  mentally  incapable  under  the  pro¬ 
visions  of  The  Mental  Incompetency  Act,  the  accounts  of 
his  committee  shall  be  passed  by  a  judge  of  the  county 
court  in  which  the  proceeding  is  pending  upon  notice  to 
his  executor  or  administrator. 

(2)  Where  the  proceeding  has  been  referred  to  a  master, 
the  accounts  of  the  committee  shall  be  passed  by  him. 

(3)  Upon  payment  over  to  the  executor  or  administra¬ 
tor  of  the  balance  found  to  be  due  by  the  judge  or  master,  as 
the  case  may  be,  and,  upon  entry  of  the  order  or  confirma¬ 
tion  of  the  report,  the  bond  given  by  the  committee  shall  be 
handed  over  for  cancellation. 


Rule  463 


Rule  463 

463.  Upon  the  death  of  the  person  who  hu  been  touni/**y  ,h 
Incompetent  or  mentally  incapable  under  the  provisions  of  7ne^  ^ 
Incompetency  Act  the  accounts  of  his  committee  shall  be  passed 
judge  of  the  county  or  district  court  in  the  county  or  district  In  wnif 
proceedings  are  pending,  or  where  the  matter  has  been  referred  ® 
Master,  by  the  Master  to  whom  the  matter  has  been  referred,  “P6"  |-f 

to  his  eiecutor  or  administrator,  and.  upon  payment  over  to  the  e* 
or  administrator  of  the  balance  found  to  be  due  by  the  judge  or  Mm  ^ 
the  case  may  be.  and  upon  confirmation  of  the  order  or  report,  t 
given  by  the  committee  shall  be  handed  over  for  cancellation. 
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72 

72.01 


RULE  72  DIVORCE  PROCEEDINGS 

k 

72.01  Application  of  the  Rules 

Unless  otherwise  provided  by  any  statute  or  by  this  ru!e, 
all  of  the  rules,  insofar  as  they  apply  to  an  action,  shall  apply, 
with  any  necessary  modification,  to  a  divorce  proceeding. 

72.02  Definitions 

In  a  divorce  proceeding,  unless  the  context  otherwise 
requires, 

decree  nisi  or  decree  absolute  of  divorce  is  a  judgment ; 

fudge  means  a  judge  of  the  Supreme  Court  and  includes  a 
local  judge ; 

matrimonial  offence  means  a  matrimonial  offence  as  defined 
in  Section  3  of  the  Divorce  Act  (Canada);  and 

originating  process  includes  a  petition  or  a  counter-petition 
against  an  added  respondent  by  counter-petition. 


Rules  777;  787 


felt  777 

777.— (1)  Buie*  778  to  815  and  Forms  140  to  152  in  the  Appendix  of 
Ksnas  to  the  rules  apply  only  to  matrimonial  causes  commenced  oa  ar 
efler  the  day  upon  which  the  Divorce  Act  (Canada)  comes  into  force. 

(2)  Subject  to  rules  778  to  815  and  any  Act,  all  other  rules,  the  forms  In 
the  Appendix  of  Forms  to  the  rules  and  Tariffs  A,  B  and  C  shall  be  applied 
■■Balls  mutandis  to  matrimonial  causes  except  as  otherwise  provided. 

(3)  Where  rules  778  to  816  do  not  provide  for  a  form,  the  forms  la  the 
Appendix  of  Farms  to  the  rules  shall  be  employed  mutaUe  mutandis. 


Rule  787 

787. — (1)A  matrimonial  cause  shall  be  commenced  by, 

(a)  the  filing  with  the  Registrar  or  local  registrar,  as  the  cam 
may  be.  of  a  petition  for  divorce  prepared  by  the  petitlsaw 
according  to  Form  140,  and 

(b)  the  Issue  of  a  notice  of  petition  prepared  by  the 

according  to  Form  141,  ”  ^ 

(e)  the  filing  with  the  Registrar  or  local  registrar,  as  the  caw 
may  be,  of  a  certificate  of  the  marriage  or  of  the  registniJea 
thereof  unless  one  cannot  be  produced. 

(2)  The  notice  and  the  petition  shall  be  sealed  with  the  seal  ef  Urn 
Supreme  Court  and  the  notice  shall  be  signed  by  the  officer  » — »—  u» 

same  and  shall  state  the  date  and  place  of  Issue. 

(8)  True  copies  of  the  notice  and  the  petition  certified  to  be  mek  to 
the^pet  it  loner  or  his  solicitor  shall  be  filed  with  the  officer  at  the  time  «f 

Hul“  '*•  ">•  n.  ».  »  do  no*  I. 


^Rule  57 

57.  Except  after  trial,  a  plalntlfT  map  not  move  for  Judfioent, 

(s)  In  s  matrimonial  cause; 

(b)  in  an  action  to  declare  the  Invalidity  of  a  marriage;  or 

(c)  for  unliquidated  damages,  unless  on  consent  or  to  imple¬ 
ment  s  settlement.  I  Amended,  O.  Reg.  36/73,  s.  14.] 


*  Rule  788 

notlL88„ri,.!.!!r*  Whtre  *  r“pondM"  *■  Wm  added,  the  petition  tad 
notice  of  peUUon  map  be  amended  once  without  leave  before  the  doer  ef 

“d  no"t*  of  dtail  be  mexed 
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72.03(1) 

(2) 

(3) 

(4) 


Rule  780 

Rules  779;  783(1) 
Rule  783 (3) 

Rule  782 


72.03  Joinder  of  Parties 

(1)  Any  person  against  whom  any  relief  is  claimed  in 
a  divorce  proceeding  shall  be  made  a  party  thereto. 

(2)  Except  as  provided  in  paragraph  (4),  the  name  of 
every  person  alleged  to  have  been  involved  in  any  matrimonial 
offence  shall  be  pleaded,  if  the  name  of  that  person  is  known 
to  the  party  pleading  such  allegation;  but,  unless  the  court 
otherwise  orders  no  such  person  need  be  made  a  party  to  the 
proceeding  unless  some  relief  is  being  claimed  against  him. 

(3)  Where  the  name  of  such  person  is  subsequently 
ascertained,  the  pleadings  shall  be  amended  accordingly,  and 
he  shall  be  served  with  a  copy  of  the  amended  pleadings  as 
hereinafter  provided. 

(4)  Where  it  is  alleged  that  the  respondent  spouse  was 
involved  in  a  matrimonial  offence  that  constitutes  a  criminal 
offence  for  which  he  has  been  convicted  in  a  court  of  com¬ 
petent  jurisdiction  in  Canada,  the  name  of  the  other  person 
who  was  involved  in  such  offence  shall  not  be  pleaded,  nor 
shall  he  be  made  a  party  to  the  proceeding  unless  the  court 
otherwise  orders. 


Rule  780 

780.  Unleu  otherwise  ordered  or  provided,  the  petitioner’s  spouse  and 
each  person  aliened  to  be  Involved  In  a  matrimonial  offence  shall  be  a 
respondent. 

Rule  779 

779.  Subject  to  rule  783  the  name  of  each  person  alleged  to  be  involved 
In  a  matrimonial  ofTence  set  out  In  section  3  of  the  Divorce  Act  (Canada) 
shall  be  contained  in  the  petition. 

783.— (1)  Where  the  name  of  a  person  alleged  to  be  Involved  la  • 
matrimonial  offence  Is  unknown  to  the  petitioner,  the  court  or  a  judge,  aa 
being  satisfied  that  all  reasonable  efforts  have  been  made  to  ascertain  th* 
name,  may  grant  leave  to  the  petitioner  to  file  the  petition  without  adding 
such  person  as  a  respondent. 

(2)  After  a  petition  has  been  filed  the  court  may  grant  leave  to  amend 
It  by  adding  a  further  allegation  of  Involvement  In  a  matrimonial  off*"** 
of  a  person  whose  name  Is  unknown  to  the  petitioner. 

(3)  Where  the  order  Is  made  after  the  notice  of  petition  has  bM« 
served,  unlcu  otherwise  ordered,  the  order  shall  require  the  amended  pet*" 
tion  to  be  served  and  shall  also  prescribe  the  times  within  which  the 
answer  to  the  amended  petition  shall  be  delivered. 


Rule  782 

782.  Where  the  proceedings  are  baaed  on  «  matrimonial  ofTence  that 
constitutes  a  criminal  offence  for  which  the  respondent  spouse  hu  bee* 
convicted  In  a  court  of  competent  jurisdiction  In  Canada,  the  other  persoa 
who  was  involved  in  such  ofTence  shall  not  be  made  a  respondent  unless  ■ 
judge  otherwise  orders. 


30  S 

NOTES 


72.04(1) 

72.05(4) 


Rule  787 
Rule  784 


72.04  Petition 

(1)  A  divorce  proceeding  shall  be  commenced  by  the 
issuing  of  a  Petition  for  Divorce  (Form  72A)  in  the  manner 
provided  for  the  issuing  of  an  originating  process. 

(2)  In  a  divorce  proceeding,  the  party  commencing  the 
proceeding  shall  be  called  the  petitioner  and  the  opposite 
party,  the  respondent. 

* 

72.05  Service  of  Petition 

(I)  Unless  otherwise  ordered  or  provided,  a  divorce 
petition,  and  all  documents  required  to  be  served  therewith, 
shall  be  served  on  the  respondent  spouse  and  the  petition 
shall  be  served  on  every  other  respondent  and  on  every  person 
alleged  in  the  petition  to  have  been  involved  in  a  matrimonial 
offence. 


Rule  787 

787.— (1)  A  matrimonial  calls*  ahall  be  commenced  by, 

(a)  the  mine  with  the  Registrar  or  local  reflatrar,  a*  the  rear 
may  be.  of  a  petition  for  divorce  prepared  by  the  petitiawv 
according  to  Form  HO,  and 

(b)  the  laaue  of  a  notice  of  petition  prepared  by  the  pH  It  lean 
according  to  Form  141, 

(c)  the  filing  with  the  Registrar  or  local  regiitrar,  a*  the  eaar 
may  be,  of  a  certificate  of  the  marriage  or  of  the  regtatntiaa 
thereof  unleae  one  cannot  be  produced. 

(2)  The  notice  and  the  petition  ahall  be  sealed  whh  the  taal  af  the 
Supreme  Court  and  the  notice  ahall  be  signed  by  the  officer  Uni  lag  Da 
same  and  shall  state  the  date  and  place  of  issue. 

(2)  True  copies  of  the  notice  and  the  petition  certified  to  be  such  I j 
the  petitioner  or  his  solicitor  shall  be  filed  with  the  officer  at  the  time  sf 
Issue. 

(4)  Rules  12.  IS.  25.  28,  27.  28,  and  21  do  not  apply  to  watri— aid 


(2)  A  respondent  shall  be  served  in  the  manner  pre¬ 
scribed  for  service  of  originating  process. 

(3)  A  person,  other  than  a  party,  who  is  alleged  in  the 
petition  to  have  been  involved  in  a  matrimonial  offence,  may 
be  served  by  mailing  a  copy  of  the  petition  to  him  at  his  last 
known  address. 

(4)  Where  a  person  who  is  alleged  in  a  petition  to  have 
been  involved  in  a  matrimonial  offence,  other  than  a  party, 
dies  before  he  has  been  served  with  the  petition,  the  petition 
need  not  be  served  on  his  personal  representative. 

(5)  A  petition  shall  not  be  served  by  the  petitioner. 


Rule  784 

784.  Where  i  person  alleged  to  be  Involved  In  a  matrimonial  offence 
has  died  before  the  filing  of  the  petition,  it  Is  not  necessary  to  make  the 
legal  representative  of  such  person  a  respondent. 


rRul*  791 

.  7, <1,.l)nle*,<l*1'«’'lM  ordered  hr  the  couitM  a  judfe,  the  notlca 
°!  5*  O'11110"  *"d  •«  Papen  required  to  be  Mired  therewith 

•lull  be  Mired  on  uth  respondent  personal!?.  (Amended,  O.  Ref.  284/71, 

(I)  Such  Mirlee  •hell  be  male  bj  .  perron  other  than  the  petltlonM. 

(31  The  pereon  .ho  Miree  the  notice  •hall,  at  the  time  of  the  mrrtce 

edrnent  ofmrrfce  endoraed  on  the  notice  and  ahall  .l(n  hla  name  aa  wit- 
M«  lo  anj  ilpulun  thereto.  m.  name  aa  wn. 

«  «"*“  (Form  1421  ahall  state  hilly  the  mean,  of 
^  r^Trln^*  T?  Identity  of  the  pereon  Mired  end  thm 

"*rrd  t  ***!“*_!?“  b**n  requested  to  complete  and  sign  the 
acknowledgement  of  service,  giving  the  result  of  such  request. 


HOTFS 


(6) 

Rule 

794 

(7) 

Rule 

793 

(8) 

Rule 

792 

Rule 

790 

tit  794 

leave. 


72.06 


(6)  A  petition  may  be  served  out  of  Ontario  without 


794.  Service  i 
petition. 


isy  be  made  out  of  Ontario  of  a  notice  of  petition  a 


(7)  Where  substituted  service  of  a  petition  by  publica¬ 
tion  in  a  newspaper  is  ordered  by  the  court,  the  publication 
shall  be  according  to  Form  72B. 

(8)  Where  any  person  required  to  be  served  with  a 
petition  cannot  be  found,  the  court  may  dispense  with  such 
service  if  it  is  satisfied  that  reasonable  efforts  have  been  made 
to  locate  such  person  and  that  no  method  of  substitutional 
service  is  likely  to  come  to  his  attention. 

72.06  Time  for  Service  of  Petition 

A  petition  shall  be  served  within  six  months  of  the 
issuing  thereof. 


Mem 

7*8.  Witt*  servlet  of*  petition  and  notice  of  petition  by  publication 
In  i  newspaper  Is  ordered,  the  publication  shall  be  according  to  Form 

142a. 


Rule  782 

m-  The  or  a  Judge  may  dispense  with  service  of  the  notice  of 
petition  and  other  documents  on  a  respondent  who  cannot  be  found  If  no 
dsim  other  than  a  claim  for  dissolution  of  marriage  Is  made  against  him, 
or  if  made.  Is  abandoned.  (Amended,  O.  Reg*.  284/71,  s.  7;  933/79,  s.  9  ] 


nin',y  ^  *  «*.  -s? 
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NOTFS 


/2.(J  /  U) 
72.08  (1) 

(b) 

(c) 
(2) 
(3) 


72.07  Pleadings 

(1)  In  a  divorce  proceeding,  pleadings  shall  consist  of 
the  Petition  and  an  Answer  (Form  72C)  and  may  include  a 
Reply  (Form  72D). 

(2)  In  a  counter-petition  for  divorce,  pleadings  shall 
consist  of  the  Counter-Petition  (Form  72E)  and  an  Answer  to 
Counter-Petition  (Form  72F)  and  may  include  a  Reply  to 
Answer  to  Counter-Petition  (Form  72G). 


72.08  Answer 

(1)  A  respondent  who  wishes  to  oppose  a  divorce 
petition  shall  deliver  an  Answer  thereto, 

(»)  within  20  days  after  service  of  the  Petition 
where  the  respondent  is  served  in  Ontario; 

(b)  within  40  days  after  service  of  the  Petition 
where  the  respondent  is  served  elsewhere  in 
Canada  or  within  the  United  States  of  America 
or 

(c)  within  60  days  after  service  of  the  Petition 
where  the  respondent  is  served  anywhere  else 
in  the  world. 


Rule  795(1) 

Rule  795(2) 

Rule  28 
Rule  28 
Rule  781 

Rules  785  (1) ;  786 
•alt  795 

.v.  *— <"  A  respondent  who  wishes  to  oppose  a  petition  shall,  within 
time  prescribed  in  sub-rule  (2).  serve  and  Ole  with  proof  of  service  an 


Fom  N4.  "  ,im'’  “  -  counter-petition  arrovdla,  w 

(2)  An  answer  shall  be  served  and  filed, 

(a)  where  the  notice  of  petition  and  the  petition  ... 
within  Ontario,  within  twenty  day.  al£  leer 
inclusive  of  the  day  of  such  service; 

(b)  where  the  notice  of  petition  and  the  petition  are  .emd  ^ 

where  within  Canada  or  within  one  of  the  United  Slur.  . 
America .  wHhln  forty  days  after  terrier  thereof,  tnelusi..  J 
the  day  of  such  aervlee;  and  ' 

(c)  In  all  other  caaea  within  slit,  days  after  terries  |L-_, 
Inclusive  of  the  day  of  such  service. 


sne.  within  fort,  d.y,,  e.cludln,  t£*d„  f  **  n,»  *n  >PI«r 

Ihne.  he  shall  deliver  hi.  statement  ofdr!.  *'".?'  *nd'  the  tame 

the  eaae  may  be.  men!  of  ^ defence  of  hi.  .mdarlt  of  mertta,  as 

UolW.*.t7„*r  Crti’s.’^fh.'X^  lK*"  C*"-1*  «  of  th. 
excluding  the  d.y  of  WlU,ln  •'««.  <<*n. 

his  statement  of  defence  or  hi.  affidavit  “T  lim«’  ■»»*H  *llwr 
I  Amended.  O.  Ref.  IOfi/75,  *.  7,  j  of  M  *8*  case  may  be. 


{Z)  Any  person,  other  than  a  party  who  ic 

*-  -.0  ;:r  - 

h«V«nrJlde!daS  b“"  Xntd  Wi,h  ,he  fttition  “d  before  he 
representative  Pe™na. 

end  for  leave  ,o  deliver  ^  An/wj  “  ‘  th‘™ 


fcile786 

rep  resen  tall*  m*,rim0^*"0^"'b“'■»ft*b^,^  *,,*,*d  b* 

reprerenutlve  or  an,  other  perron  de.^ri„V!  *  respondent,  euch 

.PPl,  •»  the  eourtVor  leas,  to^^J'P""',t  'ucl’  ■< 

*  S  to  be  added  ae  a  reepondent. 


72.10(1) 


NOTFS 


A  Reply,  if  any,  shall  be  delivered  within  10  days  after 
delivery  of  the  Answer. 

72.10  Counter-Petition 

(1)  Where  a  respondent  claims  any  relief  other  than 
dismissal  of  the  petition,  with  or  without  costs,  he  shall  do  so 
by  way  of  counter-petition. 

(2)  Where  a  respondent  counter-petitions  against  the 
petitioner,  he  may  join  as  an  added  respondent  by  counter¬ 
petition  any  other  person,  whether  a  party  to  the  proceeding 
or  not,  who  is  a  necessary  or  proper  party  to  the  counter- 
petition. 

(3)  A  respondent  shall  plead  his  answer  and  counter- 
petition  in  one  document  to  be  called  an  Answer  and  Counter¬ 
petition. 

(4)  Where  there  is  an  added  respondent  by  counter¬ 
petition,  the  Answer  and  Counter-Petition  shall  contain  a 
second  style  of  cause  showing  who  is  the  petitioner  by 
counter-petition  and  who  are  the  respondents  by  counter- 
petition. 


Rule  795(3) 


3\  1 


(3)  Where  ■  respondent  allege"  In  a  counter-petition  that  another  pe 
ton  »u  involved  In  a  matrimonial  offence  with  the  petitioner,  he 
add  a  second  style  of  cause  In  which  he  Is  described  as  "petllloiwv  *■ 
counter-petition"  and  the  petitioner  and  the  added  party  are  dewrifcrd  * 
“respondents  by  counter-petition"  and  shall  deliver  his  an**rv 
counter-petition  within  the  time  limited  for  the  answer  and  shall  «erw  iw 
same  upon  the  added  party  together  with  a  notice  to  respondent  added  * 
counter-petition  according  to  Form  145  Issued  by  the  registrar  and  t 
copy  of  the  petition  within  thirty  days  of  the  Issue  of  the  said  !»■«■* 
(Amended.  O.  Reg.  761/73,  a.  2.| 


MOTES 


72.11 (1) 


DIVORCE  PROCEEDINGS  RULE  72 

72.1 1  Time  for  Delivery  of  Answer  and  Counter-Petition 

(1)  Where  a  counter-petition  is  against  a  petitioner 
only,  the  Answer  and  Counter-Petition  shall  be  delivered 
within  the  time  limited  for  delivery  of  the  Answer  in  the 
main  proceeding. 

(2)  Where  a  counter-petition  is  against  the  petitsoner 
and  an  added  respondent  by  counter-petition,  the  Answer 
and  Counter-Petition  shall  be  issued  witjiin  the  time  limited 
for  delivery  of  the  Answer  in  the  main  proceeding,  and  shall 
be  served, 

(a)  on  the  petitioner,  within  the  time  limited  for 
delivery  of  the  Answer  in  the  main  proceeding; 
and 

(b)  on  the  added  respondent  by  counter-petition, 
together  with  a  copy  of  the  Petition  in  the 
main  proceeding,  within  30  days  thereafter. 

(3)  Personal  service  of  an  Answer  and  Counter-Petition 
is  not  required  on  the  petitioner  or  on  an  added  respondent 
by  counter-petition  who  is  a  respondent  in  the  main  proceed¬ 
ing  unless  such  respondent  has  failed  to  deliver  an  Answer  in 
the  main  proceeding,  in  which  case  personal  service  is  required 
whether  or  not  he  has  been  noted  in  default  in  the  main 
proceeding. 

(4)  An  Answer  and  Counter-Petition  shall  also  be  served , 
together  with  a  copy  of  the  Petition,  on  every  person  alleged 
in  the  counter-petition  to  be  involved  in  a  matrimonial  offence, 
in  the  manner  prescribed  for  the  service  of  a  petition  on  any 
such  person. 


Rule  795(3) 


(3>  Where  ■  respondent  alleges  In  a  counter-petition  that  another  pm 
eon  waa  involved  in  a  matrimonial  offence  with  the  petitioner,  he  iW 
add  a  aecond  style  of  cause  in  which  he  ia  described  aa  “pet  (i  taw  *■ 
counter-petition"  and  the  petitioner  and  the  added  parly  are  drvnhed  m 
"respondents  by  counter-petition"  and  ahall  deliver  hia  anno 
counter-petition  within  the  time  limited  for  the  answer  and  shall!  wm  iw 
aame  upon  the  added  party  together  with  a  notice  to  reaportdenl  added  W 
counter-petition  according  to  Form  146  iuued  by  the  registrar  and 
copy  of  the  petition  within  thirty  days  of  the  laaue  of  the  said  *■(*« 
(Amended.  O.  Reg.  761/73,  a.  2.] 


72.1 2  Answer  to  Counter-Petition 

( 1 )  The  petitioner  shall  deliver  his  Answer  to  Counter- 
Petition  within  the  time  limited  for  the  delivery  of  a  Reply, 
if  any,  in  the  main  proceeding  and,  where  such  a  Reply  is 
delivered,  his  Answer  to  Counter-Petition  shall  be  joined 
thereto. 

(2)  An  added  respondent  by  counter-petition  shall 
deliver  his  Answer  to  Counter-Petition  within  20  days  after 
service  of  the  Answer  and  Counter-Petition. 

(3)  Any  person,  other  than  a  party,  who  is  alleged  in  a 
counter-petition  to  have  been  involved  in  a  matrimonial 
offence  may,  within  the  time  limited  for  the  delivery  of  the 
Answer  to  Counter-Petition,  apply  to  the  court  to  be  added 
as  a  respondent  by  counter-petition  and  for  leave  to  deliver 
an  Answer  to  Counter-Petition. 

(4)  Where  a  person  who  is  alleged  in  a  counter-petition 
to  have  been  involved  in  a  matrimonial  offence,  other  than  a 
party,  dies  after  he  has  been  served  with  the  Counter-Petition 
and  before  he  has  been  added  as  a  respondent  by  counter¬ 
petition,  his  personal  representative  may  apply  "to  be  added 
as  a  respondent  therein  and  for  leave  to  deliver  an  Answer  to 
Counter-Petition. 

72.1 3  Reply  to  Answer  to  Counter-Petition 

A  Reply  to  Answer  to  Counter-Petition,  if  any,  shall  be 
delivered  within  10  days  after  delivery  of  the  Answer  to 
Counter-Petition. 


aiA 
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IZ.U  I  u ) 

72.14 (1) 
(2) 

(3) 

(4) 

(5) 
(5) 


Rule  795a(l) ,  (2) 

Rule  795a(2) 

795a  ( 3) 

755a  (4) 

795a ( 5) 

795a  (6)  ,  (7) 

farfeTO* 


72.14  Financial  Statement 

t(\)  Where  a  petition  contains  a  claim  for  corollary 
relief,  the  petitioner  shall  deliver  a  Financial  Statement 
(Form  72H)  with  the  Petition  and  the  respondent  spouse 
shall  deliver  a  Financial  Statement  with  the  Answer. 

(2)  Where  no  claim  for  corollary  relief  is  made  in  the 
Petition,  but  such  a  claim  is  asserted  in  the  Counter-Petition, 
the  petitioner  by  counter-petition  shall  deliver  a  Financial 
Statement  with  the  Answer  and  Counter-Petition  and  the  res¬ 
pondent  spouse  by  counter-petition  shall  deliver  a  Financial 
Statement  with  the  Answer  to  Counter-Petition. 

(3)  Where  a  Financial  Statement  is  required  to  be 
delivered  with  a  Petition  or  Counter-Petition  or  an  Answer 
thereto,  the  Petition  or  Counter-Petition  or  the  Answer 
thereto  shall  not  be  accepted  by  a  registrar  for  issuing  or 
filing  without  the  Financial  Statement. 

(4)  Where  a  respondent  to  a  Petition  or  Counter- 
Petition  does  not  intend  to  defend  a  claim  for  corollary 
relief,  he  shall  nevertheless  deliver  his  Financial  Statement 
within  the  time  limited  for  the  delivery  of  his  Answer. 

(5)  Where  a  respondent  to  a  Petition  or  Counter- 
Petition  fails  to  deliver  his  Financial  Statement  within  the 
time  limited  for  the  delivery  of  his  Answer,  the  petitioner 
or  counter-petitioner  may  apply  to  the  court  without  further 
notice  to  the  respondent  for  an  order  requiring  the  delivery 
of  such  a  Statement  within  the  time  prescribed  by  the  order. 

(6)  A  party  may  be  cross-examined  on  his  Financial 
Statement, 


lb. — (1)  Where  a  petition  contains  a  claim  for  corollary  relief  under 
ll»  Divorce  Act  (Canadak'thh  petitioner  shall  serve  and  file  a  statement  of 
property  and  a  statement  of  financial  information  with  the  petition  and 
ilw  respondent  spouse  shall  deliver  a  statement  of  property  and  a  state- 
amt  af  financial  Information  with  hie  answer. 

(2)  Where  the  petition  does  not  contain  a  claim  for  corollary  relief 
airier  the  Divorce  Act  (Canada;  but  such  a  claim  is  made  by  counter-petl- 
lisa,  the  petitioner  by  counter-petition  shall  serve  and  file  a  statement  of 
pvpvry  and  a  statement  of  financial  information  with  his  answer  and 
count  er-petitlon  and  the  respondent  to  the  counter-petition  shall  serva 
•id  Die  a  statement  of  property  and  a  statement  of  financial  information 
•Kh  his  answer  to  the  counter-petition. 

(3)  Where  a  statement  of  property  and  a  statement  of  financial  Infer- 
■dim  art  required  to  be  served  and  filed  with  a  petition,  a  counter-petl* 
Um  sr  an  answer,  the  Registrar  or  local  registrar  shall  not  issue  or  fils 
Ihr  petition,  the  counter-petition  or  the  answer,  as  the  case  may  be,  with¬ 
out  the  statement  of  property  and  the  statement  of  financial  information. 

(4)  A  respondent  to  a  petition  or  counter-petition  who  does  not  Iptend 
Is  defend  a  claim  for  corollary  relief  under  the  Divorce  Act  (Canada.  Shall 
wr»r  and  file  a  statement  of  property  and  a  statement  of  financial  infer* 
■slisn  within  the  period  of  time  prescribed  by  these  rules  for  the  serving 
sad  mine  of  an  answer. 

(II  Where  a  respondent  to  a  petition  or  a  counter-petition  fells  to 
Iriher  a  statement  of  property  and  a  statement  of  financial  Information 
•ithin  the  period  of  time  prescribed  by  these  rules  for  the  serving  and  fli¬ 
ts*  ef  his  answer,  the  court  on  motion  without  notice  may  order  the 
rwpsndent  to  the  petition  or  counter-petition  to  file  and  serve  the  state* 
■mu  and  In  the  order  may  specify  the  period  of  time  within  whkh  the 
■•pendent  must  comply  with  the  order. 

111  A  rerty  may  crose-ezamlne  an  opposite  party  on  the  statement  of 
pmperty  and  the  statement  of  financial  Information  of  the  opposite  party. 

(71 A  croes-« umlnatlon  on  a  statement  of  property  and  a  statement  of 
flaanrial  information  may  be  used, 

(a)  on  a  motion  for  Interim  relief;  and 

(b)  at  trial.  In  the  same  manner  as  an  examination  for  dlaewv- 
ery. 

4  (8)  The  statement  of  property  and  the  statement  of  financial  Informa¬ 
tion  referred  to  In  these  rules  shall  be  In  Form  10  and  Form  10a  respsc* 
lively.  (New,  O.  Reg.  833/79, «.  10.] 


(a)  for  use  upon  a  pending  motion  for  interim 
relief,  in  which  case  the  cross-examination  may 
be  used  in  evidence  at  the  trial  in  the  same 
manner  as  an  examination  for  discovery;  or 


(b)  on  his  examination  fnr  rticrnv^rv 


72.15 


Rule  /y b 
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HIES 


72.15  Children 

( 1 )  Where  there  are  children  of  the  marriage,  as  defined 
by  Section  2  of  the  Divorce  Act  ( Canada ),  particulars  thereof 
shall  be  pleaded  in  the  Petition  or  Counter-Petition,  in  which 
case, 

(a)  the  Petition  or  Counter-Petition  and  all 
documents  required  to  be  served  therewith, 
shall  be  served  on  the  Official  Guardian  at 
Toronto  forthwith  after  service  thereof  on 
the  respondent  spouse ; 

(b)  all  other  pleadings  shall  be  served  on  the 
Official  Guardian  within  the  time  limited  by 
the  rules  for  service  thereof  on  the  parties  to 
the  proceeding; 

(c)  one  copy  of  the  report  of  the  Official  Guardian 
and  the  supporting  affidavit,  if  any,  shall  be 
served  by  the  Official  Guardian  on  the  solicitor 
for  each  spouse  and,  where  there  is  no  such 
solicitor,  on  each  spouse  personally,  or  by 
mailing  a  copy  thereof  addressed  to  him  at  his 
last  known  address,  within  60  days  of  the 
service  on  the  Official  Guardian  of  the  Petition 
or  Counter-Petition,  as  the  case  may  be,  and 
the  Official  Guardian  shall  file  a  copy  of  his 
report,  together  with  proof  of  such  service 
forthwith  in  the  office  where  the  Petition  was 
issued; 


Where  •  petition  or  counter-petition  contains  particulars  of  chll- 
^*"®fthe  marriage  a*  defined  by  section  2  of  the  Divorce  Act  (Canada!, 
(a)  the  petition  or  counter-petition  and  any  other  papers 
required  to  be  served  therewith  shall  be  served  upon  the  Offi¬ 
cial  Guardian  at  Toronto  after  service  thereof  on  the  respon¬ 
dent  spouse; 

(b)  all  other  plead  Inga  shall  be  served  upon  the  Official 
Guardian  within  the  times  limited  by  the  rules  for  serein 
upon  the  parties  to  the  proceedings; 

(e)  three  copies  of  the  report  of  the  Official  Guardian  and  the 
supporting  affidavit,  If  any.  shall  be  served  on  the  petitioner 
within  elrty  days  of  the  service  of  the  petition  upon  the  Offi¬ 
cial  Guardian;  (Amended,  O.  Reg.  437/7.1,  s.  2. 1 
(d)  the  report  of  the  Official  Guardian  and  the  supporting  afft 
davit.  If  any.  together  with  proof  of  service  thereof  on  the 
petitioner  shall  be  filed  forthwith  In  the  office  where  the 
notice  of  petition  was  Issued; 


(d)  either  spouse  may  dispute  any  statement  in 
the  report  or  any  supporting  affidavit  by 
serving  a  concise  statement  of  the  nature  of 
such  dispute  on  the  other  spouse  and  on  the 
Official  Guardian  at  Toronto,  and  by  filing 
the  same,  together  with  proof  of  such  service, 
within  15  days  of  the  service  of  the  report  on 
him; 


RULE  72. IE  CONTINUER 

(e)  no  Petition  or  Counter-Petition  shall  be  tried 
until  all  disputes  have  been  filed  or  the  time 
for  Filing  disputes  has  expired  or  has  been 
waived  by  the  consent  of  the  parties  filed; 

(f)  a  person  who  has  made  an  affidavit  verifying 
the  report  of  the  Official  Guardian  is  not 
liable  to  be  cross-examined  thereon  except  by 
leave;  and 

(g)  the  Official  Guardian  has  the  right  to  discovery 
in  respect  of  any  matter  relating  to  the  custody, 
maintenance  and  education  of  a  child  to  whom 
this  rule  applies,  whether  or  not  any  such 
matter  is  in  issue  in  the  proceeding. 

(2)  Where  a  petition  or  counter-petition  contains  a 
claim  for  the  custody  of  or  access  to  any  child  of  the  marriage 
as  defined  by  Section  2  of  the  Divorce  Act  (Canada),  recourse 
may  be  had  to  the  provisions  of  Rule  73.04. 


(*)  the  petitioner  shall  ierre  forthwith  one  of  such  copies  and 
the  supporting  affidavit,  if  any,  upon  the  other  apouae  prr- 
•onally  or  by  ordinary  mall  to  hia  last  known  addreaa  unless 
auch  service  la  dispensed  with  by  the  court,  and  'hall  forth¬ 
with  file  proof  thereof  in  the  said  office; 

(f)  either  apouae  may  dispute  any  statement  In  the  report  or  (lit 
supporting  affidavit,  if  any,  by  serving  a  concise  statement 
of  the  nature  of  such  dispute  upon  the  other  spouse,  unleaa 
auch  service  la  dispensed  with  by  the  court,  and  upon  the 
Official  Guardian  at  Toronto,  and  by  filing  the  aame. 
together  with  proof  of  such  service,  within  fifteen  days  of 
the  service  of  the  report  on  him; 

(g)  the  court  may  In  its  discretion  order  that  the  report  and  the 
supporting  affidavit.  If  any,  and  any  depute  filed  be  semd 
upon  the  co-respondent  or  upon  any  person  not  a  party  ta 
the  proceedings  and  may  give  such  directions  as  it  deem s 
necessary; 

(h)  unless  the  Official  Guardian  Is  the  applicant,  he  shall  he 
served  with  four*  days  notice  of  any  application  under 
clause  (g); 

(I)  the  services  mentioned  In  clauses  (f)  and  <g)  shall  bt  pm 
sonal  unless  the  person  to  be  served  Is  represented  in  the  pro¬ 
ceedings  by  a  solicitor  or  unless  ths  court  otherwise  orders; 

(J>  eacept  with  leave  or  where  the  spouses  have  delivered 
notices  that  the  report  Is  not  being  disputed,  no  petition 
shall  be  heard  and  a  registrar  shall  not  put  a  petition  m  c 
dally  list  for  hearing  until  the  disputes  have  been  filed  or  the 
time  for  filing  disputes  has  expired; 

(k)  (Revoked,  O.  Reg.  301/7®,  s.  25  J 

(l)  prior  to  the  hearing  a  copy  of  the  report  and  any  dtepaft 
filed  shall  be  placed  with  the  record  required  by  rule  248; 

(m)  rule  229  does  not  apply  to  a  person  who  has  made  an  «f!b 
davit  verifying  the  report  of  the  Official  Guardian;  and 

(n)  the  Official  Guardian  has  the  right  to  particulars,  dlscamy 
and  production  under  the  rules  In  all  matters  touching  upsa 
the  custody,  maintenance  and  education  of  a  child  to  which 
this  rule  applies,  whether  or  not  any  such  matter  Is  In  Isms 
m  the  proceedings.  I  Amended,  O.  Regs.  3S/73,  s.  33;  437773.  a 


3\ 


72.16(1) 

(2) 


Rule  797(1) 
Rule  797  (3) 


NQIES 


72.16  Intervention  Before  Decree  Nisi 


Rule  797 


(1)  At  any  time  prior  to  the  granting  of  the  Decree 
Nisi,  the  Attorney  General,  on  notice  to  all  parties,  may 
apply  to  a  judge  for  leave  to  intervene  for  the  purpose  of 
showing  why  the  Decree  Nisi  should  not  be  granted. 


797.— (1 )  At  any  time  prior  to  the  fruiting  of  the  decree  nil!  Her  Maj* 
e«ty'«  Proctor  may,  upon  the  direction  of  the  Attorney  General,  apply  to  a 
Judge  presiding  at  the  proceeding  for  leare  to  Intervene  for  the  purpoee  of 
showing  why  the  decree  nisi  should  not  be  granted. 


(2)  Where  the  judge  grants  leave  to  intervene,  he  shall 
give  such  directions  with  respect  to  the  participation  of  the 
Attorney  General  in  the  proceeding  as  may  seem  just. 


(3)  Where  the  judge  grants  leare  to  Intervene  he  shall  gtre  directions 
as  to  appearance  and  procedure  with  respect  to  Her  Majesty's  Proctor  and 
such  directions  shall  include  leare  to  Her  Majesty's  Proctor  to  subpoena 
witnesses  to  attend  at  the  hearing. 


72.17  Place  of  Trial 


(1)  The  petitioner  shall  name  the  place  of  trial  in  the 
petition  and  the  place  to  be  named  shall  be  the  place  where 
the  court  normally  sits  in  the  county  in  which  either  spouse 
ordinarily  resides  or,  where  the  petitioner  is  resident  out  of 
Ontario,  the  county  in  which  the  respondent  spouse  ordinarily 
resides. 

(2)  The  proceeding  shall  be  tried  at  the  place  so  named , 
unless  otherwise  ordered  on  the  motion  of  the  petitioner  or 
of  any  respondent  who  has  delivered  an  Answer.  On  any  such 
motion,  the  applicant  must  show  that  it  is  just  and  convenient 
that  the  proceeding  be  tried  elsewhere. 


31? 
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72.18  (1) 
(2) 

72.19(1) 


72.18  Trial  Before  Local  Judge  or  High  Court 

(1)  The  petitioner,  in  addition  to  naming  the  place  of 
trial,  shall  specify  in  the  petition  whether  the  proceeding  will 
be  set  down  for  trial  before  the  local  judge  of  the  High  Court, 
or  at  the  regular  sittings  of  the  High  Court,  at  the  place  of 
trial  named  in  the  petition. 

(2)  At  any  time  before  the  commencement  of  the  trial, 
whether  or  not  the  proceeding  has  been  set  down  for  trial, 
the  petitioner,  or  any  respondent  who  has  delivered  an 
Answer,  may  apply, 

(a)  to  a  judge  of  the  High  Court  for  an  order  that 
the  proceeding  be  tried  at  a  regular  sittings  of 
the  High  Court  at  the  place  of  trial  named  in 
the  petition,  instead  of  before  a  local  judge  of 
the  High  Court;  or 

(b)  to  a  local  judge  of  the  High  Court  at  the  place 
of  trial  named  in  the  petition  for  an  order  that 
the  proceeding  be  tried  before  a  local  judge  of 
the  High  Court  at  the  place  of  trial  named  in 
the  petition,  instead  of  at  a  regular  sittings  of 
the  High  Court;  provided  that,  where  the  pro¬ 
ceeding  is  defended,  such  order  may  only  be 
be  made  upon  the  consent  of  all  parties. 

72.19  Notice  of  Trial 

( 1 )  Where  a  proceeding  is  set  down  for  trial  as  proposed 
by  the  petitioner  in  the  Petition  and  is  not  defended,  it  shall 
not  be  necessary  to  serve  or  file  a  Notice  of  Trial. 


Rule  799(1) 

Rule  799  (2) 

Rule  799(3) 

Rule  799 

7*f. — (1)  A  petitioner  ehall  Include  In  the  notice  of  petition  •  notice 
that  the  proceedlnf  will  be  eel  down  for  hearinf  at  the  place  proponed  I) 
the  petitioner  In  hit  petition  which  ehall  dcelpnatc  either  a  eltllnft  of  thr 
Hlph  Court  or,  on  and  after  the  let  da,  of  July.  1971,  a  Matrimonial 
Cauaco  Sittlnfi,  and  that  In  default  of  appearance  or  aiuwcr  ouch  few 
ccedln#  may  be  ao  act  down  without  further  notice.  [Amended,  0.  Ref. 
284/71,  a.  Ptal.l 

(21 A  proceedlnf  shall  be  let  down  for  hearinf  aa  proponed  by  tbepeth 
t loner  In  hie  petition  but  a  judfe  of  the  Hlfh  Court,  on  the  application  of  a 
petitioner  or  o  rerpondent  who  haj  filed  an  a  newer,  may  order  that  the 
proeeedlnfe  be  traneferred  to  a  elttlnfa  of  the  Hlfh  Court  or  to  a  Matrimw 
nlal  Caueee  Slttlnfa,  a a  the  eaee  may  be,  and  In  ouch  erent  the  applleul 
ehall  forthwith  eerre  all  other  port  lee  lo  the  proceedlnf  with  a  Notice  ef 
Trwnafer  oceordlnf  lo  Form  147  tofether  with  a  copy  of  the  tranefrrriaf 
order  and  file  the  aame  with  proof  of  aarelee  within  ten  daya  of  the  dale  ef 
the  entry  of  the  order  or,  In  default  of  the  applicant  ao  dolnf,  any  eChw 
party  may  tranafer  the  hearinf  In  accordance  with  the  order.  [New,  0. 
Ref.  284/71,  a.  Me).  I 

( J>  In  all  other  eaaet  notice  of  hearinf  thall  be  eerrad,  and  when  thr 
reapondent  la  not  repeeaentod  by  a  aollcltor.  the  Perrier  ehall  be  perrend 
unJe«  otherwise  ordered  (Form  144).  (Amended,  O.  Ref.  284/71,  a.  Kfc).| 


I 


(2)  In  all  other  cases,  a  Notice  of  Trial  shall  be  served 
and  filed. 


NOTFS 


72.20(1) 

(2) 

(3) 

(4) 

(5) 

72.20  Trill 

(I)  No  Petition  shall  be  tried  until  a  certificate  or 
report  issued  subsequent  to  the  filing  of  the  Petition  pursuant 
to  regulations  under  the  Divorce  Act  (Canada)  as  to  prior 
pending  Petitions  presented  by  either  spouse  has  been  received 
by  the  registrar  and  attached  to  the  record. 


Rule  800 
Rule  801(2) 

Rule  801(1) 

Rule  803(1) 

Rule  803(2) 

Rule  800 

800.  No  petition  ahall  be  bean!  end  a  reflftrar  ahall  not  put  a  petlti^ 
on  a  dally  Hat  for  hearlni  until  a  certificate  or  report  laaued  eubeequent  to 
the  flllna  of  the  petition  pursuant  to  regulations  under  the  Dlroice  Act 
(Canada)  as  to  prior  pending  petitions  presented  by  either  apouae  has  been 
received  by  him. 


(2)  Where,  before  proceeding  to  the  hearing  of  the 
evidence,  a  judge  grants  an  adjournment  of  the  trial  under 
sub-section  1  of  Section  8  of  the  Divorce  Act  (Canada),  the 
application  for  resumption  of  the  trial  under  sub-section  2 
of  the  said  section  shall  be  by  Notice  of  Motion  and  may  be 
made  to  any  judge. 

(3)  Where,  after  proceeding  to  the  hearing  of  the 
evidence,  a  judge  grants  an  adjournment  of  the  trial  under 
subsection  1  of  Section  8  of  the  Divorce  Act  ( Canada),  the 
application  for  resumption  of  the  trial  under  subsection  2  of 
the  said  section  shall  be  by  Notice  of  Motion  to  the  same  judge. 

(4)  On  the  trial  of  any  divorce  proceeding,  the  judge 
may  adjourn  the  trial  for  any  reason  to  such  time  and  place 
as  may  seem  just  and,  in  a  proper  case,  may  direct  that  the 
registrar  forthwith  give  notice  of  the  proceeding,  the  state 
thereof  and  the  reasons  of  the  court  for  such  direction  to  the 
Attorney  General. 

(5)  Where  such  notice  is  given,  the  Attorney  General 
shall  appear,  in  person  or  by  counsel,  on  the  adjourned  trial 
and  make  his  submissions  and  otherwise  participate  in  the 
proceedings  to  the  extent  he  may  deem  necessary  and  the 
judge  may  allow. 


Rule  801 

801. — (1)  Where,  after  proceed  inf  to  the  hearing  of  evidence,  a  judge 
grants  an  adjournment  of  the  proceeding!  under  subsection  (1)  of  section 
8  of  the  Divorce  Act  (Canada),  the  application  for  resumption  of  the  pro¬ 
ceedings  under  aubaection  (2)  of  the  said  section  ahall  be  to  the  same 
judge. 

(2)  Where,  before  proceeding  to  the  hearing  of  evidence,  a  judge 
granta  an  adjournment  of  the  proceedings  under  aubaection  (1)  of  the  said 
section,  the  application  for  resumption  of  the  proceedings  under  subsec- 
tlon  (2)  of  the  said  section  shall  be  to  any  judge.  [Amended,  O.  Reg.  520/78, 
s.47.1 


Rule  803 

80J.-(1)  In  any  nulrimonlml  mum,  In  addition  to  the  power  of 
adjournment  under  subsection  (II  of  Mellon  8  of  the  Divorce  Art  (Cana¬ 
da),  the  court  may  direct  that  the  hearing  be  adjourned  to  such  time  and 
d”™  b"  *"4  In  proper  run  may  direct  that  the 
rejtetmr  forthwith  give  notice  of  the  proceedings  and  the  etate  thereof 

m  iTm  ‘  H"  "Alert,-.  Proctor,  and 

may.  In  Its  discretion,  direct  any  party  to  deliver  to  Her  Maleety'a  Proctor 
a  copy  of  the  pleading,,  of  examination,  for  dlMOvery,  If  any,  and  of  any 
evidence  adduced,  or  of  ,uch  parte  of  any  of  them  a.  (he  court  deem,  prop- 

(2)  Where  euch  notice  (s  (Iren  Her  Maleety',  Proctor  ahall  appear 
berore  he  court  mid.  luhject  to  any  direction  of  the  Attorney  General, 
make  hi,  fubmlnlona  and  olherwlM  participate  In  the  proceedings  aa  the 
court  may  allow. 
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72.22(1) 

(2) 


72.23 


Rule  804  (1) ,  (2) 

Rule  805(1) 

Rule  809 


NOTFS 


72.21  Reference  to  a  Family  Law  Commissioner 

( 1 )  Any  judge  of  the  High  Court  may  refer  to  a  Family 
Law  Commissioner  any  question  or  issue  arising  under  the 
Divorce  Act  ( Canada )  relating  to  corollary  relief  for  inquiry 
and  report. 

(2)  Where  a  reference  is  directed  under  the  preceding 
paragraph,  the  Family  Law  Commissioner  shall  inquire  into 
any  question  or  issue  referred  to  him  and  he  shall  report  back 
to  the  judge  directing  the  reference  in  such  manner  and  at 
such  time  as  the  judge  may  direct. 


Rule  803a 

803a — (1)  Any  judge  of  The  High  Court  of  Justice  may  refer  any  ques¬ 
tion  or  Issue  arising  under  the  Divorce  Act  relating  to  corollary  relief  to  a 
Family  Law  Commissioner  for  Inquiry  and  report. 

(21  The  duties  of  a  Family  Law  Commissioner  In  any  proceeding 
under  the  Divorce  Act  will  be  to  Inquire  Into  any  question  or  Issue  referred 
to  such  Commissioner  by  a  judge  of  the  High  Court  and  report  to  the  judge 
In  such  manner  and  at  such  times  as  shall  be  laid  down  by  the  judge  from 
time  to  time.  Provided  that  the  parties  appearing  before  the  Commissioner 
•hall  have  notice  of  the  time  of  considering  the  report  by  the  judge  and  the 
right  to  be  heard  and,  provided  further,  that  any  decree  or  order  made 
after  the  inquiry  or  report  of  any  Family  Law  Commissioner  shall  be  the 
decree  or  order  of  the  judr*  of  the  High  Court.  [New,  0.  Reg.  1/71,1.4.] 


(3)  Any  party  who  appeared  before  the  Commissioner 
shall  have  the  right  to  be  heard  when  the  judge  is  considering 
the  report,  and  shall  be  served  with  a  copy  of  the  report  and 
with  notice  of  the  time  and  place  appointed  for  so  doing. 

72.22  Decree  Nisi 

(1)  In  a  Decree  Nisi  (Form  72  I)  the  name  of  a  co-. 
respondent  shall  not  appear  in  the  style  of  cause  unless  some 
relief  has  been  granted  against  him. 

(2)  Unless  otherwise  ordered  by  the  trial  judge,  the 
party  to  whom  a  Decree  Nisi  has  been  granted  shall  forth¬ 
with  serve  a  copy  thereof  on  the  party  against  whom  it  was 
granted  by  mailing  the  same  addressed  to  him  at  his  last 
known  address. 

72.23  Showing  Cause  After  Decree  Nisi 

(1)  During  the  period  between  the  granting  of  the 
Decree  Nisi  and  the  granting  of  the  Decree  Absolute,  any 
person,  including  the  Attorney  General,  may  apply  to  a 
judge  for  leave  to  show  cause  why  the  Decree  Nisi  should 
not  be  made  absolute. 

(2)  A  copy  of  the  Notice  of  Motion  shall  be  served 
on  the  Attorney  General,  unless  he  is  the  applicant. 

(3)  The  judge  may  dismiss  the  motion  or  may  rescind 
the  Decree  Nisi  or  may  direct  the  trial  of  an  issue  and  may 
give  such  directions  and  impose  such  terms  as  may  seem  just. 


Rule  804 

8M.— <1)  Subject  to  sub-rule  (I),  •  decree  nUi  shell  be  awwJif  t§ 
Perm  148  end  e  decree  absolute  granted  at  the  hearing  shall  be  accerib* 
to  Fonu  141  and  a  decree  absolute  other  than  one  granted  at  the  hearfcw 
shall  be  according  to  Form  162. 

(2)  Unices  relief  Is  granted  against  a  co-respondent,  the  name  ef  neb 
eo-reepondent  should  not  appear  in  the  style  of  cause  in  either  the  deem 
nisi  or  the  decree  absolute.  [Amended,  O.  Reg.  286/71,  a.  20.] 


Rule  806 


806.— (1)  Unleaa  aerrtee  la  dispensed  with  by  the  Judge  who  praeldaa  at 
the  hearing,  copies  of  the  decree  granted  at  the  hearing  shell  be 
personally ,  or  by  ordinary  mall  addreeaed  to  the  respondent  spouse  at  web 
addrem  as  the  said  judge  shall  direct  in  the  decree,  and  when  rate  7» 
applies,  to  the  Official  Guardian. 

Rule  809 

801.— (1)  During  the  period  between  the  granting  of  the  decree  nisi 
and  the  granting  of  the  decree  absolute,  any  person,  Including  Her  MaJeo- 
ty’v  Proctor,  may  give  notice  of  desire  to  ahow  cause  why  the  decree  nisi 
ahould  not  be  made  absolute  by  reason  of  the  tame  having  been  obtained 
by  eollualon  or  by  reason  of  the  reconciliation  of  the  parties  or  by  reason 
of  any  other  material  facta. 


(he  decree  nisi  should  not  be  made  absolute  and  •hail  be  filed  In  the  office 
in  whkh  the  proceedings  were  commenced  and  be  served  uaon  the  netL 
lloner  and  upon  Her  Majesty's  Proctor.  ^  ^ 

,  ,  I?' TJ*  L*™”*  ’uch  »*'“  «nj  imrty  to  the  proceeding 
ind  Her  M .jetty  e  Proctor  may  apply  on  notice  to  a  judfe  for  direction.. 

14)  The  Judie  mv  dlemUe  the  appllcMIon  to  eho.  eau*  oc  may  r_ 

"l"d,  £.^7*  "*•'  Tqul"  ft,rthtr  '"Wlr,  U>  be  nude  or  may 

direct  U»  trim!  of  an  Ueue  and  may  direct  the  dellrery  of  pleodlnn  and 
particular,  and  the  production  of  document,  for  the  purport  of  euch  trial 
end  may  penoll  teem  I  net  km*  for  dlecoeery  and  may  permit  nartlee  and 
Ih.  pemon .ho  1.-.I*  notice  end  Her  Male.,,-.  rSTjSjlS 

OitakTm.  ’  "  m*ke  ,uch  ,urth"  order,  a,  the  j!!d„ 


72.24 


Rule  806 


notfs 


72.24  Decree  Absolute 

(1)  A  motion  to  make  a  Decree  Nisi  absolute  shall  be 
made  to  a  judge  by  filing  in  the  office  in  which  the  proceed¬ 
ing  was  commenced,  on  any  day  after  the  expiration  of  the 
period  that  must  intervene  before  the  Decree  Nisi  may  be 
made  absolute,  a  notice  of  motion,  together  with  the  original 
Decree  Nisi,  or  a  certified  copy  thereof,  and  proof  of  service 
thereof  on  the  party  against  whom  it  was  granted,  unless 
such  service  was  dispensed  with. 

(2)  Any  such  motion  shall  be  supported  by  an  affidavit, 
sworn  after  the  expiration  of  the  period  that  must  intervene 
before  the  Decree  Nisi  may  be  made  absolute,  as  to  whether 
or  not, 

(a)  an  appeal  from  the  Decree  Nisi  is  pending  or 
any  appeal  taken  has  been  abandoned  or  dis¬ 
missed; 

(b)  an  order  has  been  made  extending  the  time 
for  appealing  from  the  Decree  Nisi  and,  if  so, 
whether  such  time  has  expired  without  an 
appeal  having  been  taken  ;  and 

(c)  a  Notice  of  Motion  to  show  cause  why  the 
Decree  Nisi  should  not  be  made  absolute 
has  been  filed  or  served. 

(3)  Within  10  days  thereafter  the  registrar  shall  cause 
the  Notice  of  Motion  and  the  material  filed  in  support  thereof 
to  be  presented  to  a  judge  sitting  anywhere  in  Ontario,  who 
may  pronounce  a  Decree  making  the  Decree  Nisi  absolute, 
without  the  appearance  of  counsel,  and  so  endorse  the 
Notice  of  Motion. 


Rule  806 

006. — (1)  An  application  by  a  petitioner  for  decree  absolute  afuUI  be 
made  to  the  court  by  filing  In  the  office  In  which  the  proceeding  were 
commenced  on  any  day  after  the  eiplratlon  of  the  period  that  must  Inter¬ 
rene  before  the  decree  nisi  may  be  made  absolute, 

(a)  a  notice  of  application  according  to  Form  ISO; 

(b)  the  original  decree  nlal  or  certified  copy  thereof  together 
with  proof  of  aeirlce  unices  such  service  has  been  diape  need 
with;  and 

(c)  an  afftdarit  of  the  applicant  iwom  within  fifteen  days  of  the 
filing  of  the  notice  of  application  setting  out  whether, 

(I)  any  appeal  to  the  Court  of  Appeal  for  Ontario  or  to  the 
Supreme  Court  of  Canada  la  pending, 

(II)  any  petition  for  divorce  has  been  served  on  him  by  the 
respondent  spouse,  and 

(HI)  the  spouses  are  reconciled. 

(2)  The  registrar  shall  thereupon  search  or  cause  a  search  to  be  made 
of  the  court  records  to  ascertain  whether, 

(a)  an  appeal  from  the  decree  nisi  Is  pending  or  any  appeal 
taken  has  been  abandoned  or  dismissed; 

(b)  an  order  has  been  made  extending  the  time  for  appealing 
from  the  decree  nisi  and,  If  so,  whether  such  time  has 
expired  without  an  appeal  haring  been  taken;  and 

(e)  a  notice  of  desire  to  show  cause  why  the  decree  nisi  should 
not  be  made  absolute  has  been  filed. 

(S)  IV  registrar  shall  Issue  a  certificate  according  to  Form  151  as  to 
such  search  and  within  ten  days  thereafter,  upon  requisition  of  the  peti¬ 
tioner,  shall  present  or  cause  to  be  presented  the  notice  of  application,  the 
petitioner's  affidavit  and  such  certificate  to  a  judge  sitting  anywhere  In 
Ontario,  whereupon  such  Judge  may  pronounce  a  decree  absolute  without 
the  appearance  of  counsel  In  the  first  Instance  and  so  endorse  the  notice  of 
application.  [Amended,  0.  Reg.  520/78,  s.  40.] 

(4)  Where  a  Judge  decides  that  a  decree  abeoluta  should  not  be  granted 
In  the  first  instance  he  shall  adjourn  the  application  and  direct  that  notifi¬ 
cation  of  such  adjournment  be  given  by  the  registrar  to  the  petitioner  and 
nay  direct  that  the  petitioner  serve  notice  of  the  application  on  any  per¬ 
son. 

(5)  Where  the  application  Is  adjourned, 

(a)  the  Judge  shall  endorse  on  the  notice  of  application  his  rea¬ 
sons  therefor; 

(b)  the  papers  shall  be  returned  to  the  office  where  the  proceed¬ 
ings  were  commenced,  unless  the  judge  otherwise  directs. 


35L1 

NOTFS 


(5) 

(6) 
(7) 


Rule  804  (1 ) 
Rule  808 
Rule  807 


RULE  72.24  CWTIf'HEn 

(4)  Where  a  judge  decides  that  a  Decree  Nisi  should 
not  be  made  absolute  without  the  appearance  of  counsel, 
he  shall  adjourn  the  motion  and  direct  that  notice  of  such 
adjournment  be  given  by  the  registrar  to  the  applicant  and 
may  direct  that  the  applicant  serve  notice  of  the  motion 
on  any  other  person. 

(5)  The  style  of  cause  in  the  Decree  Absolute  (Form 
72J)  shaU  be  the  same  as  in  the  Decree  Nisi. 

(6)  Where  a  Decree  Absolute  has  been  granted,  the 
registrar  shall  prepare,  sign  and  enter  the  Decree. 

(7)  Where  a  party  to  whom  a  Decree  Nisi  has  been 
granted  fails  to  apply  to  have  the  Decree  made  absolute 
within  one  month  after  the  earliest  date  on  which  he  could 
have  done  so,  the  opposite  spouse  may  apply  to  have  the 
Decree  Nisi  made  absolute,  on  notice  to  the  party  to  whom 
the  Decree  Nisi  has  been  granted,  but  without  Tiling  proof 
of  service  of  the  Decree  Nisi.  Where  the  Decree  Nisi  has  not 
been  settled,  signed  or  entered,  the  judge,  on  the  hearing 
of  the  motion,  may  direct  this  to  be  done. 


Rule  804 

8M.— (1)  Subject  to  sub-rule  <*),  a  decree  nlel  shall  be  accord  k*  Is 
Ferre  148  and  a  decree  absolute  (ranted  at  the  hearinf  shall  be  accord  i* 
to  Focre  149  and  a  decree  absolute  other  than  one  (ranted  at  the  heart* 
shall  be  accerdln*  to  Form  182. 


Rule  808 

808.— (1)  Where  a  decree  absolute  has  been  (ranted,  the  reft*** 
•hall  prepare  the  decree,  and  where  It  was  (ranted  at  a  place  other  tbaa 
the  place  where  the  proceeding  were  commenced,  a  hall  certify  ^ 
ward  the  aame  together  with  the  paper*  forthwith  to  the  refirtrar  at  lb* 
office  where  the  proceeding*  were  commenced. 

(II  All  dwrm  rtnoluU  ahill  In  Inn!  forthwith  hr  tin  nth"  * 
the  office  In  which  the  proceeding  were  commenced. 


...  907--;1)  bf  •  wpotidont  WOUM  for  deem  Mo 

“"J*er  1814)  of  the  Divorce  Act  (Canada)  ahsJI  be  by  motloa  te  a 

i  f^Mnf  ^ lh®  **"?*  wh*r* th*  P*w*edln(e  were  commenced  or  and* 
.  Wh*re  apt><kable-  undtr  ™le  289  on  at  least  seven  daya  aatb* 

to  the  other  spouse  and  shall  be  supported  by, 

(a)  a  certified  copy  of  the  decree  nisi.  If  iaauad; 

(b)  his  affidavit  settinf  out  whether, 

(I)  any  appeal  to  the  Court  of  Appeal  for  Ontario  er  te  tbr 
Supreme  Court  of  Canada  Is  pandlnf. 

(II)  he  has  filed  a  petition  for  divorce,  and 
(HI)  the  spouses  are  reconciled: 

and 

(e>  th.  nrtlflutc  nqulnd  b,  nil,  30»<JI.  [Amnfad.  0.  In. 

Ml/71,,.  10.) 

nbJ  h“"otb*w  >*■>*•<■  court  w  urn  net 
motion  direct  that  the  same  be  issued. 


MQIES 


72.25  (1) 

(2) 

(3) 

(4) 

(5) 


Rule  7  7  5g ( 1 ) 
Rule  775g (2) 
Rule  775g (3) 
Rule  775g (4) 
Rule  77 5g ( 5 ) 


72.25  Corollary  Relief 

(1)  A  Notice  of  Motion  for  interim  relief  under  the 
Divorce  Act  ( Canada )  may  be  served  with  a  Petition  or 
Counter-Petition  or  at  any  time  thereafter. 

(2)  At  the  hearing  of  a  motion  for  interim  relief  under 
the  Divorce  Act  (Canada),  the  court  shall  consider  whether 
or  not  a  pre-trial  conference  is  necessary  or  desirable  at  that 
stage  of  the  proceeding  and  may  conduct  a  pre-trial  con¬ 
ference  before  disposing  of  the  motion 

(3)  Rule  50  shall  apply,  with  any  necessary  modifica¬ 
tion,  to  a  pre-trial  conference  under  paragraph  (2). 

(4)  Except  with  the  consent  of  the  parties,  the  judge 
or  officer  who  conducts  the  pre-trial  conference  under  para¬ 
graph  (2)  shall  not  proceed  with  the  motion  for  interim 
relief. 


Rule  775* 

775*.— (I)  A  notice  of  motion  for  Interim  relief  under  the  Act  or  the 
Divorce  Act  (Canada)  or  for  interim  disbursements  may  be  served  with  an 
originating  document  or  at  any  time  thereafter.  [New,  O.  Reg.  216/78,  a. 

(2)  A  judge  or  master  who  hears  a  motion  referred  to  In  aubrule  I  shall 
consider  whether  or  not  a  pre-trial  conference  is  necessary  or  desirable  at 
Ihst  stage  of  the  proceeding  and  may  conduct  a  pre-trial  conference  before 
disposing  of  the  motion. 

(.7)  Subrules  I.  2.  4  and  5  of  rule  244  apply,  with  necewary  modifica¬ 
tions,  in  respect  of  a  pre-trial  conference  under  aubrule  2. 

(4)  Except  with  the  consent  of  the  parties,  a  Judge  or  master  who  con¬ 
ducts  a  pre-trial  conference  under  subnile  2  shall  not  participate  further 
In  the  proceeding. 

(5)  In  exercising  his  discretion  aa  to  costa,  a  judge  or  master  who 
hears  a  motion  for  interim  relief  under  aubrule  I  shall  take  into  account 
the  absence  of  or  the  making,  terms  and  disposition  of  an  offer  under  rule 
7751  to  settle  the  claim  for  interim  relief.  |New,  O.  Reg.  9M/79,  a.  7.) 


(5)  In  exercising  his  discretion  as  to  costs,  the  judge 
or  officer  who  hears  a  motion  for  interim  relief  under  para¬ 
graph  (I)  shall  take  into  account  any  offer  to  settle  the  claim 
for  interim  relief  or  the  failure  to  make  such  an  offer. 


(6) 

(7) 

(8) 

(9) 

RULE  72.25  CCfTIMUED  <10) 

(6)  Where  a  party  fails  to  comply  with  an  order  for 
interim  relief  under  the  Divorce  Act  ( Canada )  and  the  court 
is  satisfied  as  to  the  ability  of  such  party  to  comply  with 
the  order,  the  trial  of  the  proceeding  may  be  postponed  or 
an  order  may  be  made  striking  out  any  pleading  or  affidavit 
of  the  party  in  default. 

(7)  An  appeal  from  an  order  for  interim  relief  in  respect 
of  any  claim  made  in  a  divorce  proceeding  shall  be  to  the 
Court  of  Appeal  without  leave,  and  shall  be  heard  by  one 
justice  of  appeal. 

(8)  An  application  to  vary  or  rescind  an  order  for 
corollary  relief  granted  at  the  trial  shall  be  made  to  a  judge 
sitting  at  the  place  named  by  the  applicant  in  his  Notice  of 
Application,  unless  otherwise  ordered  by  the  fourt. 

(9)  An  applicant  for  an  order  to  vary  or  rescind  an 
order  for  corollary  relief  granted  at  the  trial,  other  than  an 
order  for  access  to  children,  shall  deliver  a  financial  statement 
in  Form  72H  with  the  Notice  of  Application. 

(10)  The  judge  to  whom  such  an  application  is  made 
may  order  the  respondent  to  deliver  a  financial  statement 
in  Form  72H  within  such  time  as  may  be  prescribed  in  the 
order. 


Rule  77 5h 
Rule  499a 
Rule  812(1) 
Rule  812(2) 
Rule  812  (3) 


*ule  775h 

775h.  Where  ■  party  doe*  not  comply  with  an  order  for  Interim  relief 
under  the  Act  or  the  Divorce  Act  (Canada)  or  for  interim  disbursements, 
Ihc  court,  If  satisfied  of  the  ability  of  the  party  to  pay,  may  poetpone  the 
8ri*l  of  the  sppSlratlon  ©r  may  order  any  pleading  or  affidavit  of  the  party 
!•  be  struck  out.  |  New,  O.  Res  216/78,  a.  19. 1 

Rule  499a 

499a.—  (I )  An  appeal  from  an  Interim  order  for  corollary  relief  under 
the  Divorce  Act  (Canada)  ■hall  be  to  the  Court  of  Appeal  without  leave 
and  ahall  be  heard  by  a  single  Justice  of  appeal.  10.  Ref.  115/72,  «.  7.) 

Rule  812 

812.— (1)  An  application  to  vary  or  reaelnd  an  order  for  corollary 
relief  (ranted  at  the  hearing  ahall  be  by  motion  to  a  Judge  sitting  at  tho 
place  where  the  proceeding*  were  commenced  or  under  rule  237  or,  where 
applicable,  under  rule  239  on  at  least  seven  day*  notice. 

(2)  An  applicant  for  an  order  to  vary  or  rescind  an  order  for  corollary 
relief,  other  than  access,  ahall  serve  and  file  a  statement  of  property  and  a 
datement  of  financial  Information. 

(3)  The  judge  to  whom  such  an  application  Is  made  may  order  the 
respondent  to  serve  and  fils  a  statement  of  property  and  a  statement  of 
financial  information  and  in  the  order  may  specify  the  period  of  time 
•ithin  which  the  respondent  must  comply  with  the  order.  |  A  mended.  O. 
Ren.  284/71.  s.  12;  933/79,  s.  II. | 


Rule  813 
Rule  810 


3^5 


NOTFS 


72.26 

72.27 


72.26  Registration  of  Orders  for  Corollary  Relief 

(1)  Where  an  order  has  been  made  by  any  other 
superior  court  in  Canada  under  Sections  10  or  11  or  the 
Divorce  Act  (Canada),  the  registration  of  such  order  pur¬ 
suant  to  Section  15  of  the  said  Act  shall  be  effected  by 
filing  an  exemplification  or  certified  copy  of  the  order  in 
the  office  of  the  Registrar  of  the  Supreme  Court,  where¬ 
upon  it  shall  be  entered  as  an  order  of  the  court. 

(2)  The  exemplification  or  certified  copy  of  the 
order  may  be  filed  with  the  Registrar  by  forwarding  it  to 
him  by  ordinary  mail,  accompanied  by, 

(a)  a  written  request  that  it  be  registered  pursuant 
to  the  said  Act;  and 

(b)  a  certified  cheque  or  money  order  in  the 
amount  of  $5.00. 

72.27  Costs 

On  the  taxation  of  costs  in  a  divorce  proceeding,  the 
proceeding  shall  be  treated  as  uncontested,  and  such  costs 
shall  be  taxed  in  accordance  with  Tariff  “B"  unless  the  trial 
judge  otherwise  directs. 


Rule  813 

813.  (1)  Where  an  order  haa  been  made  bj  any  other  superior  court 
In  Canada  under  sections  10  or  II  of  the  Divorce  Act  (Canada),  the  regia- 
t ration  of  such  order  pursuant  to  section  15  of  the  said  Act  shall  be 
effected  by  fllinR  an  eiempliflcation  or  certified  copy  of  the  order  In  the 
office  of  the  Registrar  of  the  Supreme  Court,  whereupon  it  shall  be 
entered  as  an  order  of  the  court. 

(2)  The  exemplification  or  certified  copy  of  the  order  shall  be  filed 
with  the  Registrar  by  delivering  the  same  by  hand  or  by  forwardirtf  the 
same  by  ordinary  mail  accompanied  by. 

(a)  a  written  request  that  it  be  rerlstered  pursuant  to  the  said 
Act;  and 

(b)  a  certified  cheque  or  money  order  in  the  amount  of  $5. 


Rule  810 

810.  The  coats  In  a  matrimonial  cause  are  In  the  discretion  of  the  pro 
sldlnf  Judge,  and  shall  be  recoverable  In  the  same  way  as  In  ordinary 
actions  and.  unless  otherwise  ordered,  shall  be  on  the  Supreme  Court 
scale  whether  the  proceeding  Is  heard  at  a  Matrimonial  Causes  Sittings  m 
at  a  High  Court  Sittings.  (Amended,  O.  Reg.  284/71,  s.  II.] 


NOTES 


73 


Rule  775a  (1) 
Rule  775a(2) 
Rule  775b 


73.01 

73.02(1) 

(2) 


RULE  73  FAMILY  LAW  REFORM  ACT  PROCEEDINGS 

73.01  Definitions 

In  this  rule. 

Act  means  The  Family  Law  Reform  Act.  1978 . 

applicant  means  a  person  making  an  application  under  the 
Act  and  includes  a  plaintiff,  a  plaintiff  by  counterclaim, 
a  petitioner  and  a  counter-petitioner  for  divorce; 

originating  process  means  a  statement  of  claim,  counter¬ 
claim,  petition  for  divorce,  counter-petition  for  divorce 
or  notice  of  application  that  initiates  an  appbcation 
under  the  Act; 

respondent  includes  a  defendant  ;  and 

responding  document  means  a  statement  of  defence,  a 
defence  to  counterclaim,  an  answer  to  a  petition  for 
divorce,  an  answer  to  a  counter-petition  for  divorce  or 
an  affidavit  in  opposition  to  a  notice  of  application. 

73.02  How  Commenced 

(I)  An  application  under  the  Act  may  be  commenced 

by  the  filing  of  an  originating  process. 


Rule  775a 

775*. — ( 1  >  In  rales  776a  to  7761. 

(a)  "Act"  means  The  Family  Law  Reform  Act,  1978; 

(b)  "applicant"  means  a  person  makinf  an  application  under 
the  Act  and  includes  a  plaintiff,  a  plaintiff  by  counter-claim, 
a  petitioner  and  a  counter-petitioner  for  divorce; 

(c)  "orlfinatinf  document"  means  a  writ  of  summons,  counter¬ 
claim,  petition  for  divorce,  counter-petition  for  divorce  or 
orlfinatinf  notice  that  initiates  an  application  under  the 
Act; 

(d)  "respondent"  Includes  a  defendant;  and 

<*>  "respondlnf  document"  means  a  statement  of  defence, 
statement  of  defence  to  counter-claim,  answer  to  a  petition 
for  divorce,  answer  to  a  counter-petition  for  divorce  or 
appearance  to  an  originatlnf  notice.  [Amended,  O.  Ref. 
620/78,  s.  46.1 

(2)  An  application  under  the  Act  may  be  made  by, 

(a)  writ  of  summons; 

(b)  counter-claim; 

!c)  petition  for  divorce; 

(d)  counter-petition  for  divorce;  or 

(e)  originatlnf  notice.  (New,  O.  Ref.  21&78,  a.  19.) 

Rule  775b 

776b.  Where  the  Minister  of  Community  and  Social  Services  er  a 
municipality  makes  an  application  under  the  Act  for  an  order  for  the  awp 
port  of  a  dependant,  the  applicant  shall  serve  upon  the  dependant  a  co»y 
of  the  orlfinatinf  document.  |New,  O.  Ref.  216/78,  s.  19.) 


(2)  Where  the  Ministry  of  Community  and  Social 
Services  or  a  municipality  makes  an  application  under  the 
Act  for  an  order  for  the  support  of  a  dependant,  the  appli¬ 
cant  shall  serve  upon  the  dependant  a  copy  of  the  originating 
process 


NOTFS 


73.03 (1) 
(2) 

(4) 

(5) 


Rules  7 7 Sc (1) ,  (2) 
Rule  775c  (3) 

Rule  (4) 

Rule  775d (2) 
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775d  ( 


73.03  Statements  of  Financial  Information 

(1)  Where  an  application  is  made  under  Sections  4,  18 
or  21  of  the  Act,  a  Financial  Statement  (Form  72H)  shall  be 
delivered  with  the  originating  process,  together  with  a  Notice 
to  File  Financial  Statement  (Form  73A). 

(2)  A  party  served  with  the  Financial  Statement  of 
the  applicant  and  Notice  to  File  Financial  Statement  shall 
deliver  his  own  Financial  Statement  with  his  responding 
document. 

(3)  Where  a  Financial  Statement  is  required  to  be 
delivered  with  an  originating  process  or  a  responding  docu¬ 
ment,  the  originating  process  or  the  responding  document 
shall  not  be  accepted  by  the  registrar  for  filing  without  the 
Financial  Statement. 

(4)  Where  a  respondent  does  not  intend  to  defend  an 
application,  he  shall  nevertheless  deliver  his  Financial  State¬ 
ment  within  the  time  limited  for  the  delivery  of  his  responding 
document. 


KUIe  775C 


775c.— (I )  Where  an  application  la  made  under  section  4  of  the  Art  , 
document  *'*'**’  F°""  10  ,h,U  <*  *'"*'™*  with  the  originstl* 


<21  Where  an  application  la  made  under  section  18  or  section  21  of  Ihr 
uu  f?n,ncid  Information  In  Form  10a  shall  be  delirered 

with  the  originating  document. 


financial  information  shall  deliver  a  statement  of  property  or  a  statement 
of  financial  information,  as  the  case  requires,  with  his  responding  don 
ment. 


(41  Where  a  pert,  doee  not  Intend  to  defend  on  application.  he  ihell 
delleer  a  ilalement  of  propertf  or  o  aUtement  of  financial  Infonnalloa.  a 
the  caae  require,,  within  the  time  period  prodded  aa  follow,: 


,™-(' 1 A"  *PP,|rant  mar  aerre  a  nollee  In  Form  10a  with  hla  art* 
,,m'  "»«•"«  on  a  reepondeni  wh.  h 
malioT^ '  d'  "r  *  of  OroPOrtf  or  lUlement  of  nnaorlal  Infan 

.  .  J* Wh*™  *  re,1pondelrt  h“  aerrrd  with  a  notice  under  wib-rel.  I 
and  doe.  not  crnnpl,  with  Rule  775c,  the  court,  on  motion  b,  the  appth 
cant,  mar  make  an  ei  parte  order  requlrln,  the  reepondeni  In  dellrer  Ihe 
statement.  |  New.  O.  Reg.  216/78.  s.  19.  | 


(5)  Where  a  respondent  fails  to  comply  with  a  Notice 
to  File  Financial  Statement  the  applicant  may  apply  to  the 
court  without  further  notice  to  the  respondent  for  an  order 
requiring  the  delivery  of  such  a  statement  within  the  time 
prescribed  by  the  order. 


NQIES 


(6) 

(7) 


Rule  775e 
Rule  775c  (5) 


RULE  73, 03  CONTINUED 


(6)  A  party  may  be  cross-examined  on  his  Financial 
Statement, 

(a)  for  use  upon  the  hearing  of  the  application 
where  the  proceeding  was  commenced  by  a 
Notice  of  Application;  or 


Rule  775e 

775e.  A  party  may  be  croaa-examlned  upon  hia  statement  of  property 
and  statement  of  financial  information  and  the  croaa-examination  may  be 
used  in  evidence, 

(a)  on  any  application  for  interim  relief;  and 

(b)  at  trial,  in  the  same  manner  aa  an  examination  for  discov¬ 
ery.  |  New,  O,  Ref.  216/78,  a.  19.1 


(b)  for  use  upon  a  pending  motion  for  interim 
relief,  in  which  case  the  cross-examination 
may  be  used  in  evidence  at  the  hearing  of 
the  application  as  if  it  were  taken  for  that 
purpose,  or  at  the  trial  in  the  same  manner  as 
an  examination  for  discovery;  or 


matrimonial  offence  and  added  a 
216/78,8.  19.  J 


'  a  party  under  Ru!e  780.  {New,  0.  Res 


(c)  on  his  examination  for  discovery^. 

(7)  In  a  divorce  proceeding,  this  sub-rule  only  applies 
to  the  petitioner  and  the  respondent  spouse  in  a  petition  or 
counter-petition. 


73.04  Custody  and  Access  Disputes 

( 1 )  Separate  Representation  for  Children 

In  any  proceeding  where  the  custody  of  or 
access  to  a  child  is  in  issue,  the  court  may,  where  it  appears 
necessary  in  the  interests  of  the  child  so  to  do,  order  that 
any  such  child  be  separately  represented  in  a  proceeding  by 
a  solicitor  appointed  by  the  court. 

(2)  Mediation 

(a)  In  any  proceeding  where  the  custody  of  or 
access  to  a  child  is  in  issue,  the  court  may,  at 
any  time  and  upon  such  terms  as  may  seem 
just,  appoint  a  qualified  person  to  act  as  a 
mediator  for  the  purpose  of  assisting  the 
parties  to  resolve,  by  agreement,  any  issue 
concerning  the  custody  of,  or  access  to,  a 
child. 

(b)  Any  communication  made  in  the  course  of 
the  mediation  process  shall  be  privileged  and 
no  report  of  the  mediator  shall  be  admitted 
in  evidence  nor  shall  he  be  called  as  a  witness 
at  the  trial  or  hearing  of  the  proceeding. 

(3)  Assessment 

(a)  In  any  proceeding  where  the  custody  of  or 
access  to  a  child  is  in  issue,  the  court  may,  at 
any  time  and  upon  such  terms  as  may  seem 
just,  appoint  a  qualified  person  to  assess  the 
needs  of  the  child  and  the  ability  of  any  per¬ 
sons  to  meet  those  needs  to  whom  the  custody 
of  or  access  to  the  child  might  be  awarded, 
and  order  the  child  and  any  such  persons  to 
attend  before  the  pffreon  so  appointed. 
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73.05 


Rule  77 5f 


NOTFS 


RULE  73.0V  CONTINUER 

(b)  Any  person  appointed  by  the  court  to  make 
such  an  assessment  shall  file  a  full  report  of 
his  assessment  with  the  court  and  serve  a 
copy  thereof  on  each  of  the  parties  to  the 
proceeding  within  the  time  prescribed  by 
the  order  appointing  him. 

(c)  Any  such  person  may  be  a  witness  in  the 
proceeding  and,  if  called  as  a  witness,  shall 
be  subject  to  cross-examination  by  any  party 
to  the  proceeding. 

(4)  Remuneration 

The  court  may  fix  the  remuneration  of  any 
person  appointed  under  this  sub-rule,  and  shall  determine  the 
liability  of  the  parties  for  the  remuneration  of  any  such  person. 

73.05  Place  of  Trial  or  Hearing 

Except  where  the  application  is  made  in  a  divorce  pro¬ 
ceeding,  the  place  of  trial  or  hearing  of  an  application  under 
the  Act  shall  be  governed  by  the  provisions  of  Rule  45  and, 
for  the  purposes  of  that  rule,  an  application  under  the  Act 
made  by  notice  of  application  shall  be  treated  as  if  it  was  an 
action,  whether  it  is  made  in  the  Supreme  Court  or  in  a 
county  court. 

73.06  Reference  to  a  Family  Law  Commissioner 

The  provisions  of  Rule  72.21  shall  apply,  with  any 
necessary  modification,  to  any  question  or  issue  arising  under 
the  Act. 


Rule  775f 

775f. — (1 )  Notwithstanding  Rule  246,  the  place  of  trial  of  an  applica¬ 
tion  under  the  Act  ahall  be, 

(a)  where  the  applicant  la  resident  in  Ontario,  In  a  county  in 
which  any  of  the  parties  ordinarily  resides; 

(b)  where  the  applicant  la  resident  outside  Ontario,  In  the 
county  In  which  any  of  the  respondents  ordinarily  res  idea, 

unless  otherwise  ordered  upon  motion  of  any  party. 

(2)  Where  an  application  under  the  Act  Ss  made  in  a  county  court  by 
originating  notice,  a  party  may  apply  under  Rule  769  to  change  the  place 
of  hearing.  (New.  O.  Reg.  216/78,  s.  19.) 
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73.07  (1) 
(2) 

(3) 

(4) 

(5) 

(6) 


Rule  775g (1) 
Rule  775g  (2) 
Rule  775g  (3) 
Rule  775g  (4 ) 
Rule  775g  (5) 
Rule  775h 


73.07  Interim  Relief 

(1)  A  Notice  of  Motion  for  interim  relief  under  the 
Act  may  be  served  with  an  originating  process  or  at  any  time 
thereafter. 

(2)  At  the  hearing  of  a  motion  for  interim  relief 
under  the  Act,  the  court  shall  consider  whether  or  not  a 
pre-trial  conference  is  necessary  or  desirable  at  that  stage 
of  the  proceeding  and  may  conduct  a  pre-trial  conference 
before  disposing  of  the  motion. 

(3)  Rule  50  shall  apply,  with  any  necessary  modifi¬ 
cation,  to  a  pre-trial  conference  under  paragraph  (2). 

(4)  Except  with  the  consent  of  the  parties,  the  judge 
or  officer  who  conducts  the  pre-trial  conference  under 
paragraph  (2)  shall  not  proceed  with  the  motion  for  interim 
relief. 

(5)  In  exercising  his  discretion  as  to  costs,  the  judge 
or  officer  who  hears  a  motion  for  interim  relief  under  para¬ 
graph  (1)  shall  take  into  account  any  offer  to  settle  the 
claim  for  interim  relief  or  the  failure  to  make  such  an  offer. 


Rule  775g 

775g.— (1)  A  notice  of  motion  for  Interim  relief  under  the  Act  or  the 
Divorce  Act  (Canada)  or  for  Interim  disbursements  may  be  served  with  an 
originating  document  or  at  any  time  thereafter.  [New,  O.  Reg.  216/78,  s. 
19.1 

(2)  A  judge  or  master  who  hears  a  motion  referred  to  in  aubrule  1  shall 
consider  whether  or  not  a  pre-trial  conference  is  necessary  or  desirable  at 
that  stage  of  the  proceeding  and  may  conduct  a  pre-trial  conference  before 
disposing  of  the  motion. 

(3)  Subrulea  I,  2,  4  and  5  of  rule  244  apply,  with  necessary  modifica¬ 
tions,  in  respect  of  a  pre-trial  conference  under  subrule  2. 

(4)  Except  with  the  consent  of  the  parties,  a  judge  or  master  who  con¬ 
ducts  a  pre-trial  conference  under  subrule  2  shall  not  participate  further 
in  the  proceeding. 

(5)  In  exercising  his  discretion  as  to  costs,  a  judge  or  master  who 
hears  a  motion  for  interim  relief  under  subrule  1  shall  take  Into  account 
the  absence  of  or  the  making,  terms  and  disposition  of  an  offer  under  rule 
7751  to  settle  the  claim  for  Interim  relief.  [New.  O.  Reg.  933/79,  s.  7. ) 

rule  775h 

775h.  Where  a  party  does  not  comply  with  an  order  for  Interim  relief 
under  the  Act  or  the  Divorce  Act  (Canada)  or  for  Interim  disbursements, 
the  court,  If  satisfied  of  the  ability  of  the  party  to  pay,  may  postpone  the 
trial  of  the  application  or  may  order  any  pleading  or  affidavit  of  the  party 
to  be  struck  out.  [  New,  O.  Reg.  216/78,  s.  19.  | 


(6)  Where  a  party  fails  to  comply  with  an  order  for 
interim  relief  under  the  Act  and  the  court  is  satisfied  as  to 
the  ability  of  such  party  to  comply  with  the  order,  the  trial 
or  hearing  of  the  application  may  be  postponed  or  an  order 
may  be  made  striking  out  any  pleading  or  affidavit  of  the 
party  in  default. 
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73.08 


Rule  775i 


73.08  Where  Proceeding  is  Transferred 

( 1 )  Where  a  proceeding  is  transferred  to  a  court  having 
other  jurisdiction  under  sub-section  2  of  Section  2  of  the 
Act,  the  proceeding  shall  continue  in  that  court  without 
duplication  of  any  steps  taken  prior  to  the  transfer  unless 
that  court  otherwise  directs. 

(2)  A  court  to  which  a  proceeding  is  transferred  may, 
on  application,  give  directions  for  the  conduct  of  the  pro¬ 
ceeding. 


Rule  775j 

776J. — (I )  Where  ■  proceed  Inf  ie  transferred  to  ■  court  having  other 
jurisdiction  under  subjection  2  of  section  2  of  this  Act,  the  proceeding 
■hall  be  deemed  to  be  an  action  and  shall  continue  in  that  court  without 
duplication  of  any  steps  taken  prior  to  the  transfer  unleaa  that  court 
orders  otherwise. 

(2)  A  court  to  which  a  proceeding  Is  transferred  may,  on  motion,  give 
directions  for  the  conduct  of  the  proceeding. 

(3)  Any  interim  order  made  in  a  proceeding  prior  to  a  transfer  to  a 
court  having  other  jurisdiction  shall  remain  in  force  according  to  Ita 
terms  unleaa  that  court  order*  otherwise.  INew.O.  Reg.  216/78,  a.  19. J 


(3)  Any  interim  order  made  in  a  proceeding  prior  to 
a  transfer  to  a  court  having  other  jurisdiction  shall  remain 
in  force  according  to  its  terms,  unless  the  court  otherwise 
orders. 
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73.09 


73.09  Appeal  to  County  Court  from  Provincial  Court 

(1)  An  appeal  to  a  county  court  under  the  Act  shall 
be  made  by  notice  of  appeal  served  upon  all  parties  whose 
interests  are  affected  by  the  appeal  within  15  days  after  the 
date  of  the  order  appealed  from. 

(2)  The  notice  shall  state  the  relief  asked  for  and 
shall  set  forth  the  grounds  of  appeal  and  no  other  grounds 
may  be  argued  except  by  leave  of  the  court. 

(3)  The  appellant  shall,  at  least  10  days  before  the 
hearing  of  the  appeal,  file  with  the  clerk  of  the  appropriate 
county  court  and  serve  upon  each  respondent  a  record  con¬ 
taining, 

(a)  an  index; 

(b)  the  notice  of  appeal; 

(c)  the  order  appealed  from  and  any  reasons 
given  by  the  judge  who  made  the  order; 

(d)  a  concise  statement,  without  argument,  of 
the  facts  and  law  relied  on  by  the  appellant; 

(e)  a  transcript  of  the  evidence; 

(0  such  other  material  as  is  necessary  for  the 
due  hearing  of  the  appeal. 

(4)  Each  respondent  shall,  at  least  3  days  before  the 
hearing  of  the  appeal,  file  with  the  clerk  and  serve  on  each 
of  the  other  parties  to  the  appeal  one  copy  of  a  concise 
statement,  without  argument,  of  the  facts  and  law  relied 
on  by  the  respondent. 

(5)  A  judge  of  the  county  court  may,  before  or  at 
the  hearing  of  the  appeal,  dispense  with  compliance  with 
this  rule  either  in  whole  or  in  part. 


Rule  775k 


Rule  775k 

775k.— ( I )  An  appeal  to  a  county  court  under  the  Act  ahall  be  made  by 
notice  of  appeal  served  upon  all  parties  whose  interests  are  affected  by  the 
appeal  within  fifteen  days  after  the  date  of  the  order  appealed  from. 

(2)  The  notice  shall  state  the  relief  asked  for  and  shall  set  forth  the 
rounds  of  appeal  and  no  other  rounds  may  be  argued  except  by  leave  of 
the  court. 

(3)  The  appellant  shall  on  or  before  the  tenth  day  prior  to  the  hearing 
of  the  appeal  file  with  the  clerk  of  the  court  and  serve  upon  each  respon¬ 
dent  a  record  containing  copies  of  documents  In  the  following  order 

1.  An  index. 

2.  The  notice  of  appeal. 

3.  The  order  appealed  from  and  any  reasons  given  by  the  judge 
who  made  the  order. 

4.  A  concise  statement,  without  argument,  of  the  facta  and  law 
relied  on  by  the  appellant. 

5.  A  transcript  of  the  evidence. 

6.  Such  other  material  as  Is  necessary  for  the  due  hearing  of 
the  appeal. 

(4)  Each  respondent  shall  on  or  before  the  third  day  prior  to  the  hear¬ 
ing  of  the  appeal  file  with  the  clerk  and  serve  upon  each  of  the  other  par¬ 
ties  one  copy  of  a  concise  statement,  without  argument,  of  the  facts  and 
law  relied  upon  by  the  respondent. 

(5)  A  judge  of  the  county  court  may,  before  or  at  the  hearing  of  the 
Mpeal,  dispense  with  compliance  with  this  Rule  either  In  whole  or  in  part. 
INew.O.  Reg.  216/78,  §.  19.  | 
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73.11 


Rule  7751 


73.10  Warrant  for  Arrest 

The  warrant  for  the  arrest  of  a  debtor  or  respondent 
referred  to  in  Section  24  of  the  Act  shall  be  in  Form  73B. 

73.11  Recognizance 

( I )  A  recognizance  entered  into  under  an  order  made 
pursuant  to  Section  34  of  the  Act  shall  be  in  Form  73C  and 
shall  be  entered  into  before  the  registrar  or  such  other  officer 
of  the  court  as  a  judge  may  direct. 


RU'e 77 mi.— at  a 

or'd.'i’oMh.  court  or  .uch  other  ofUccr  of  th.rtu.rtu. 
jude*  may  direct.  ;Mh  of  a  condition  of  the  rteofnlsan*. 

(2)  Where  •  8{l#  party  or  the  Attorney  General,  may 

O.  R.«.  520/78.  <5*-l 


(2)  Where  a  party  is  in  breach  of  a  condition  of  the 
recognizance,  a  judge,  on  the  application  of  an  opposite 
party  or  of  the  Attorney  General,  may  order  that  a  Writ  of 
Seizure  and  Sale  be  issued  to  enforce  the  recognizance. 


RULE  74  CHILD  WELFARE  ACT  PROCEEDINGS 


74.01  Definition 

In  this  rule, 

Act  means  The  Child  Welfare  Act.  1978. 

74.02  Appeals  to  a  County  Court 

(1)  An  appeal  to  a  county  court  under  Sections  43 
and  84  of  the  Act  shall  be  made  by  notice  of  appeal  served 
by  the  appellant  within  30  days  after  the  making  of  the 
decision  being  appealed  upon  the  clerk  of  the  court  that 
made  the  decision  and  filed,  with  proof  of  service,  with  the 
clerk  of  the  county  court  within  5  days  after  such  service. 

(2)  Upon  the  filing  of  the  notice  of  appeal,  the  appel¬ 
lant  shall  mail  a  copy  of  the  notice  of  appeal  to, 

(a)  all  other  persons  entitled  to  appeal  the 

decision;  and 

(b)  in  the  case  of  an  appeal  under  Section  43 
of  the  Act,  all  other  persons  entitled  to 
notice  of  a  hearing  under  sub-section  7  of 
Section  28  of  the  Act  who  appeared  at  the 
hearing. 

(3)  The  notice  of  appeal  shall  state  the  relief  asked, 
and  shall  set  forth  the  grounds  of  appeal,  and  no  other 
grounds  may  be  argued  except  by  leave  of  the  court. 


74 
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(4)  The  record  on  the  appeal  shall  contain  the  material  Rule  775m 


prepared  for  the  purpose  under  the  rules  of  the  provincial 
courts  (family  division)  and  sent  to  the  county  court  by  the 
court  that  made  the  decision,  and  shall  include, 

(a)  an  index; 


775m.— ( I )  In  Uii,  Rule  “Act"  mum  The  Child  Welfare  Art,  1878. 

121  An  appeal  to  a  county  court  under  aectlon  43  or  84  of  the  Art  ahall 
he  made  by  notice  of  appeal  aeryed  by  the  appellant  within  30  day,  after 
the  maklnp  of  the  decision  beln,  appealed  upon  the  clerk  of  the  court  that 
made  the  deei.lon  and  Hied  with  the  clerk  or  the  count,  court  within  5 
«y»  a  tier  wrvice. 


(b)  a  copy  of  the  notice  of  appeal; 

(c)  a  copy  of  the  decision  being  appealed  and 
any  reasons  given  by  the  court  that  made 
the  decision; 

(d)  a  transcript  of  the  evidence;  and 

(e)  such  other  material  as  is  necessary  for  the 
hearing  of  the  appeal. 

(5)  The  appeal  shall  be  heard  within  30  days  after  the 
filing  of  the  transcript  of  the  evidence. 

(6)  Subject  to  sub-section  7  of  Section  43  and  sub¬ 
section  5  of  Section  84  of  the  Act.  a  judge  of  the  county 
court  may  dispense  with  compliance  with  this  sub-rule 
either  in  whole  or  in  part. 


•j  ordinary  mail  a  copy  or  the  notice  of  appeal  to, 

(a)  all  other  person*  entitled  to  appeal  the  decUkm;  and 

(b)  In  the  ca»  of  an  appeal  under  section  43  of  the  Act.  all  other 

IT  r°‘^®  UBd"  rtibwrtlon  7  af 

•*cl*on  28  of  the  Act  who  appeared  at  the  hearfng- 
(4)  Th.  nutlet  .lull  .Ult  th,  rtlltf  uktd  »nd  .lull  wt  forth  th. 
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151  Th,  record  of  the  tpp-rt  .hall  eonuln  th,  material  prepared  for 

(a)  an  Index; 

(b)  the  notice  of  appeal; 

(O  th,  dMtalon  being  .pp^led  ,nd  any  muon,  rtrtn  he  th. 

court  th.t  nud.  the  deei.lon;  ”  *"• 

(d)  a  Irniucrlpt  of  the  erldenec;  and 

"  **  *»  «*  hearing  of  the 
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75.01  (1) 
(2) 

(3) 

(4) 

(5) 


OFFICES  AND  OFFICERS 


RULE  75  OFFICE  OF  THE  ACCOUNTANT 
75.01  Payment  into  Court 

(1)  All  money  to  be  paid  into  court  shall  be  paid  into 
the  Canadian  Imperial  Bank  of  Commerce  at  Toronto  or  into 
some  branch  of  that  bank  or  into  some  other  chartered  bank 
designated  for  that  purpose  from  time  to  time  by  the  Lieuten¬ 
ant  Governor  in  Council. 


(2)  Any  person  paying  money  into  court  shall  obtain 
from  the  Accountant  or  the  appropriate  registrar  a  direction 
to  the  bank  to  receive  the  money. 

(3)  Any  person  applying  for  a  direction  to  the  bank 
shall  file  with  the  Accountant  or  the  appropriate  registrar 
a  certified  or  authenticated  copy  of  the  judgment,  order  or 
report  under  which  the  money  is  payable.  Where  the  direc¬ 
tion  to  the  bank  is  obtained  elsewhere  than  in  Toronto,  such 
documents  shall  be  sent  to  the  Accountant  forthwith. 

(4)  On  receiving  the  money,  the  bank  shall  give  a 
receipt  therefor  in  duplicate.  One  copy  of  the  receipt  there¬ 
for  in  duplicate.  One  copy  of  the  receipt  shall  be  delivered 
to  the  person  making  the  deposit,  and  the  other  shall  be 
mailed  or  delivered  to  the  Accountant  the  same  day. 

(5)  Any  person  paying  money  into  court  is  entitled 
to  credit  therefor  as  of  the  date  on  which  it  was  deposited. 


Rules  731;  772(1) 
Rule  7  32  (1) 

Rule  732  (2)  ,  (3) 
Rule  734 
Rule  733 
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chartered  bank  bcln,  It.  a»ent  In  Ontario,  and  In  no  other 

Rule  772 

ahall  be  Daid,|iu°ne7t,t,l*,!Lj*^  lnl"  *  count,  court  or  iurrofate  caret 
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Rule  732 

(2)  The  person  applying  for  a  direction  or  cheque  ahall  leave  a  prae¬ 
cipe  therefor,  and  the  judgment  or  order  under  which  the  money  la  pay¬ 
able.  together  with  a  copy  thereof  and  of  the  report  where  neceaaary.  » nd 
la  to  be  verified  by  an  officer  In  the  Accountants  office,  and  to  be  retained 
by  the  Accountant. 

(3)  If  the  direction  la  obtained  eleewhere  than  In  Toronto,  thew 
paper*,  with  the  neceaaary  postage  for  their  retranamlaalon,  ahall  be  amt 
to  the  Accountant  forthwith. 


Rule  734 

734.  The  bank,  on  receiving  the  money,  ahall  give  a  receipt  tlwrefc^* 
duplicate,  and  one  copy  ahall  be  delivered  to  the  party  making  the  d*pa*" 
and  the  other  ahall  be  poated  or  delivered  the  same  day  to  the  Account**- 


pe™0"  f*ay,n»  money  I"*®  court  Is  entitled  to  credit 
as  of  the  date  on  which  It  was  deposited  in  the  bank. 


75.02(1) 

(2) 

(3) 


Rule  735(2) 

Rule  738 

Rule  737  13) ;  740 


75.02  Payment  on!  of  Court 

(!)  Any  person  entitled  to  payment  of  money  out 
of  court  shall  file  with  the  Accountant  a  request  therefor 
in  writing,  together  with  a  certified  or  authenticated  copy 
of  the  judgment,  order  or  report  entitling  him  to  the  money 
and,  where  there  is  a  right  of  appeal  therefrom,  an  affidavit 
that  the  time  limited  for  appeal  has  expired  and  that  no 
appeal  has  been  set  down. 

(2)  Where  costs  are  directed  to  be  paid  out  of  money 
in  court,  the  solicitor  for  the  party  entitled  to  receive  the 
costs  is  entitled  to  have  the  cheque  drawn  in  his  favour  upon 
filing  with  the  Accountant  an  affidavit  by  the  solicitor  that 
he  is  entitled  to  receive  such  costs,  that  he  has  not  been  paid 
his  costs  or  any  part  thereof,  and  that  the  costs,  in  respect  of 
which  payment  is  sought,  are  justly  due  to  him.  If  there  has 
been  a  change  in  solicitor  during  the  course  of  the  litigation, 
that  fact  shall  be  shown  in  the  affidavit,  and  the  consent  of 
both  solicitors  shall  be  filed. 


»73S 

735. — (1)  Money  shall  be  pak!  out  of  court  upon  the  cheque  ©f  the 
Accountant,  couKtersJjmed  by  an  officer  of  the  court  or  other  person  des¬ 
ignated  by  the  Finance  Committee,  and  every  cheque  shah  first  be  Ini¬ 
tialed  by  the  assistant  accountant  or  chief  clerk. 

(2)  The  person  entitled  to  a  cheque  shall  produce  awl  leave  with  the 
Accountant  a  praecipe  therefor,  together  with  the  orders  and  report*  enti¬ 
tling  him  to  the  money  and  an  affidavit  that  the  time  limited  for  appeal 
has  eipired  and  no  appeal  has  been  set  dowR.  f  Amended,  0.  Ref.  285/71,  *» 
17.1 


Sate  738 

rae.  Where  roeta  41.  denoted  to  be  paid  out  of  mow.  In  court,  tho 
■no-tor  of  the  pert,  entitled  to  reettre  the  toete  !■  entitled  to  here  the 
rheoue  drawn  In  hi,  ferour  upon  flllni  with  the  Account.nl  on  .mdeett 

(n)  that  he  la  entitled  to  receive  Kith  coetr,  end 
(t>)  thel  he  hu  not  been  pod  hie  coata  or  an,  part  thereof,  and 
that  the  coata,  payment  of  which  la  eouiht.  are  juatl,  due  to 
him, 

<«d.  If  the  aoitcltor  haa  been  chained  In  the  courae  of  the  litigation,  that 
tart  sh.lt  he  ahown  In  the  affidavit.  and  the  conaent  of  both  aollcltora  ahall 
»e  filed. 


(3)  Unless  otherwise  ordered,  any  money  in  court  to 
the  credit  of  a  minor  and  to  which  he  is  entitled  on  attaining 
his  majority  ahall  be  paid  out  to  him  with  accrued  interest 
upon  application  to  the  Accountant  supported  by  an  affidavit 
proving  the  age  and  identity  of  the  minor  to  the  satisfaction 
of  the  Accountant. 


Sale  737 


(I)  Mnmf  »«ld  in  t©  under  ikie  rah  So  the  oedit  of  infsnlc  »h*JI 

ke  paM  wit  to  Umm  when  they  attain  their  imdority. 


Rule  740 


74®.  Where  ammj  l*  to  eourt  to  the  credit  of  an  Infant,  it  tUmli  be  paM 
#«t  ©f  ceutl  to  him  with  accrued  interest  without  Aaltoer  enter  upa  kb 
attoMln*  hie  majority.  umSeae  otherwise  ordered. 


NQIES 


(4) 

(5) 

(6) 


Rules  226;  741  (1)  ,  (3) 

Rule  729 
Rule  728 


PI'LE  75.02  CONTI  WEP 

(4)  Where  money  is  in  court  to  the  credit  of  a  person 
under  disability,  it  may  be  paid  out  upon  filing  with  the 
Accountant  a  certified  or  authenticated  copy  of  the  fiat  of 
a  judge  who  may,  in  the  fiat,  direct  payment  of  the  costs 
of  the  application  to  the  solicitor  and  dispense  with  the 
affidavit  required  by  paragraph  (2). 

(5)  Where  money  or  securities  in  court  are  to  be  paid 
out  or  transferred  to  a  person  named  in  the  judgment,  order 
or  report,  such  money  or  securities  or  any  portion  thereof 
for  the  time  being  remaining  unpaid  or  untransferred  may, 
on  proof  to  the  satisfaction  of  the  Accountant  of  the  death 
of  such  person  whether  before,  on,  or  after  the  date  of  the 
judgment,  order  or  report,  and  that  his  personal  represen¬ 
tatives  are  entitled  thereto,  be  paid  or  transferred  to  such 
personal  representatives  or  the  survivors  or  survivor  of  them. 

(6)  Where  money  or  securities  in  court  are  to  be  paid 
out  of  court  or  transferred  to  the  personal  representative  of 
any  person,  such  money  or  securities  may,  upon  proof  to 
the  satisfaction  of  the  Accountant  of  the  death  of  any  of 
them  whether  before,  on  or  after  the  date  of  the  judgment, 
order  or  report,  be  paid  to  the  survivors  or  survivor  of  them. 


Rule  226 

226.  Where  an  infant  or  a  mentally  incompetent  person  la  a  defendant 
or  interested  in  a  fund  In  court,  no  order  In  any  way  affecting  hia  interest 
shall  be  made  without  notice  to  his  guardian  ad  litem  or  committee. 


Rule  741 

T  h  TOUrt  *°  U“  «*««*  Of  tn  Into!  0,  _ 
ou.  fomuJ  ^  "**' 
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hit  729 

721.  Where  money  or  securities  In  court  are  to  be  paid  out  or  transfer" 
red  to  a  person  named  In  the  order  or  Judgment  or  named  or  to  be  named 
In  sny  report,  the  same,  or  any  portion  thereof  for  the  time  being  remain¬ 
ing  unpaid  or  untransferred,  may,  on  proof  to  the  satisfaction  of  the 
Accountant  of  the  death  of  such  person  whether  before,  on,  or  after  the 
date  of  the  order  or  Judgment  and  that  his  personal  representatives  are 
entitled  thereto,  be  paid  or  transferred  to  such  personal  representatives  or 
the  survivors  or  survivor  of  them. 


Rule  728 

728.  Where  money  or  securities  In  court  are  to  be  paid  out  of  court  or 
transferred  to  the  personal  representatives  of  a  person,  the  same  may, 
upon  proof  to  the  satisfaction  of  the  Accountant  of  the  death  of  any  of 
Ihem  whether  before,  on,  or  after  the  date  of  the  order,  be  paid  to  the  sur¬ 
vivors  or  survivor  of  them. 


35° 


NQIES 


75.03(1) 

75.04 


Rule  726 
Rule  730 


75.03  Discharge  of  a  Mortgage 

(1)  Any  person  entitled  to  the  discharge  of  a  mort¬ 
gage  made  to  or  vested  in  the  Accountant  may  leave  with  the 
Accountant  the  required  discharge  with  a  request  that  it  be 
executed. 

(2)  The  Accountant  shall  satisfy  himself  that  the 
money  secured  by  the  mortgage  has  been  paid  in  full  and 
that  the  proposed  discharge  is  in  proper  form  whereupon  the 
discharge  shall  be  executed  by  him. 

(3)  After  executing  the  discharge,  the  Accountant  shall 
deliver  up  all  deeds  and  documents  relating  to  the  mortgage 
in  his  possession,  in  return  for  a  receipt  therefor,  and  assign 
any  policy  of  insurance  held  by  him  as  collateral  security  for 
the  mortgage  to  the  person  entitled  to  the  discharge  or  as  he 
by  writing  directs. 

75.04  Stop  Order 

(1 )  Any  person  claiming  to  be  interested  in,  or  to  have 
a  lien  or  charge  upon,  or  an  assignment  of  any  money  or 
securities  in  court,  or  invested  in  the  name  of  the  Accountant 
or  any  portion  thereof  or  claiming  to  have  the  same  applied 
towards  the  satisfaction  of  any  judgment  or  execution  against 
the  person  to  whose  credit  such  moneys  or  securities  stand, 
or  for  whose  benefit  the  same  are  held  by  the  Accountant 
may,  upon  filing  an  affidavit  verifying  his  claim,  apply  to  the 
court  without  notice  for  a  Stop  Order  (Form  7 5 A)  directing 
that  such  money  or  securities  shall  not  be  paid  out  or  dealt 
with,  except  upon  notice  to  the  applicant. 

(2)  Any  person  who  has  obtained  an  order  under  para¬ 
graph  (1),  may  apply  to  the  court,  on  notice  to  all  interested 
pejsons,  for  an  order  directing  payment  out. 


Rule  728 

728. — (1)  Any  person  entitled  to  the  discharge  of  a  mortgage  msd» 
or  reeled  In  the  Accountant  may  leave  with  the  Accountant  the 
discharge  with  a  request  that  it  be  eiecuted. 

(2)  The  Accountant  shall  thereupon  certify  as  to  the  pajswst 
money  secured  by  the  mortgage,  and  the  matter  shall  In  such  case 


tale  730 

730. — 41)  Any  person  claiming  to  be  interested  in,  or  to  have  •  lien  or 
eharge  upon,  or  an  assignment  of.  any  money  or  securities  In  court,  or 
Imeeted  In  the  name  of  the  Accountant,  or  any  portion  thereof,  or  claim- 
lag  to  have  the  same  applied  towards  the  satisfaction  of  any  Judgment  or 


•Uni.  or  for  rto.  brn.fl I  thr  urn,  orr  hold  by  thr  AceounUM  ma, 
upon  on  omdorll  Ttriryin,  hie  rlolm,  apply  r»  perte  for  on  ordtr  dirrrlio, 
Ihot  .uch  money  or  eeeurllle.  .hall  not  be  paid  out  or  dealt  .III, 
upon  notice  to  Him  I  Form  731.  lh 

(II  Where  money,  ora  lUndlnf  In  Court  to  the  credit  of  any  mil  . 

UlTTi  r  obUI~d,lh*  OnIe,  In  .ub-rul,  III  m„.  on 
interacted  prraon.  apply  U  the  Court  for  u,  Older  direr, In,  „ 

(Amended.  O.  Reg.  32/78,  ,.  5.]  *  puymem  M 


